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John  N.  Ellyson  et  al.  v.  International  &  Great  Northern 

Railroad  Company. 

Decided  June  10,  1903. 

l.^Injnries  Resulting  in  Deatb— Sttmval  of  Canse  of  Action. 

An  action  for  injuries  to  the  person,  though  brought  by  the  injured  party 
in  his  lifetime,  does  not  survive  in  favor  of  his  heirs  or  legal  representatives, 
«ader  article  3353a,  Revised  Statutes,  where  the  death  of  the  injured  person 
afterwards  results  from  such  injuries;  the  actions  surviving  under  that  statute 
are  ''other  than  those  resulting  in  death." 

%, — Same — ^Expenses  Resaltii^  From  Injuriea. 

Expenses  caused  to  heirs  and  relatives  in  treating  the  injuries  of  deceased 
did  not,  as  a  cause  of  action  to  them,  survive  her  death  resulting  from  such 
injuries. 

Sw— Proximate  and  Remote  Canae — ^Efficient  Canse. 

In  determining  the  cause  of  an  event  the  law  looks  to  the.  prominent  and 
efficient  agent  bringing  it  about,  in  disregard  of  others  concurring  but  slightly 
to  produce  the  result. 


Where  plaintiff's  recovery  depended  on  establishing  the  fact  that  the  cause 
of  death  was  not  injuries  to  the  person  in  a  railway  accident,  but  diarrhea,  an 
instruction  precluding  recovery  in  case  death  would  not  have  resulted  from  such 
diarrhea  alone,  but  was  in  part  caused  by  the  injuries,  was  erroneous  in  pre- 
Tenting  a  consideration  of  the  efficient  agent  as  the  legal  cause  if  another  but 
slightly  co-operated  to  produce  the  result. 

•.—Same. 

The  effect  of  a  diseased  physical  condition  before  the  receiving  of  personal 
injuries,  as  well  as  that  occurring  after,  is  proper  to  be  considered  in  deter- 
mining the  proximate  and  efficient  cause  of  death. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  R.  L.  Penn. 

m 

Nelms  &  Sansom  and  G.  W,  Gla^sscock,  for  appellants. 
S,  R.  Fisher  (N.  A.  Siedman,  of  counsel),  for  appellee. 

FISHER,  Chief  Justice. — This  suit  was  originally  brought  by  Mrs. 
Mary  Ellyson  against  the  railroad  company  on  the  25th  of  November, 
1902,  for  damages  for  personal  injuries  received  by  her  while  a  pas- 
senger on  one  of  defendant's  trains,  said  injuries  being  produced  by  a 
collision  of  the  passenger  and  a  freight  train  at  Lewis  station. 

The  petition  alleges  that  the  collision  arose  from  the  negligence  of 
the  defendant,  and  such  fact  is  established  by  the  evidence.  It  is  averro'l 
that  the  nature  of  the  injuries  sustained  were  bruises  upon  the  head  ami 
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arm^  and  that  her  left  thigh  was  broken,  all  of  which  caused  her  to  suffer 
physical  and  mental  pain. 

On  the  1st  day  of  December,  1902,  Mrs.  Ellyson  died,  and  on  Jan- 
uary 6,  1903,  the  appellants  as  her  children  suggested  her  death  and 
made  themselves  parties  plaintiff,  and  were  granted  leave  to  file  a  first 
amended  original  petition.  In  this  petition  averments  of  negligence 
Mid  injuries  sustained  by  Mrs.  Ellyson  were  alleged  by  the  plaintiffs; 
and  in  addition  they  alleged  that  they  had  expended  certain  sums  for 
medical  services,  nurse  Lire  and  medicine. 

The  court  sustained  a  demurrer  to  plaintiffs'  amended  petition  on 
the  ground  that  it  did  not  allege  that  the  death  of  Mrs.  Ellyson  did 
not  result  from  the  injuries  she  had  sustained.  Thereupon  the  plaintiffs 
filed  a  trial  amendment,  in  which  they  alleged  that  Mrs.  Ellyson  did  not 
die  from  the  injuries  complained  of  in  their  first  amended  original  peti- 
tion, and  that  said  injuries  were  not  the  direct  or  proximate  cause  of 
her  death. 

There  is  evidence  in  the  record  which  tends  to  establish  the  fact  that 
Mrs.  Ellyson  died  either  from  the  effect  of  diarrhea  and  bowel  trouble 
or  the  concurring  effect  of  the  bowel  trouble  and  diarrhea  and  the  in- 
juries she  sustained  in  the  collision;  and  there  is  some  evidence  which 
has  a  tendency  to  show  that  the  bowel  trouble  was  the  proximate, 
prominent  and  efficient  cause  of  her  death,  and  tliat  the  injuries  majr 
have  only  slightly  contributed  to  that  result. 

Appellants  by  assignments  of  error  complain  of  the  action  of  the 
trial  court  in  sustaining  a  demurrer  to  tl  eir  amended  original  petition, 
and  requiring  them  to  proceed  with  the  tricl  of  the  esse  upon  the  theory 
that  the  plaintiffs  could  not  recover  if  the  injuries  received  by  Mrs. 
Ellyson  in  the  collision  were  the  proximate  and  efficient  cause  of  her 
death.  The  appellants  contend  that  the  cause  of  action  as  originally 
brought  by  Mrs.  Ellyson  survived,  and  that  they  were  entitled  to  recover, 
although  her  death  was  attributable  to  the  injuries  she  had  sustained. 
In  support  of  this  view,  appellants  refer  us  to  articles  4507,  3017,  3021 
and  3353  of  Sayles'  Civil  Statutes. 

In  our  opinion,  this  action  by  the  appellants  is  predicated  upon  the 
last  article  of  the  statute  mentioned,  and  the  others  referred  to  have 
no  bearing  upon  the  subject,  except  as  they  may  be  serviceable  in  an 
argumentative  way.    Article  3353a  is  as  follows : 

"Causes  of  action  upon  which  suit  has  been  or  may  be  hereafter 
brought  by  the  injured  party  for  personal  injuries,  other  than  those 
resulting  in  death,  whether  such  injuries  be  to  the  health  or  to  the  repu- 
tation or  to  the  person  of  the  injured  party,  shall  not  ab^te  by  reason  of 
his  death,  nor  by  reason  of  the  death  of  the  person  against  whom  such 
cause  of  action  shall  have  accrued ;  but  in  case  of  the  de«th  of  either  or 
both,  such  cause  of  action  shpll  survive  to  and  in  f'>vor  of  the  heirs  and 
legal  representatives  of  such  injured  party,  and  against  the  person,  re- 
ceiver or  corporation  liable  for  such^  injuries  aud  his  legal  representa- 
tives, and  so  surviving,  such  cause  may  thereafter  be  prosecuted  in  like 
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manner  and  with  like  legal  effect  as  would  a  cause  of  action  for  injuries 
to  personal  property/^ 

This  suit  was,  prior  to  the  death  of  Mrs.  Ellyson,  instituted  by  her 
to  recover  the  damages  sustained  to  her  person  by  reason  of  tiie  coiii- 
sioiL  If  she  died  as  a  result  of  the  injuries  then  received,  the  plain- 
tiffs could  have  maintained  an  action  under  what  is  termed  the  death 
statute,  as  shown  by  articles  3017  and  3021;  but  the  petition  of  the 
plaintiffs  was  not  framed  with  a  view  of  seeking  relief  under  these  pro- 
visions of  the  statute,  but  as  said  before,  was  predicated  upon  article 
3353a,  which  expressly  gives  a  cause  of  action,  and  a  survival  of  the 
same,  for  injuries  other  than  those  resulting  in  death.  There  was  no 
survival  of  an  action  of  this  class  at  common  law,  and  when  the  remedy 
is  pursued  under  the  statute,  it  must  be  conlined  to  the  class  there  men- 
tioned and  predicated  upon  the  conditions  pointed  out  by  the  law.  The 
terms  of  the  statute  only  permit  the  survival  of  the  cause  of  action  when 
the  personal  injuries  do  not  result  in  death.  This  is  clear  from  the 
meaning  of  the  expression  "for  personal  injuries,  other  than  those  result- 
ing in  death.'^  There  was  no  error  in  the  ruling  of  the  trial  court  upon 
this  subject. 

Appellants  in  their  eleventh  assignment  of  error  insist  that  if  the 
railroad  company  could  not  be  held  liable  for  the  injuries  sustained  by 
Mrs.  Ellyson,  it  would  nevertheless  be  liable  for  the  reasonable  amounts 
expended  by  the  plaintiffs  in  her  last  illness.  We  can  not  agree  with 
appellants  in  this  contention.  If  the  railroad  company  was  not  liable 
upon  the  main  branch  of  the  case,  it  would  not  be  liable  for  the  items 
expended  by  the  plaintiffs  in  treating  and  caring  for  Mrs.  Ellyson  dur- 
ing her  last  illness,  although  such  errpenses  were  incurred  on  account  of 
the  injuries  she  sustained.  If  the  defendant  could  be  held  li?.ble  under 
the  statute  upon  which  this  suit  was  based,  then  the  plaintiffs  could 
recover  for  the  sums  shown  to  be  reasonable  that  were  expended  as 
items  in  treating  Mrs.  Ell3'son  for  her  injuries. 

The  charge  of  the  court,  after  stating  the  issues  raised  by  the  plead- 
ings, is  as  follows : 

"4.  Upon  the  trial  the  defendant  has  formally  admitted  that  the 
said  Mrs.  Mary  Ellyson  was  at  the  time  alleged  a  passenger  for  hire 
upon  said  train,  and  that  the  said  collision  of  said  two  trains,  and  the 
injuries  sustained  by  said  Mrs.  Mary  Ellyson  were  occasioned  by  negli- 
gence of  defendant's  servants  and  employes  operating  said  two  trains. 

"5.  This  is  not  a  suit  by  plaintiffs  acrainst  defendant  for  damages 
sustained  by  them  on  account  of  the -death  of  said  Mrs.  Mary  Ellyson, 
but  on  the  contrary,  they  alle^^e  that  the  death  of  Mrs.  Mary  Ellyson 
was  not  the  result  of  the  injuries  sustained  by  her  in  such  collision,  and 
the  controlling  question  in  this  case  is,  was  the  de^tth  of  said  Mrs.  Mary 
Ellyson  the  result  of  the  injuries  sustained  by  her  in  such  collision? 
and  the  burden  is  upon  the  plaintiffs  to  show  by  a  preoondemnce  of  the 
evidence  that  her  death  was  not  the  result  of  such  injuries  before  they 
can  recover  in  this  suit. 
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^^6.  If  you  believe  from  a  preponderance  of  the  evidence  that  after 
receiving  the  said  injuries  hi  such  collision,  the  said  Mrs.  Mary  Elly- 
son became  affected  with  diarrhea  or  bowel  disease,  and  that  such  diar- 
rhea or  bowel  disease  arose  independently  of  the  injuries  sustained  by 
her  in  such  collision,  and  was  not  caused  by  such  injuries,  and  that  such 
diarrhea  or  bowel  disease  acting  independently  of  the  injuries  sustained 
by  her  in  such  collision  caused  her  death,  then  you  are  instructed,  as  a 
matter  of  law,  that  her  death  was  not  the  result  of  the  injuries  sus- 
tained by  her  in  such  collision. 

"7.  On  the  other  hand,  you  are  instructed  that  if  you  believe  from 
the  evidence  that  such  diarrhea  or  bowel  disease  was  caused  by  the  in- 
juries received  by  the  said  Mrs.  Mary  Ellyson  in  such  collision,  or  arose 
as  a  result  of  the  effects  of  such  injuries  upon  her  physical  strength  or 
system,  or  arose  as  a  result  of  the  confinement  resulting  from  such  in- 
juries, or  if  you  believe  from  the  evidence  that  such  diarrhea  or  bowel 
disease  was  not  caused  by  such  injuries,  and  did  not  arise  as  a  result  of 
the  effects  upon  her  physical  strength  and  system  of  such  injuries,  and 
did  not  arise  as  a  result  of  the  confinement  resulting  from  such  in- 
juries, but  further  believe  that  the  death  of  said  Mrs.  Mary  Ellyson  was 
caused  by  the  concurring  effects  upon  her  strength  and  system  of  such 
injuries,  and  of  such  diarrhea  or  bowel  disease,  and  that  her  death 
would  not  have  resulted  from  such  diarrhea  or  bowel  disease  alone,  but 
was,  in  part,  cause'd  by  such  injuries,  then  you  are  instructed  as  a  mat- 
ter of  law,  that,  in  either  of  such  events,  her  death  was  the  result  of 
such  injuries." 

The  charge  then  proceeds  to  submit  to  the  jury  the  measure  of  dam- 
ages if  the  plaintiffs  should  recover.  As  before  said,  there  is  some 
evidence  in  the  record  tending  to  show  that  the  diarrhea  or  bowel  dis- 
ease was  the  prominent  efficient  cause  of  her  death;  and  there  is 
evidence  which  might  authorize  the  conclusion  that  the  injuries  sus- 
tained by  her  as  the  result  of  the  collision  only  slightly  contributed  to 
that  result. 

In  view  of  this  testimony,  we  are  of  the  opinion  that  a  portion  of  the 
charge  as  last  stated  was  erroneous.  This  in  effect  informs  the  jury 
that  they  could  consider  the  injuries  as  the  cause  of  her  death,  if  they 
in  part,  operating  concurrently  with  the  diarrhea  or  bowel  disease, 
brought  about  such  result.  So  much  of  the  charge  as  is  embraced  within 
the  criticism  is  as  follows :  "and  that  her  death  would  not  have  resulted 
from  such  diarrhea  or  bowel  disease  alone,  but  was,  in  part,  caused  by 
such  injuries,  then  you  are  instructed,  as  a  matter  of  law,  that  in  either 
of  such  events  her  death  was  the  result  of  such  injuries."  The  jury  may 
have  inferred  from  this  charge,  by  the  use  of  the  expression  "in  part 
caused  by  such  injuries,"  that  they  were  authorized  to  consider  the  in- 
juries as  one  of  the  causes  of  death,  although  they  were  so  slight  that 
it  could  not  be  said  that  they  were  a  proximate,  prominent,  efficient  cause 
in  producing  that  result. 

To  attribute  death  to  two  or  more  concurrent  causes,  each  must  be  a 
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prominent  eflBci^t  cause,  for  if  one  of  the  alleged  causes  operates 
slightly  with  another,  which  is  the  prominent  efficient  cause,  then  the 
proximate  cause  of  death  should  be  traced  to  the  latter.  In  Insurance 
Co.  V.  Transportation  Co.,  12  Wall.,  199,  the  Supreme  Court  of  the 
United  States  states  the  rule  in  this  language:  "There  is  undoubtedly 
difficulty  in  many  cases,  attending  the  application  of  the  maxim,  Trox- 
.  ima  causa,  non  remota  spectatur,'  but  none  when  the  causes  succeed  each 
other  in  order  of  time.  In  such  cases  the  rule  is  plain.  When  one  of 
several  successive  causes  is  sufficient  to  produce  the  effect,  for  example, 
to  cause  a  loss,  the  law  will  never  regard  an  antecedent  cause  of  that 
cause,  or  the  causa  causans.  In  such  a  case  there  is  no  doubt  which 
cause  is  the  proximate  one  within  the  meaning  of  the  maxim.  But*  when 
there  is  no  order  of  succession  in  time,  when  there  are  two  concurrent 
causes  of  a  loss,  the  predominating  efficient  one  must  be  regarded  as  the 
])roximate,  when  the  damage  done  by  each  can  not  be  distinguished. 
Such  is,  in  effect,  Mr.  Phillips'  rule.  And  certainly  that  cause  which  set 
the  other  in  motion  and  gave  to  it  its  efficiency  for  harm  at  the  time 
of  the  disaster,  must  rank  as  predominant.^' 

In  Freeman  v.  Mercantile  Accident  Association,  156  Mass.,  353,  the 
court  says :  "Where  different  forces  and  conditions  concur  in  producing 
a  result,  it  is  often  difficult  to  determine  which  is  properly  to  be  con- 
sidered the  cause;  and,  in  dealing  with  such  cases  the  maxim  'Causa 
proxima,  non  remota  spectatur,'  is  applied.  But  this  does  not  mean 
that  the  cause  or  condition  which  is  nearest  in  time  or  space  to  the 
result  is  necessarily  to  be  deemed  the  proximate  cause.  It  means  that 
the  law  will  not  go  further  back  in  the  line  of  causation  than  to  find  the 
active,  efficient  procuring  cause  of  which  the  event  under  consideration 
is  a  natural  and  probable  consequence,  in  view  of  the  existing  circum- 
stances  and  conditions.  The  law  does  not  consider  the  cause  of  causes 
beyond  seeking  the  efficient  predominant  cause,  which,  following  it  no 
further  than  those  consequences  that  might  have  been  anticipated  as  not 
unlikely  to  result  from  it,  has  produced  the  effect.  An  injury  which 
might  naturally  produce  death  in  a  person  of  a  certain  temperament  or 
state  of  health  is  the  cause  of  his  death,  if  he  dies  by  reason  of  it,  even 
if  he  would  not  have  died  if  his  temperament  or  previous  health  had 
been  different;  and  this  is  so  as  well  when  death  comes  through  the 
medium  of  a  disease  directly  induced  by  the  injury,  as  when  the  injury 
immediately  interrupts  the  vital  processes." 

The  principle  here  outlined  is  further  illustrated  in  applying  the  law 
that  relates  to  contributory  negligence.  In  the  latter  class  of  cases  it 
is  the  concurring  negligence  of  the  plaintiff  with  the  negligence  of  the 
defendant  that  excuses  the  latter  from  liability.  The  negligence  of  the 
plaintiff,  to  preclude  him  from  recovery,  must  amount  to  want  of  ordi- 
nary care.  If  his  concurring  negligence  is  so  slight  that  it  did  not 
amount  to  a  want  of  ordinary  care,  then  his  conduct  could  not  be  said 
to  be  an  efficient  or  proximate  cause  of  his  injuries. 

In  Cremer  v.  Portland,  36  Wis.,  92,  it  is  said :    "If  the  plaintiff  was 
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guilty  of  any  want  of  ordinary  care  and  prudence,  however  slight, 
which  neglect  contributed  directly  to  produce  the  injuries,  he  can  not 
recover.  It  is  not  the  law  that  slight  negligence  on  the  part  of  the  plain- 
tiff will  defeat  the  action.  Slight  negligence  is  the  want  of  extraordi- 
nary care  and  prudence,  and  the  law  does  not  require  of  a  person  injured 
by  the  carelessness  of  others  to  exercise  that  high  degree  of  caution  as 
a  conditioii  precedent  to  his  right  to  recover  damages  for  the  injuries, 
thus  sustained/^  And,  as  said  in  Strong  v.  Railway  Co.,  61  CaL,  326 : 
"It  is  not  any  degree  of  negligence,  however  slight,  that  will  preclude  a 
recovery,  but  it  must  be  such  negligence  as  amounts  to  the  absence  or 
the  want  of  ordinary  care.'^ 

This  rule  may  be  illustrated  by  a  number  of  cases  which  it  is  unneces- 
sary to  cite.  We  are  of  the  opinion  that  the  court  erred  in  the  charge 
for  the  reasons  stated ;  and  for  this  error,  the  judgment  will  have  to  be 
reversed. 

Ihe  sixth  subdivision  of  the  charge  as  quoted  is  also  complained  of 
by  the  appellants,  on  the  ground  that  it  limits  the  jury  to  s  considera- 
tion of  the  effect  of  diarrhea  and  bowel  disease  after  Mrs.  Ellyson  sus- 
tained her  injuries.  We  c!o  not  make  this  objection  ground  of  reversal; 
for  in  our  opinion  the  error  of  the  court  in  this  respect  was  invited 
by  the  special  instructions  requested  by  the  plaintiffs,  which  were  re- 
fused ;  but,  in  view  of  another  trial,  we  suggest  that  in  submitting  the 
question  to  the  jury  they  be  allowed  to  consider  the  effect  of  the  bowel 
trouble  before  as  well  as  after  the  injuries,  in  operating  to  produce  the 
death  of  Mrs.  Ellyson. 

Ihere  are  some  objections  urged  to  those  charges  quoted  as  being  on 
the  weight  of  evidence.    We  do  not  think  these  objections  well  taken. 

Reversed  and  remanded. 
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Mont  Somes  v.  Pearl  Ainsworth  et  al. 

Decided  June  10,  1903. 

Argmnent  of  -Counsel — ^Fonner  Appeal. 

ArguiLent  cf  counsel  discussing  to  the  jury  the  effect  of  the  opinion  upon 
a  formei*  appeal  and  pressing  a  construction  of  such  opinion  which  was  unwar- 
ranted, held  ground  fcr  reversal. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

Clark  4&  Bolinger  and  J.  A.  Kiblefj  for  appellant. 

J.  T.  Sluder,  for  appellees. 

KEY,  Associ-ATE  Justice. — This  is  the  second  appeal  in  this  ease. 
The  nature  of  the  case  is  stated  in  our  former  opinion,  in  67  S.  W, 
Bep.,  468, 

We  sustain  the  ninth  assignment  of  error  which  complains  of  the 
action  of  the  trial  court  in  permitting  the  plaintiffs  counsel  to  dis- 
cuss before  the  jury  the  opinion  of  this  court  rendered  on  the  former 
appeal,  and  to  urge  before  the  jury  a  construction  of  that  opinion  not 
justified  by  its  terms,  in  which  argument  it  was  contended  that  the 
decision  referred  to  held,  in  effect,  that  if  the  lender  of  the  money  to 
Mrs.  Ainsworth,  for  which  the  note  in  controversy  was  executed,  intended 
to  and  did  look  to  the  separate  propeity  of  Mrs.  Ainsworth  as  security 
for  the  debt,  then  the  money  so  obtained  by  mortgage  upon  her  sep- 
arate property  would  be  the  separate  property  of  Mrs.  Ainsworth. 

It  was  held  on  the  former  appeal,  and  is  still  held,  that  if  the  money 
referred  to  was,  by  agreement  or  understanding  between  Mrs.  Ainsworth 
and  her  husband,  borrowed  for  her  separate  estate,  and  under  a  con- 
tract which  required  it  to  be  paid  out  of  her  separate  property,  with 
no  intention  that  the  husband  should  be  looked  to  for  payment  of  the 
debt,  tl  en  it  would  be  her  separate  property ;  otherwise  it  would  be  com- 
munity properly.  In  other  words,  if  the  husband's  credit  was  used  at 
all  in  the  procurement  of  the  money,  then  it  was  community  property. 
The  husband  signed  the  note,  and  the  lender  testified  that  he  looked 
to  the  husb9nd,  as  well  as  the  mortgage,  for  the  payment  of  the  debt. 
If  the  tr^ns^'ction  was  in  f^ct  as  stated  by  the  lender,  then  the  money 
was  community  property.  Under  the  statute,  the  money  referred  to  was 
presumed  to  be  community  property;  and  the  testimony  contained  in 
the  statement  of  facts  tending  to  show  the  contrary  is  very  meager  in- 
deed. Hence  it  seems  probable  that  the  jury  in  reaching  the  conclu- 
sion thet  tl  e  note  sued  on  was  the  separate  property  of  Mrs.  Ainsworth, 
were  influenced  by  the  erroneous  construction  of  our  former  opinion 
which  her  counsel  was  permitted  by  the  court  to  urge  upon  the  jury 
over  the  protest  of  the  defendant. 

The  judgment  is  reversed  and  the  cause  remflnded. 

Reversed  and  remanded. 
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W.  G.  Sheckels  et  al.  v.  A.  J.  Lewis  et  al. 

Decided  June  10,  1903. 

Homestead — ^Designation — ^Bstoppel. 

A  mortgage  of  a  portion  of  200  acres  actually  occupied  as  a  homestead  is 
invalid,  though  for  the  purpose  of  procuring  the  loan  the  husband  and  wift 
represented  their  homestead  as  including  adjoining  land  owned  and  occupied  bj 
another,  and  included  that  in  the  homestead  designated  and  surveyed  for  tht 
purpose  of  showing  an  apparent  excess  over  the  200  acres  and  mortgaging  such 
excess. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scott. 

Associate  Justice  Streetman  having  been  of  counsel,  Clarence  H.  Mil- 
ler, Esq.,  was  qualified  as  Special  Associate  Justice. 

Henderson,  Streetman  &  Freeman  and  iV.  ff.  Tracey,  for  appellants. 

Spencer  Ford,  Monta  J.  Moore,  and  Hefley,  McBride  &  Watson,  for 
appellees. 

MILLER,  Special  Associate  Justice. — The  appellees  brought  this 
action  of  trespass  to  try  title  to  sixty-two  acres  of  land  against  appel- 
lants W.  G.  Sheckles  and  wife,  and  obtained  a  verdict  and  judgment. 

Appellees  claim  title  through  a  sale  of  the  land  under  a  deed  of  trust 
executed  by  appellants  to  C.  H.  Silliman,  trustee,  while  appellants  con- 
tend the  instrument  is  void  on  the  ground  that  when  it  was  made  the 
land  was  a  part  of  their  rural  homestead.  Appellants  also  claim  rent 
for  the  time  appellees  have  had  possession  of  the  land  under  sequestra- 
tion proceedings. 

Sheckles  and  wife  owned  and  had  inclosed  a  tract  of  about  221  acres, 
including  the  land  in  dispute,  and  they  were  actually  using  and  occupy- 
ing all  of  it  for  homestead  purposes,  when  they  wished  to  cut  oflf  of 
the  southwest  end  and  mortgage  sixty-two  acres  of  it.  Adjacent  to  the 
inclosed  tract  on  the  northeast  side  was  a  strip  of  about  eighty-six  acres 
that  appellants  seem  to  claim,  but  which  for  thirteen  years  continuously 
was  claimed  and  actually  used  and  occupied  by  the  adjoining  land- 
owner. This  strip  with  the  inclosed  tract  made  about  308  acres,  or 
246  acres  besides  the  sixty-two  acres  appellants  wished  to  mortgage. 
They  applied  to  Silliman  for  the  loan,  representing  that  their  home- 
stead consisted  of  the  308  acres.  He  had  the  lands  surveyed,  Sheckles 
going  with  the  surveyor  and  pointing  out  to  him  his  corners  and 
boundaries,  so  as  to  include  the  86-acre  strip  as  a  part  of  his  homestead, 
and  thus  embrace  the  308  acres. 

Sheckles  and  wife  then  executed  and  recorded  a  formal  designation 
of  the  246  acrf  s,  all  but  the  sixty-two  acres,  as  their  homestead,  and 
Silliman  made  the  loan  and  took  their  deed  of  trust  on  the  sixty-two 
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adres  for  security.  Silliman  had  no  actual  knowledge  that  the  86-acre 
strip  included  in  the  246-acre  designation  was  not  appellants  land,  and 
was  not  in  fact  used  and  occupied  by  them. 

A  part  of  the  sixty-two  acres  and  also  of  the  rest  of  the  221  acres  of 
inclosed  land  was  cultivated,  and  between  these  parts  was  pasture  land 
used  by  appellants  for  their  stock.  Their  house,  stable,  etc.,  were  not 
on  the  sixty-two  acres,  but  they  cultivated  a  part  of  it  and  used  the  rest 
of  it  for  their  stock.  A  tenant  house  was  on  it,  but  the  tenant  did  not 
cultivate  or  use  any  of  the  sixty-two  acres,  and  no  fence  divided  that 
part  from  the  rest  of  the  221  inclosed  acres. 

The  court  instructed  the  jury  to  find  for  appellees,  if  they  believed 
that  appellants  owned,  used  and  occupied  as  a  home  200  acres  of  land 
in  addition  to  the  sixty-two  acres  sued  for  when  they  made  the  deed  of 
trust,  and  also  to  find  for  appellees  on  the  ground  of  estoppel  if  they 
believed  that  appellants  represented,  to  obtain  the  loan,  that  they  owned 
200  acres  besides  the  land  in  dispute,  and  their  representations  were  false 
and  the  lender  in  good  faith  relied  upon  them  as  true  in  making  the 
loan,  and  appellants  at  the  time  of  getting  the  loan  did  not  actually 
reside  upon  the  land  sued  for. 

The  appellants  requested  special  charges,  which  the  court  refused  to 
give,  embodying  the  idea  that  where  husband  and  wife  own,  actually 
use  and  occupy  a  tract  of  land  as  a  rural  homestead,  and,  in  order  to 
mortgage  a  part  of  it,  falsely  represent  to  a  lender  that  they  own  and 
use  adjacent  lands  actually  owned  and  occupied  by  another  person,  so 
as  to  show  by  that  device  an  apparently  mortgageable  excess  over  200 
acres,  they  are  not  estopped  from  afterwards  claiming  such  portion  of 
the  mortgaged  lands  so  used  and  occupied  by  them  as  with  the  unmort- 
gaged part  will  make  up  the  full  homestead  exemption. 

We  are  of  opinion  that  the  court's  charge  on  the  issue  of  estoppel 
was  wrong,  and  that  instead,  the  law  is  as  contended  for  by  appellants. 
Since  the  Blalock  decision  (76  Texas,  89)  an  estoppel,  it  would  seem, 
can  not  arise  in  favor  of  a  lender  who  attempts  to  secure  a  lien  on  any 
part  of  a  homestead  in  the  actual  use  and  possession  of  the  family,  when 
based  on  representations  of  the  husband  and  wife  made  contrary  to  the 
fact.  Whatever  the  members  of  this  court  may  think  of  the  utility  or 
good  morals  of  such  a  ruling,  they  must  accept  it  as  law.  In  Parrish 
y.  Hawes,  95  Texas,  185,  the  Supreme  Court,  referring  to  the  Blalock 
case,  says:  "In  that  case  Blalock  and  wife  at  the  time  they  gave  the 
mortgage  were  living  upon  the  mortgaged  property  as  their  home,  and 
used  no  other  property  as  such.  They  represented  that  it  was  not  their 
homestead,  but  that  other  land  was,  which  they  did  not  then  and  had 
never  resided  upon  or  used  as  a  home.  In  fact  and  in  law,  the  prop- 
erty mortgaged  was  their  only  home ;  and  the  court  so  held,  saying :  4f 
property  be  homestead  in  fact  and  in  law,  lenders  must  understand  that 
liens  can  not  be  fixed  upon  it,  and  that  declarations  of  husband  and 
wife  to  the  contrary,  however  made,  must  not  be  relied  upon.'  *' 

The  strip  of  eighty-six  acres  adjoining  appellants'  inclosed  lands  and 
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included  in  their  homestead  designation  for  the  purpose  of  making  a 
greater  showing  of  acreage  to  the  lender  and  by  such  means  getting  a 
loan  on  part  of  the  land  actually  used  and  occupied  by  them  as  a  home; 
whether  in  law  owned  by  them  or  not,  was  claimed  and  actually  used 
and  in  possession  of  the  adjacent  landowner,  and  under  our  decisions 
the  lenaer  relied  upon  appellants'  declarations  and  acts  to  the  contrary 
at  his  peril.  Ihe  means  of  ascertaining  how  much  and  what  lands  ap- 
pellants owned  and  were  actually  using  and  occupying,  were  open  to 
the  lender.  They  could  not  have  deceived  him  as  to  tneir  boundaries 
if  the  surveyor  had  made  his  own  investigations  instead  of  accepting 
Sheckles^  statements. 

If  on  the  next  trial  the  evidence  shows  that  appellants,  when  they 
got  the  loan,  were  actually  using  and  occupying  as  a  home  only  the 
lands  inclosed  and  that  the  adjacent  strip  was  used  and  in  possession 
of  the  adjoining  landowner,  then  appellants  would  be  entitled  to  elect 
out  of  the  tract  sued  for  a  sufficient  quantity  to  make  up,  with  the  rest 
of  the  inclosed  land,  200  acres,  and  to  recover  of  appellants  the  rent 
on  the  part  so  elected,  and  appellees  should  recover  the  rest  of  the  land 
in  dispute. 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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American  Fire  Insurance  Company  of  New  York  v. 

H.  M.  Bell. 

Decided  June  10,  1903. 

1. — ^Fire  Insarance — ^Void  Appfraisement — Omitting  Articles. 

Wiieie  a  tiie  poiicy  picviueJ  tuat  in  ca^e  ci  loss  and  disagreement  as  to 
value  appA-aisers  were  to  be  appointed  who  were  to  maLe  an  award  "as  to  loss 
and  daL.age  of  such  property  ot  ILe  insured  as  was  alleged  to  have  been  ccvcied 
by  the  poiicy/'  the  appraisers  had  no  right  to  refuse  to  appraise  certain  articles 
of  prop^ity  auegeu  by  liiC  insurea  in  his  ciaim  to  have  been  destroyed,  and  their 
appAai3^n.€iit  oii^iiting  such  iten.s  was  void. 

2. — Same — ^V^aiver — Second  Appraisement. 

i5y  standing  on  tne  validity  of  the  appraisement  so  made,  the  company 
waived  its  right  to  a  proper  and  valid  appraisement. 

8. — Same— Property  Covered — Dental  Books. 

Denial  books  are  not  covered  by  a  policy  en  the  furniture,  chairs,  gas  ap- 
paratus, pictures,  paintings,  instruments,  "appliances  and  materials  inciueutal 
to  a  dental  cfiice." 

4^-Same — ^Articles  Wrongly  Included— Charge. 

Where  the  charge,  in  an  action  on  a  fire  policy,  erroneously  permitted  the 
jury  to  consider  the  value  cf  the  dental  books,  and  the  value  of  other  articles 
was  also  sharply  contested  in  the  evidence,  such  error  cculd  not  be  held  harmless 
on  the  ground  that  the  other  articles  more  than  covered  the  insurance. 

Appeal  from  the  District  Court  of  GaWeston.  Tried  below  before 
Hon.  Wm.  H.  Stewart. 

Finley  &  Knight  and  F.  M.  Etheridge,  for  appellant. 

Marsene  Johnson,  for  appellee. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover 
the  sum  of  $1200,  alleged  to  be  due  by  reason  of  the  destruction  by 
fire  of  certain  property  insured  by  appellant  against  loss  by  fire.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  for  appellee  for  the  amount 
claimed. 

Appellee  is  a  dentist,  and  on  April  25,  1901,  the  following  property 
belonging  to  him  wes  insured  by  appellant  against  loss  by  fire :  "Office 
and  sitting  room  furniture,  c'ental  chairs,  gas  apparatus,  vulcanizers, 
electric  motors,  screens,  pictures,  paintings  and  their  frames,  at  not  ex- 
ceeding cost,  ornaments,  instruments,  appliences  and  material  incidental 
to  a  dentel  office,  while  contained  in  the  two-story  brick  composition 
roofed  building,  occuoied  for  mercantile  purT)ose8  and  offices,  situated 
on  lot  No.  10,  of  block  Mo.  560,  in  the  city  of  Galveston,  Texas." 
Concurrent  insurance  in  the  sum  of  $4800  was  permitted  by  the  policy 
and  was  placed  on  the  property  by  apnellee.  On  the  night  of  August 
3,  1901,  the  proT^erty  described  was  destroyed  by  fire.  Demand  was 
made  upon  apoellont  foT*  the  payment  of  the  l'>8<2,  which  w*^s?  refused. 
Anpellnnt  having  f'i?«'T'*ed  H^h  ppnellce  as  to  the  amount  of  t>^e  loss, 
the  question  as  to  amount  of  the  loss  was  subrritted  to  two  appraisers. 
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The  award  was  not  agreed  to  by  the  appraiser  appointed  by  appellee^ 
and  the  other  appraiser  and  the  umpire  agreed  on  a  certain  awaird  which 
found  the  total  loss  to  be  $895,  and  appellant's  proportion  thereof  $179. 
We  find  that  the  appraisers  refused  to  estimate  the  value  of  numerous 
articles.  The  language  of  the  policy  as  to  appraisement  is  as  follows : 
*  "In  the  event  of  disagreement  as  to  the  amount  of  loss,  the  same  shall 
as  above  provided,  be  ascertained  by  two  competent  and  disinterested 
appraisers,  the  insured  and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a  competent  and  disinterested  umpire; 
the  appraisers  together  shall  then  estimate  and  appraise  the  loss,  stating 
separately  sound  value  and  damage,  and  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them  and  shall  bear  equally  the 
expenses  of  the  appraisal  and  umpire." 

The  appraisers  also  attempted  to  determine  what  articles  were  covered 
by  the  insurance  policy,  and  arbitrarily  refused  to  value  certain  articles 
because  they  did  not  believe  that  appellee  had  such  articles,  although  he 
had  sworn  he  had  them. 

It  is  the  contention  of  appellant  that  when  an  appraisement  is  had 
under  the  provisions  of  the  insurance  policy,  the  award  of  the  appraisers 
is  binding  upon  both  the  assured  and  the  insurer,  and  is  only  subject 
to  attack  on  the  ground  of  fraud,  accident  or  mistake,  or  incompetency 
of  the  appraisers. 

The  terms  of  the  policy  clearly  indicate  the  powers  conferred  and 
the  duties  imposed  upon  the  appraisers.  Their  only  duty  was  to  value 
property  which  the  insured  claimed  to  have  been  destroyed  by  fire.  They 
have  no  judicial  powers  conferred  upon  them  which  would  authorize 
them  to  determine  whether  a  piece  of  property  was  included  in  that 
n^med  in  the  policy,  nor  did  they  have  authority  to  decide  what  prop- 
erty was  destroyed  and  refuse  to  appraise  certain  articles  that  they  did 
not  believe  had  been  destroyed.  The  appraisers  in  this  case,  however, 
not  only  assumed  the  authority  to  decide  what  property  was  included 
within  the  terms  of  the  policy  and  to  reject  the  claims  of  appellee  as  to 
the  destruction  of  his  property  because  they  did  not  believe  he  had  such 
property,  but  they  went  further  and  refused  to  appraise  certain  instru- 
ments because  they  did  not  know  what  thoy  were,  and  because  they 
concluded  that  articles  were  included  that  could  not  have  been  con- 
sumed by  the  fire,  and  rejected  other  items  because  no  fragments  or 
remnants  were  left  by  which  they  could  be  identified.  They  also  refused 
to  appraise  one  article  because  it  had  a  chattel  mortgage  on  it.  The 
appraisers  usurped  authority  that  can  appertain  only  to  courts  or  a 
board  of  arbitrators  with  full  powers,  and  their  action  was  binding 
upon  no  one. 

They  were  appointed  to  appraise  property  and  they  failed  and  refused 
to  do  it,  and  their  imperfect,  unauthorized  award  is  claimed  to  have 
all  the  sanctity  and  force  of  the  judgment  of  a  court  of  justice.    There 
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was  no  appraisement  in  the  terms  of  the  policy,  and  it  bound  no  one. 
In  the  case  of  Adams  v.  Fire  Insurance  Co.,  51  N.  W.  Rep.,  1149,  the 
appraisers  rejected  and  refused  to  appraise  certain  property  because  not 
included  in  the  policy,  and  the  Supreme  Court  of  Iowa  held :  "Clearly 
the  appraisers  were  not  authorized  to  exercise  their  judgment  as  to  what 
was  or  was  not  included  within  the  policy.  That  was  a  matter  the  par- 
ties themselves  had  already  determined  by  the  terms  of  the  submission 
and  the  schedule  which  was  placed  in  the  appraisers*  hands.  They  were 
to  appraise  certain  articles.  They  only  appraised  a  part  of  them,  and 
they  undertook  without  a  shadow  of  authority  to  determine  that  certain 
articles  were  not  covered  by  the  policy.  *  *  *  The  law  is  well  set- 
tled that  an  award  will  be  set  aside  for  such  material  mistakes  and 
errors  as  prejiidice  either  party ;  and  it  will  also  be  set  aside  if  the  arbi- 
trators omit  to  consider  matters  which  were  submitted  to  them.*' 

The  list  of  the  property  made  out  by  appellee  and  which  he  claimed 
was  destroyed  was  the  only  one  presented  to  the  appraisers,  and  by  the 
very  terms  of  their  oaths  they  were  to  make  an  award  "as  to  loss  and 
damage  to  such  property  of  Dr.  H.  M.  Bell  as  was  alleged  to  have  been 
covered  by  the  policy  of  said  company/*  The  property  "alleged  to  have 
been  covered  by  the  policy  of  said  company"  was  that  included  in  the 
affidavit  of  loss  made  by  appellee.  They  had  no  other  list  of  property 
and  refused  tp  be  guided  by  that,  and  appraised  only  the  articles  they 
deemed  should  be  included  in  the  policy  or  a  dentist's  office. 

The  award  of  the  appraisers  not  being  one  authorized  by  the  policy 
or  the  terms  of  the  submission,  was  null  and  void,  and  it  follows  that 
all  errors  assigned  in  connection  with  charges  concerning  the  award  can 
have  no  interest  or  pertinency  in  the  consideration  of  the  case.  How- 
ever erroneous  the  charge  may  have  been  on  that  subject,  it  could  not 
have  affected  the  result. 

Appellant  presents  this  case  as  though  the  policy  required,  and  the 
parties  had  fully  submitted  to,  an  arbitration  of  the  points  of  differ* 
ence  between  them.  No  such  case  is  presented  by  the  record,  but  it  is 
a  case  of  the  appointment  of  appraisers,  that  is  persons  appointed  and 
sworn  to  estimate  and  fix  the  value  of  certain  goods  embraced  in  a  cer- 
tain schedule.  The  duties  imposed  upon  them  were  few  and  simple^  and 
no  authority  can  be  cited  that  holds  that  the  award  of  simple  appraisers 
in  the  construction  of  the  contract  embodied  in  a  policy  of  insurance  is 
binding  upon  anyone.  It  is  not  held  that  appraisers  are  hound  down  to 
strict  rules  as  to  the  manner  of  performing  their  duties,  but  that  they 
can  not  exceed  the  authority  confided  to  them  by  the  terms  of  the  policy 
or  instrument  of  submission.  It  may  be  true  that  an  appraisement  was 
a  condition  precedent  to  a  recovery,  but  the  condition  does  not  clothe 
appraisers  with  judicial  powers. 

Appellant  has  cited  the  case  of  Caledonian  Ice  Co.  v.  Fraub  (Md.), 
35  AtL  Rep.,  13,  as  sustaining  its  contention  in  regard  to  the  award  of 
the  appraisers.  In  that  case  the  appraiser  for  the  insured,  after  some 
progress  had  been  made  in  the  appraisement,  withdrew,  just  as  the  ap- 
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praiser  for  the  insured  in  this  case  did,  and  refused  to  have  anything 
further  to  do  with  the  work,  and  the  work  of  appraisement  was  com- 
pleted by  the  other  appraiser  and  the  umpire,  just  as  was  done  in  this 
case.  Ihe  Maryland  Court  of  Appeals  held  that  the  appraisement  by 
the  one  appraiser  and  umpire  was  null  and  void,  and  held  that  if  the 
act  of  the  appraiser  in  withdrawing  was  without  good  reason,  and  was 
caused  by  the  procurement  of  the  insured,  that  the  latter  could  not 
recover.  If  we  apply  that  principle  to  this  case  there  was  no  appraise- 
ment, and  the  question  as  to  whether  there  was  good  reason  for  the  with- 
drawal was  a  question  to  be  submitted  to  a  jury,  unless  the  evidence  was 
such  that  a  court  could  assume  that  it  was  reasonable.  Wo  think  the 
validity  of  the  reason  for  withdrawal  is  so  apparent  that  it  did  not  in- 
volve any  question  worthy  of  submission  to  a  jury. 

There  is  no  merit  in  the  argument  that  if  the  award  was  void,  appel- 
lant is  entitled  to  another.  By  standing  on  the  validity  of  the  one 
made  it  has  waived  a  proper  and  valid  appraisement.  Phoenix  Insurance 
Co.  V.  Moore  (Texas  Civ.  App.),  46  S.  W.  Rep.,  1131;  Adams  v.  In- 
surance Co.,  above  cited. 

In  ti.e  list  of  articles  shown  to  have  been  destroyed  were  included  300 
dental  books,  alleged  to  have  been  damaged  in  the  sum  of  $800,  and 
appellant  asked  that  a  charge  be  given  that  appellee  could  not  recover 
for  that  item,  because  not  included  among  the  property  enumerated  in 
the  policy.  The  truth  of  the  affidavit  of  loss  was  sharply  contested,  and 
circumstances  were  in  proof  tending  to  show  that  articles  had  been  in- 
cluded that  v;ere  not  possessed  by  the  insured,  and  that  very  high  value 
had  been  placed  on  most  of  the  articles,  and  under  that  state  of  case  it 
was  error  to  permit  any  article  to  be  considered  by  the  jury  which  was 
not  incluc'ed  in  the  property  named  in  the  policy.  Dental  books  may  be 
and  doubtless  are  very  necessciry  to  the  proper  operation  of  dental  offices, 
but  they  can  not  be  classed  as  furniture,  chairs,  gas  apparatus,  vulcan- 
izers,  electric  motors,  screens,  pictures,  paintings,  instruments  or  appli- 
ances and  material  incic'ent^l  to  a  c'ental  office.  The  word  "appliances'* 
is  very  comprehensive  in  its  meaning,  but  it  has  never  been  so  broadened 
and  expanded  as  to  comprehend  books,  and  the  close  conjunction  in 
which  it  is  used  with  the  word  "material"  shows  clearty  that  it  has 
reference  to  mechanical  appliances  in  connection  with  which  the  word  is 
generally  used. 

It  is  argued  by  appellee  that  if  the  court  did  err  in  not  excluding 
improper  articles  from  the  jury,  no  injury  was  inflicted  because  the 
other  articles  more  than  covered  the  insurance.  That  argument  is  unten- 
able because  the  value  of  many  other  articles  were  contested,  and  it  can 
not  be  ascertained  what  articles  were  accepted  and  what  rejected  by  the 
jury.  It  may  be  that  the  value  of  many  other  articles  was  not  con- 
sidered, or  was  cut  down  by  the  jury,  and  the  amount  of  the  verdict 
depended  on  the  value  of  the  books. 

As  to  the  electric  fans  and  other  articles  asked  to  be  excluded,  it  may 
be  stated  that  there  was  testimony  tending  to  show  that  they  might  be 
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properly  included  with  the  articles  insured,  and  it  was  not  error  to  refuse 
to  instruct  the  jury  not  to  consider  them. 

The  policy  provided  that  each  party  should  pay  the  expense  and  com- 
pensation of  his  appraiser,  and  an  inquiry  into  the  compensation  paid 
to  Dr.  Patton  by  appellant  was  not  justified  by  the  facts  and  circum- 
stances of  the  case.  While  the  testimony  showed  that  he  had  very  broad 
and  comprehensive  ideas  about  the  powers  confided  in  him,  there  is  no 
evidence  of  his  being  actuated  by  improper  motives. 

We  do  not  think  any  of  the  other  errors  of  which  complaint  is  made 
are  material,  and  a  number  of  them  are  not  likely  to  occur  on  another 
trial*. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Mensing  Brothers  &  Co.  v.  Mamie  Cardwell  et  al. 

Decided  June  10,  1903. 

1. — ^Parties— Joinder — ^Venue — ^Landlord's  Lien — ^Foreclosure — Conversion. 

In  an  action  against  a  tenant  for  rent  and  foreclosure  of  a  landlord's  lien, 
a  junior  mortgagee  who  had  converted  the  property  by  virtue  of  a  lien  given 
by  the  tenant  was  properly  joined  as  a  party,  and  over  Iris  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence.  Following  the  ruling  on  former 
appeal,  Cardwell  v.  Masterson,  27  Texas  Civ.  App.,  501. 

2.— Parol  Evidence — Objection  Below  Necessary. 

A  party  can  not  complain  on  appeal  that  a  written  contract  was  p]:t)ved 
by  parol  evidence  where  no  objection  to  such  evidence  was  made  below. 

3. — ^Landlord's  Lien — Purchaser  of  Property  Liable — Conversion. 

Where  agricultural  products  grown  upon  rented  premises  are  purchased 
during  the  time  the  landlord's  lien  exist,  and  are  converted  by  the  piurchaser  to 
his  own  use,  he  is  liable  to  the  landlord  for  the  value  of  the  property  to  an 
amount  not  exceeding  the  rent. 

4. — Same — Conversion  by  Junior  Mortgagee — ^Intent. 

The  action  of  a'  junior  mortgagee  in  receiving  cotton  grown  upon  rented 
premises  within  thirty  days  after  its  removal  from  the  premises,  with  intent 
to  apply  it  to  the  payment  of  his  own  debt,  renders  him  liable  to  the  landlord 
for  a  conversion. 

5. — Same — ^Unlawful  Removal  by  Tenant — Conversion. 

Where  cotton  grown  on  rented  premises  was,  in  violation  of  the  statute, 
removed  from  the  premises  without  the  landlord's  consent  and  sent  to  junior 
mortgagees  of  the  tenant  at  Galveston,  this  was  a  conversion,  and  such  junior 
mortgagees  also  became  guilty  of  conversion,  whether  they  handled  the  cotton  as 
the  property  of  the  tenant  or  as  their  own.    Rev.  Stats.,  art.  3236. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  before  Hon. 
Wells  Thompson. 

Terry,  Ballinger,  Smith  &  Cavin,  for  appellants. 

G.  G.  Kelly,  for  aj)pellees. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  Mamie  Card- 
well,  who  has  since  married  George  W.  Neville,  who  has  been  joined  in 
the  suit,  and  Estelle  Cardwell,  against  J.  R.  Masterson,  Jr.,  and  Men- 
sing  Bros.  &  Co.,  to  recover  of  the  first  named  a  debt  of  $1090,  and  of 
the  latter  the  value  of  forty-one  bales  of  cotton  converted  bv  them,  or 
80  much  thereof  as  was  necessary  to  liquidate  the  debt  aforesaid,  and 
for  a  foreclosure  of  a  landlord's  lien  on  all  cotton  and  corn  raised  on  the 
farm  of  appellees  during  the  year  1897.  The  cause  was  tried  by  the 
court,  without  the  aid  of  a  jury,  and  resulted  in  a  judgment  by  default 
against  Masterson  for  the  amount  of  the  debt,  and  against  appellants 
for  the  sum  of  $1090,  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum. 

It  was  proved  that  James  R.  Masterson  was  a  tenant  of  Mamie  and 
Estelle  Cardwell  on  their  farm  in, Wharton  County  during  the  year  1897, 
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and  that, at  the  end  of  the  year  he  owed  appellees  the  sum  of  $1090  for 
rent  of  the  premises,  and  they  had  a  valid  landlord's  lien  on  all  the 
crops  raised  on  the  land  to  secure  their  rents.  In  February,  1897, 
James  R.  Masterson  executed  a  mortgage  to  appellants  on  150  bales  of 
cotton  to  be  giown  during  the  year  1897  on  "that  certain  plantation  in 
Wharton  County,  known  as  the  Cardwell  plantation,"  the  consideration 
being  goods  and  money  advanced  and  to  be  advaiiced  by  appellants.  At 
the  timo  the  mortgage  was  executed  appellants  were  fully  informed  of 
the  fact  that  Masterson  was  living  on  a  farm  belonging  to  appellees  and 
had  agreed  to  pay  them  money  rent  for  the  farm,  and  the  amount  of  the 
rent,  and  that  the  cotton  mortgaged  by  him  was  to  be  raised  on  that 
farm.  It  was  understood  and  agreed  between  appellants  and  Master- 
son  at  the  time  the  mortgage  was  executed  that  all  cotton  raised  on  the 
Cardwell  farm  in  1897  should  be  shipped  to  them,  and  that  "they  should 
have  all  moneys  obtained  from  the  sale  of  said  cotton  after  the  rents 
had  been  paid  to  Dr.  Rutherford  for  the  account  of  his  nieces,  the  Misses 
Cardwell."  In  October  and  November,  1897,  Masterson  shipped  forty- 
one  bales  of  cotton,  raised  by  him  on  the  farm  belonging  to  appellees,  to 
appellants,  to  be  credited. by  them  on  their  debt  due  by  Masterson,  and 
they  received  and  converted  the  same  to  their  own  use  and  benefit.  The 
cotton  was  w^orth  $1099,  and  when  it  was  converted  Masterson  was  liable 
to  appellees  for  rent  of  the  farm  for  1897,  in  the  sum  of  $1090. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
overruling  appellants'  plea  of  misjoinder  of  parties  and  actions;  and 
the  second  presents  error  in  the  action  of  the  court  in  overruling  ap- 
pellants* plea  of  privilege  to  be  sued  in  Galveston  County  where  they 
resided.  Both  of  the  questions  raised  have  been  definitely  settled 
against  the  contention  of  appellants  on  a  former  appeal  of  this  case. 
Cardwell  v.  Masterson,  27  Texas  Civ.  App.,  691,  66  S.  W.  Rep.,  1121. 
In  that  opinion  the  authorities  are  cited  and  discussed,  and  we  do  not 
feel  disposed  to  further  discuss  the  question,  or  to  go  back  of  the  opinion. 

In  the  petition  it  was  alleged  that  Masterson  had  agreed  to  pay  ap- 
pellees the  sum  of  $1200  in  cash  and  1200  bushels  of  com,  to  be  taken 
by  appellees  at  one-half  of  its  market  value;  that  Masterson  had  paid 
$410,  and  the  aggregate  value  of  the  com  was  $300.  The  prayer  was 
for  $1090.  It  is  insisted  by  appellants  that  because  there  was  no  proof 
of  the  value  of  the  com,  the  court  erred  in  rendering  judgment  by 
default  against  Masterson  tox  $1090.  There  can  be  no  force  or  effect 
in  the  contention,  because  Masterson  testified  that  he  was  indebted  to 
appellees  in  the  sum  of  $1090  for  balance  due  on  the  rent  of  the  Card- 
well  plantation  for  the  year  1897. 

In  the  petition  it  was  alleged  that  Masterson  had  entered"  into  a  writ- 
ten contract  with  appellees  for  the  rent  of  their  farm  during  1897,  and 
the  written  contract  was  attached  as  pn  exhibit  to  the  petition,  but  was 
not  introduced  in  evidence.  No  point  was  made  in  regard  to  it  in  the 
trial  court,  but  by  an  assignment  of  error  in  this  court  appellants  attack 
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the  judgment  because  the  contract  was  not  introduced  in  evidence. 
Masterson  was  permitted,  without  objection,  to  swear  to  the  existence 
of  a  rental  contract  with  appellees;  that  he  had  told  appellants  about 
it,  and  that  he  still  owed  $1090  on  it.  If  appellants  desired  the  best 
evidence  of  the  existence  of  the  contract  they  should  have  demanded  it 
in  the  trial  court,  and  undoubtedly  they  would  have  received  it.  They 
will  not  be  heard  to  first  complain  in  an  appellate  court  because  the  con- 
tract was  proved  by  secondary  evidence.  There  was  no  contention  in 
regard  to  the  rental  contract  between  appellees  and  Masterson,  and  the 
trial  judge  seems  to  have  proceeded  on,  that  theory,  and  appellants  have 
lost  tiieir  right  to  demand  the  best  evidence  by  permitting  without'  ob- 
jection secondary  evidence.  Hunter  v.  Waite,  11  Texas,  85;  Matlock 
V.  Glover,  63  Texas,  231;  Brown  v.  Lessing,  70  Texas,  544;  Long  v. 
Garnett,  59  Texas,  229. 

The  forty-one  bales  of  cotton,  the  subject  of  contention  between  ap- 
pellants and  appellees,  was,  according  to  the  testimony  of  Masterson, 
delivered  to  appellants  for  the  purpose  and  with  the  understanding  be- 
tween them  that  the  cotton  was  to  be  applied  to  his  indebtedness,  and 
he  further  testified  that  they  received  it  with  the  intention,  as  pre- 
viously understood  between  them,  of  applying  it  to  the  indebtedness. 
They  can  not  defeat  appellees'  lien  by  a  claim  that  they  held  the  cotton 
for  more  than  a  month  as  the  proper^  of  Masterson.  The  court  was 
justified  in  finding  that  they  intended  to  convert  and  did  convert  the 
cotton  as  soon  as  they  received  it  in  Galveston,  a  few  days  after  it  was 
shipped  from  Wharton  County,  at  a  time  when  the  landlord's  lien  of 
appellees  was  in  full  force  and  eflfect.  "One  who  purchases  agricultural 
products  produced  upon  rented  premises,  or  other  property  liable  to  the 
landlord's  lien  for  rent,  within  the  time  ,that  the  lien  continues  thereon, 
and  converts  the  same  to  his  own  use,  may  be  sued  by  the  landlord  for  the 
value  of  the  property,  if  it  does  not  exceed  the  rent  due,  and  if  it 
should  exceed  the  rent,  then  for  the  amount  of  the  rent."  Zapp  v.  Dick, 
87  Texas,  641.  Appellants  had  possession  of  the  cotton  at  the  time 
when  the  lien  was  in  force  and  were  claiming  rights  in  it  by  reason  of 
their  mortgage,  which  amounted  to  a  conversion.  Sanford  v.  Wilson,  2 
App.  Civ.  Cas.,  sec.  249. 

It  is  clear  from  the  evidence  that  appellants  had  intended  from  the 
inception  of  their  possession  of  the  cotton  to  sell  it  and  appropriate 
the  proceeds.  It  was  a  possession  to  the  exclusion  and  in  defiance  of 
appellees'  rights  therein,  and  it  was  in  law  a*  conversion.  Cooley  on 
Torts,  p.  524;  Baker  v.  Beers  (N.  H.),  6  Atl.  Rep.,  35;- Donahue  v. 
Shippee  (E.  I.),  8  Atl.  Rep.,  541.  It  is  held  in  the  last  cited  case 
that  it  is  not  necessary  to  a  conversion  that  the  property  should  have 
been  applied  to  the  use  of  the  taker,  but  the  least  intermeddling  with  it 
in  a  manner  subversive  of  the  dominion  which  the  owner  has  over  it^ 
is  sufficient  evidence  of  conversion. 

In  article  3236,  Revised  Statutes,  it  is  made  unlawful  for  a  tenant  to 
remove  agricultural  products  produced  on  rented  premises,  without  the 
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consent  of  the  owner.  When  Masterson  sent  the  cotton  to  Galveston, 
without  the  consent  of  appellees,  it  was  a  conversion  of  the  beneficial 
interest  appellees  had  in  the  cotton,  and  whether  handled  by  appellants 
as  the  property  of  Masterson  or  as  their  own,  they  too  became  guilty  of 
conversion.  Carter  v.  Kingman,  103  Mass.,  517. 
The  judgment  is  aflBrmed. 

AiJirmed. 


\ 
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John  Vitkovitch  v.  Anna  Kleinecke  et  al. 

Decided  June  10,  1903. 

1. — Notes— Snit  Against  Indorser— First  Term. 

Where,  after  the  maturity  cf  a  note,  there  was  not  time  to  obtain  service 
for  the  next  ensuing  (February)  term  of  court,  and  the  suit  was  brought  to 
the  following  (April)  term,  this  was  sufficient  to  fix  the  liability  of  an  indorser 
of  the  note,  as  it  was,  in  legal  effect,  a  bringing  of  the  suit  to  the  first  term 
after  the  maturity  of  the  note,  as  required  by  the  statute.    Rev.  Stats.,  art.  304. 

9. — Same — ^Excuse  for  Delay. 

If  the  April  term  is  to  be  held  the  second  term  after  the  maturity  of  the 
notes,  then  tne  fact  that  there  was  not  sufiicient  time  to  obtain  service  to  the 
February  term,  was  a  sufficient  excuse  for  the  failure  to  bring  the  suit  to 
that  term. 

8. — ^Pleading — Signing  by  Attorneys — ^Amendment. 

Failure  of  the  attorneys  for  plaintiff  to  sign  the  petition  is  but  an  irregu- 
larity, and  its  amendment  in  this  respect  will  relate  back  to  the  date  of  its 
original  filing. 

4. — Notes — ^Accommodation  Indorser. 

Where  a  builder  of  houses,  in  order  to  obtain  a  building  contract,  procured 
a  loan  to  be  made  to  the  owner  of  the  lot,  and  the  note  given  for  the  money 
was  executed  to  the  builder  as  payee,  and  he  at  once  indorsed  it  to  plaintiff,  he 
was  not  an  accommodation  indorser,  but  an  indorser  for  value. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Wm.  H.  Stewart. 

Jos.  B.  &  Chas.  J.  Stubbs,  for  appellant. 

William  T.  Austin,  for  appellees. 

FLY,  Associate  Justice. — This  action  was  instituted  by  appellant 
against  Anna  Kleinecke,  as  the  maker,  and  John  Bautsch,  as  indorser, 
of  a  promissory  note  for  $1800,  and  against  S.  S.  Hanscom,  as  trustee 
in  a  certain  deed  of  trust  given  by  Anna  Kleinecke  to  secure  the  payment 
of  said  note,  and  for  foreclcsire  of  the  lien.  The  cause  was  tried  by  the 
court,  and  resulted  in  a  judgment  in  favor  of  appellant  for  his  debt 
and  foreclosure  of  his  lien  as  to  Anna  Kleinecke,  but  against  him  as  to 
John  Bautsch.  Hanscom  being  only  a  formal  party,  judgment  was  ren- 
dered in  his  favor.  Appellant  desires  a  review  of  the  judgment  in  favor 
of  Bautsch. 

On  January  20,  1899,  Anna  Kleinecke  executed  a  note  to  John 
Bautsch  for  $1800,  due  three  years  after  date,  bearing  7  per  cent  interest, 
and  10  per  cent  attorney's  fees  if  placed  in  the  hands  of  an  attorney 
for  collection.  She  at  the  same  time  executed  a  builder's  lien  and  deed 
of  trust  on  certain  lots  in  the  city  of  Galveston  to  secure  the  same.  On 
the  same  da)%  for  a  valuable  consideration,  the  promissory  note  was 
indorsed  by  Bautsch  to  anpelhnt.  Nothing  was  paid  on  the  note  ex- 
cept the  interest  up  to  July  21,  1900.  The  note  became  due  on  January 
21,  1902,  and  allowing  for  three  days  grace,  suit  could  have  been  insti- 
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tnted  on  January  25,  1902.  The  first  term  of  the  District  Court  of  Gal- 
veston County  after  the' note  became  due  began  on  the  first  Monday  in 
February,  1902,  being  the  third  day  of  that  month,  and  could  last  until 
the  Saturday  before  tlie  first  Monday  in  April,  on  which  day  another 
term  of  the  court  began.  Appellant  filed  this  suit  on  February  10,  1902, 
but  the  petition  was  not  signed  by  th^  appellant  or  his  attorneys.  Ser- 
vice was  obtained  on  appellees  for  the  term  beginniug  on  the  first  Mon- 
day in  April,  1902,  and  on  April  5,  1902,  both  of  them  answered, 
Kleinecke's  answer  being  a  general  demurrer  and  general  denial,  and 
Bautsch's  being  a  general  demuirer,  and  that  if  at  all  liable  it  was  as  an 
indorser,  and  by  special  exception  setting  up  that  he  had  not  been  sued 
at  the  first  term  of  the  court  after  the  note  became  due  and  no  good  cause 
was  alleged  for  not  bringing  the  suit  at  an  earlier  date.  On  May  14, 
1902,  appellant  by  leave  of  the  court  amended  his  petition  by  signing 
the  names  of  his  attorneys  thereto,  and_  on  the  same  day  filed  a  supple- 
mental petition  setting  up  the  facts  as  to  when  the  note  became  due, 
when  the  February  term  of  the  court  began,  and  claiming  that  the  April 
term  was  the  first  term  in  contemplation  of  law  after  the  note  became 
due.  Bautsch  filed  a  motion  on  ]\iay  15th  to  strike  out  the  original 
petition  because  it  had  not  been  signed  until  that  day,  and  also  filed 
general  and  special  demurrers  and  pleaded  generally  and  specially  to 
the  merits  of  the  case. 

The  trial  court  held  that  the  February  term  of  the  district  court  was 
the  first  term  after  the  cause  of  action  accrued,  and  that  the  filing  of 
an  unsigned  petition  was  riot  the  institution  of  the  suit  for  the  April 
term,  and  that  the  suit  was  really  not  instituted  until  May  14,  1902, 
when,  under  leave  of  the  court,  the  petition  was  signed  by  the  attorneys 
for  appellant. 

It  is  provided  in  article  304,  Revised  Statutes  of  Texas,  that  the 
holder  of  any  bill  of  exchange  or  promissory  note  assignable  or  nego- 
tiable by  law,  may  fix  the  liability  of  the  drawer  or  indorser,  without 
protest,  by  siiing  the  acceptor  of  the  bill  of  e::ch?nffc  or  the  maker  of 
the  note  before  the  first  term  of  the  county  or  district  court  to  which 
suit  can  be  brought  after  the  right  of  action  shall  accrue;  or  by  suing 
at  the  second  term  and  showing  good  cause  for  not  suing  at  the  first 
term.  It  appears  from  the  evic'ence  that  the  cause  of  action  accrued  not 
more  than  eidit  days  before  the  February  term  of  the  District  Court  of 
Galveston  County  began,  and  if  suit  had  been  instituted  on  the  note  at 
the  very  earliest  moment  service  could  not  have  been  perfected  at  the 
February  term. 

The  statute  says  that  the  action  must  be  instituted  before  the  first 
term  of  the  district  or  county  coi^rt  to  v/hich  suit  can  be  brought  after 
the  right  of  action  shall  accrue.  Would  the  institution  of  suit  be  required 
at  a  time  when  it  would  be  impossible  to  obtf'in  s'Tvice?  Upon  this 
question  we  have  been  unable  to  find  direct  authority,  altbonorh  in  the 
case  of  Bailey  v.  Heald,  14  Texas,  226,  it  is  h<^ld  that  inability  to  per- 
fect service  before  the  first  term  of  the  court  after  the  cause  of  action  ac- 
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crued  would  be  a  suflScient  excuse  to  justify  a  suit  against  an  indorser 
at  the  second  term.  The  validity  of  that  excuse  must  rest  on  the  premise 
that  the  first  term  of  the  court  to  which  the  suit  can  be  brought  or  per- 
fected was  in  reality  the  one  to  which  it  was  brought.  However,  if  that 
is  not  a  legitimate  inference  to  draw  from  the  decision,  it  does  hold  in 
no  uncertain  terms  that  such  facts  would  form  a  Reasonable  excuse  for 
failure  to  earlier  institute  the  suit. 

Appellant  filed  an  imperfect  petition  on  February  10th,  in  that  it 
was  not  signed,  and  appellees  in  response  to  the  citation  came  into  court 
and  answered  without  attacking  the  petition  on  account  of  that  defect. 
Afterwards  the  petition  was  amended  under  leave  of  the  court,  and 
proper  allegations  were  made  in  a  supplemental  petition  as  to  why  the 
suit  had  not  been  filed  at  the  February  term  At  that  time  appellees 
were  duly  in  court,  and  if  it  should  be  held,  as  was  done  by  the  trial 
judge,  that  the  suit  was  then  and  there  instituted,  and  that  it  was  during 
the  second  term  of  the  court  after  the  accrual  of  the  action,  still  it  was  as 
fully  brought  to  the  second  term  as  though  appellees  had  been  served 
with  citation,  because  they  appeared,  and  by  answering  waived  the  issu- 
ance and  service  of  citation.  They  were  both  in  court,  and  it  can  not 
be  denied  that  the  suit  could  have  been  properly  tried  at  that  term  of 
the  court. 

We  think,  however,  that  the  amendment  did  not  set  up  any  new 
cause  of  action,  but  merely  cured  formal  defects  in  the  petition,  and 
went  back  to  and  dated  from  the  filing  of  the  petition  on  February  10, 
1902.  Speaking  on  the  subject  under  consideration,  in  the  case  of 
Boren  v.  Billington,  82  Texas,  137,  the  Supreme  Court,  through  the 
present  Chief  Justice,  held:  "A  petition,  however  defective  in  sub- 
stance, is  certainly  capable  of  amendment,  and  we  see  no  reason  why  the 
right  should  be  denied  when  the  defect  is  one  of  form.  The  signature  to 
a  pleading  is  a  formal  requisite.  The  failure  to  comply  with  the  require- 
ment is  an  irregularity  that  may  subject  the  pleading  to  be  stricken  out 
upon  motion,  or  to  be  treated  as  a  nullity  by  the  court,  but  it  is  one 
which  does  not  operate  to  the  injury  of  the  opposing  party,  aiyi  there- 
fore its  amendment  can  not  prejudice  his  rights  upon  the  trial  of  the 
cause."  Being  a  formal  defect,  a  mere  irregularity,  it  did  not  go  to  the 
foundation  of  the  action,  and  when  the  signature  was  appended  the 
suit  stood  as  though  instituted  free  of  defects  or  irregularities  on  the 
date  of  its  filing.    Fidelity  Co.  v.  Zapatke,  60  S.  W.  Rep.,  268. 

Perhaps  the  excuse  for  not  suing  at  the  February  term,  if  it  was  at 
all  necessary,  should  have  been  embodied  in  an  amended  petition,  instead 
of  being  set  up  in  a  supplemental  petition,  but  in  the  absence  of  excep- 
tions attacking  it  on  that  ground,  it  will  be  considered  as  though  pleaded 
in  the  proper  form. 

We  conclude  that  if,  as  held  m  the  Bailey-Heald  case,  the  failure  to 
file  suit  at  the  February  term  was  sufficiently  excused  by  the  fact  that 
service  at  that  term  was  impossible,  to  all  intents  and  purposes  the 
April  term  was  the  first  term  after  the  cause  of  action  accrued,  and  that 
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the  filing  of  the  unsigned  petition  was  an  institution  of  the  suit  at  that 
term.  But  if  it  be  held  that  the  April  term  was  the  second  term  after 
accrual  of  the  action,  then  the  suit  was  properly  instituted  at  that  term^^ 
and  good  cause  shown  for  failure  to  sue  at  the  first  term. 

Appellee  Bautsch  insists  that  although  the  court  may  have  given  rea- 
sons for  its  action  which  can  not  be  sustained,  yet  that  the  facts  show 
that  Bautsch  was  not  liable  as  an  indorser,  because  the  note  and  deed 
of  trust  constituted  an  original  transaction  between  appellant  and  Klein- 
ecke, to  which  Bautsch  was  not  a  party  and  in  which  he  had  no  interest, 
he  having  allowed  his  name  to  be  used  as  payee  in  the  note  and  bene- 
ficiary in  the  deed  of  trust  purely  as  an  accommodation  to  appellant. 

The  facts  show  that  Mrs.  Kleinecke  wanted  a  house  built,  and  Bautsch, 
who  was  a  builder  of  houses,  desired  the  job.  Mrs.  Kleinecke  did  not 
have  the  money  to  build  with,  and  Bautsch,  having  a  direct  interest  in 
her  getting  it,  sought  some  one  who  would  lend  her  the  money.  In 
order  to  get  the  money  she  entered  into  a  building  contract  with  Bautsch, 
and  also  gave  him  the  promissory  note.  The  papers  were  drawn  at  the 
instance  and  request  of  appellees,  and  appellant  had  no  connection  with 
them  until  they  were  indorsed  by  Bautsch  to  him,  and  he  gave  a  check 
for  the  money  which  was  paid  to  Bautsch.  The  whole  affair  seems  to 
have  been  gotten  up  largely  for  the  accommodation  of  Bautsch.  The 
negotiations  with  appellant  were  conducted  through  Johnson,  an  agent 
of  appellees.  The  method  of  raising  the  money  in  this  instance  was  one 
often  pursued  by  Bautsch. 

An  accommodation  bill  or  note  is  one  to  which  the  accommodating 
party  has  put  his  name,  without  consideration,  for  the  purpose  of  ac- 
commodating some  other  who  is  to  use  it  aijd  is  expected  to  pay  it.  In 
order  to  render  a  bill  or  note  accommodation  the  indorser  must  lend 
his  credit  to  the  maker  for  the  benefit  of  the  latter,  and  without  benefit 
to  the  indorser.  Daniel,  Neg.  Inst.,  sec.  187;  Tiedeman  Com.  Paper, 
sec.  158.  Under  the  very  terms  of  the  definition  of  accommodation 
paper  Bautsch  could  not  sustain  the  character  of  accommodation  in- 
dorser. He  was  as  greatly  benefited  by  it  as  the  maker  of  the  note,  it 
being  a  joint  enterprise  on  their  part.  The  inference  may  be  indulged  in 
that  he  signed  the  papers  in  order  to  get  the  profit  that  he  would  make 
on  his  contract,  and  that  he  did  get  it. 

We  conclude  that  the  judgment  should  be  affirmed  as  to  Mrs.  Klein- 
eclce  and  Hanscom,  and  that  it  should  be  reversed  as  to  John  Bautsch 
and  judgment  here  rendered  that  appellant  do  have  and  recover  of  John 
Bautsch,  as  indorser  of  said  promissory  note,  the  amount  of  his  debt, 
together  with  the  costs  of  this  and  the  lower  court,  and  that  Bautsch 
have  judgment  over  against  Mrs.  Kleinecke. 

Affirmed  in  part;  reversed  and  rendered  in  part. 
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International  &  Great  Northern  Railway  Company  v. 

Elvida  Anchonda  et  al. 

Decided  June  10,  1903. 

1. — ^Evidence — Fact,  Not  Conclusion. 

The  testimony  of  a  witness  that  the  railroad  agent  saw  plaintiff's  children 
before  he  gave  them  the  tickets,  is  the  statement  of  a  fact,  and  not  a  con- 
clusion of  the  witness. 

9. — Assignment  of  Error — Record  Not  Sustaining. 

Where  an  assicfnment  of  error  complains  of  the  competency  of  a  witness 
to  give  certain  testimony  as  set  out  in  the  accompanying  bill  of  exceptions, 
and  the  statement  of  facts  shows  that  the  witness,  in  answer  to  the  particular 
question,  gave  no  such  testimony  as  that  so  set  out,  the  assignment  will  be 
overniled. 

3. — ^Trial — ^Remarks  of  Counsel-^Witness  Absent. 

A  statement  by  plaintiff's  counsel,  while  inquiring  about  an  absent  witness, 
that  he  desired  to  show  where  he  was  and  what  becan:e  of  him  in  order  to 
show  why  he  was  not  put  on  the  stand,  was  not  prejudicial  error  where  the 
court  instructed  the  jury  not  to  consider  anything  as  to  the  witness'  presence 
or  absence. 

4. — Charge — ^Knowledge — Harmless  Error. 

Error  in  the  cliarge  in  authorizing  a  recovery  by  plaintiff  for  mental 
anjuiah  in  being  separated  from  her  children,  re^rdless  of  defendant's  knowl- 
ed^a  of  the  rclaticnahip  between  them,  was  obviotcd  where  in  a  subsequent 
paragraph  the  jury  were,  instructed  that  plaintiff  could  not  recover  for  mental 
anjuish  because  of  the  separation  unless  defendant  knew  of  such  relationship. 

5. — Same — Negligence — ^Boarding  Train. 

A  charge  to  find  for  defendant  unless  the  train  was  stopped  a  reasonably 
sufficient  time  to  enable  plaintiff  to  get  on  board,  ''and  the  failure  to  do  so  was 
through  the  negligence  of  plaintiff,"  did  not  reriuire  the  jury,  in  order  to  find 
for  defendant,  to  find  both  that  the  train  was  stopped  long  enough,  and  that  her 
failure  to  board  it  was  due  to  her  negligence, — the  quoted  words,,  while  useless, 
not  being  calculated  to  mislead  the  jury  in  view  of  the  definitions  in  the  other 
parts  of  the  charge. 

6. — ^Proximate  Cause — Cliarge. 

As  there  is  no  substantial  difference  between  injuries  the  proximate  result 
of  an  act  and  injuries  of  wiiich  tiie  act  is  the  proximate  cause,  a  charge  is 
not  eiTor  in  using  the  cne  form  of  expression  instead  of  the  other. 

7. — Contributory  Negligence — Definition. 

Contributory  negligence  is  such  an  act  or  omission  on  the  part  of  the  plain- 
tiff, amounting  to  a  want  of  ordinary  and  proper  care  and  prudence,,  as,  con- 
cui'ring  or  co-operating  with  some  negligent  act  of  the  defendant,  is  the  proxi- 
mate cause  of  the  occasion  of  the  injuries  complained  of. 

8. — Charge — ^Negligence. 

A  cli-irge  to  find  for  defendant  if  plaintiff  caused  her  children  to  board  the 
train  while  it  was  in  motion,  and  then  attempted  to  board  it  herself,  unless  an 
ordinarily  prudent  person  would  have  done  so  under  like  circumstances,  was 
properly  refused  as  failing  to  require  the  jury  to  find  that  such  action  on 
plaintiff's  part  constituted  negligence  and  contributed  to  her  injury.  Following 
Missouri  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Texas,  68. 

Appeal  from  the  District  Court  of  Frio.    Tried  below  before  Hon. 
E.  E.  Lane. 


Hicks  &  Hicks,  for  appellant. 
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Mason  Manney  and  R,  W,  Hudson,  for  appellees. 

JAMES,  Chief  Justice. — The  case  was  here  once  before.  See  opin- 
ion in  68  S.  W.  Rep.,  743. 

This  is  a  suit  by  appellee,  Elvida  Anchonda,  in  her  own  right  and 
as  mother  and  next  friend  of  her  minor  children,  Simon,  Soleda  and 
Bosaleo  Anchonda,  to  recover  damages  for  the  physical  and  mental  suf- 
fering alleged  to  have  been  caused  appellee  through  the  alleged  negligence . 
of  tiie  appellant  on  or  about  the  25th  day  of  November,  1900.  Appellee 
alleges  that  on  said  date  she,  with  her  children,  was  at  Moore,  a  station 
on  appellant's  line  of  railway,  and  held  tickets  for  passage. on  appel- 
lant's train  from  l^ioore  to  Cotulla,  defendant  having  knowledge  of 
the  relationship  between  her  and  the  children.  That  when  appellant's 
train  arrived,  appellee  placed  her  children  and  her  niece,  who  was  also 
with  her,  on  board  said  train  and  attempted  to  board  the  train,  but  by 
reason  of  the  fact  that  appellant  neglipently  failed  to  stop  said  train  a 
reasonable  length  of  time  for  pas««enp;crs  to  got  off  and  on,  she  was  unable 
to  board  the  train.  That  in  trying  to  do  so  she  was  thrown  down  and 
sustained  physical  injuries.  That  appellant's  train  moved  off  with  her 
children  and  her  said  niece  and  took  thrm  to  Cotulla.  That  appellee 
suffered  great  physical  and  mental  pain.by  rearon  of  her  physical  injuries, 
and  suffered  great  mental  pain  by  reason  of  her  separation  from,  and 
her  anxiety  for  the  safety  of,  her  children.  Appellee  claims  that  appel- 
lant was  negligent  in  failing  to  stop  its  train  a  reasonable  length  of 
time  at  Moore  station,  and  failing  to  observe,  look,  ascertain  or  discover 
appellee  and  her  chiloren  trying  to  board  the  said  train. 

Appellant  answered  by  general  and  special  exceptions,  general  denial, 
and  specially  plead  that  it  had  no  knowledge  of  the  relationship,  if  any, 
between  appellee  and  the  children  with  her,  and  that  appellee  was  guilty 
of  contributory  negligence  in  attempting  to  board  the  train  while  in 
motion,  and  in  failing  to  board  said  train  while  it  was  standing  still, 
and  in  failing  to  use  reasonable  diligence  to  ascertain  the  safety  of  her 
children  after  the  train  left  Moore  station. 

The  suit  was  originally  brought  by  Filipe  Anchonda,  the  husband  of 
appellee,  who,  however,  died  during  the  pendency  of  the  suit.  The  case 
was  tried  on  the  8th  day  of  December,  1902,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $lo00  in  the  aggregate,  or  $750 
for  Elvida  Anchonda,  and  $750  to  her  said  minor  children,  jointly. 

The  statement  of  the  witness  Ignacio  Garza,  that  the  agent  saw  the 
children  before  he  gave  them  the  tickets,  was  the  statement  of  a  fact, 
not  the  conclusion  of  the  witness.  The  same  testimony  in  effect  was 
given  by  others  without  objection.  We ,  therefore  overrule  the  first 
assi<mment 

The  second  assignment  may  be  overruled  for  the  reason  that  the 
witness  Ignacio  Garza  does  not  appear  to  have  given  any  testimony  in 
effect  the  same  as  that  stated  in  the  bill  of  exceptions.  The  bill  sets 
forth  that  in  answer  to  the  question,  "How  long  did  that  child-sickness 
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last?*^  this  witness  was  allowed  to  testify,  "that  the  injuries  claimed  to 
have  been  inflicted  upon  plaintiff  were  the  ones  from  which  she  has 
suffered,  and  not  the  injuries  following  or  produood  by  childbirth." 
The  statement  of  facts  sets  forth  the  question  and  the  answer  to  it 
specifically,  and  the  answer  was  not  either  in  substance  or  effect  what 
is  stated  in  the  bill.  The  only  testimony  of  this  witness  that  approaches 
what  is  recited  in  the  bill,  appears  to  have  been  given  prior  to  the 
putting  of  the  question,  and  we  quote  this  testimony  to  show  that  she 
did  not  testify  as  charged.  "Previous  to  the  time  she  fell  from  the 
train  at  Moore  she  had  been  sick  a  little  while  from  the  birth  of  a  child. 
She  had  been  complaining,  and  this  sickness  down  here  was  on  account 
of  the  birth  of  her  baby,  but  she  didn't  have  this  sickness  up  here.  She 
had  been  sick  at  Mr.  Finch's  ranch  from  the  birth  of  her  baby.  She 
was  complaining  down  here,  but  not  up  here  with  her  side.  This  was 
all  the  sickness  she  had  prior  to  the  fall."  In  this  testimony  she  stated 
facts  only,  and  facts  that  existed  prior  to  the  fall.  We  can  see  nothing 
in  this  which  can  be  said  to  be  an  attempt  at  expert  testimony  as  to 
whether  or  not  plaintiff's  suffering  was  the  result  of  injuries  received  in 
the  accident  complained  of,  instead  of  the  childbirth.  We  think  it 
unnecessary  to  consider  the  question  of  the  witness'  competency  to  give 
testimony  such  as  she  is  charged  with  giving,  in  connection  with  state- 
ments of  the  judge  qualifying  the  bill. 

We  also  overrule  the  fourth  assignment.  Defendant's  witness  A.  C. 
Kennedy  was  asked  the  question,  "Did  Nathan  W^illiams  come  to  Pear- 
sail  with  the  balance  of  the  witnesses  a  few  days  ago?"  to  which  ques- 
tion defendant  objected  because  immaterial  and  irrelevant,  whereupon 
plaintiff's  counsel  stated  to  the  court,  "We  stated  to  the  court  the  other 
day  that  we  would  like  to  have  him  put  under  the  rule,  if  we  could 
have  him  here,  and  we  desirq,  to  show  where  he  is  and  what  became  of 
him.  The  object  is  to  show  the  jury  why  we  don't  put  him  on  the 
stand."  The  witness  appears  to  have  made  answer:  "He  was  here  the 
other  day,  and  he  has  not  gone  by  our  consent."  The  bill  was  taken 
to  the  above  remarks  of  plaintiff's  counsel,  because  they  were  calculated 
to  and  did  prejudice  the  jury  against  defendant.  Defendant  of  course 
did  not  except  to  the  answer  of  the  witness.  The  judge  states  in  the 
bill  that  he  thereupon  instructed  the  jury  not  to  consider  anything  as 
to  Nathan's  absence  or  presence  at  all.  It  seems  to  us  that  there  is 
nothing  substantial  presented  by  the  assignment  of  error. 

The  sixth,  seventh,  ninth,  tenth,  eleventh,  twelfth  and  thirteenth 
assignments  are  attacks  on  the  court's  charges.  There  is,  we  believe, 
nothing  advanced  under  the  sixth  and  seventh  assignments  which  would 
tend  toward  a  reversal  of  the  judgment. 

The  ninth  assignment  presents  this  proposition :  Appellant  would  not 
be  liable  for  any  mental  suffering  of  appellee  by  reason  of  the  separa- 
tion from  her  children  unless  at  the  time  appellee  attempted  to  board 
said  train  the  appellant  knew  of  the  relationship,  or  at  least  that  some 
relationship  existed,  between  appellant  and  the  said  children. 
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If  paragraph  6  of  the  charge,  the  one  to  which  this  assignment  is 
addressed^  were  not  qualified  in  some  proper  manner,  the  assignment 
would  be  well  taken.  The  criticism,  briefly  stated,  is  that  it  instructed 
the  jury  to  find  for  plaintiff  regardless  of  the  question  of  appellant^s 
knowledge  of  the  relationship  between  appellee  and  the  children.  We 
can  readily  concede  that  if  appellant  was  not  at  the  time  cognizant  of 
relationship  between  plaintiff  and  the  children,  it  ought  not  to  be  held 
for  mental  anguish  resulting  from  the  separation  that  took  place.  If 
the  charge  stood  alone,  it  would  be  erroneous.  But  subsequently  in  the 
charge  the  court  deals  with  this  form  of  mental  anguish,  and  refers  back 
to  paragraph  6,  and  expressly  removes  the  objection  now  urged.  In 
paragraph  8  the  jury  are  distinctly  told  that  plaintiff  could  not  recover 
for  mental  anguish  arising  from  such  separation,  unless  the  jury  be- 
lieved from  the  evidence  that  defendant  did  not  know  of  the  relation- 
ship existing  between  plaintiff  and  the  children;  and  in  paragraph  9 
all  seeming  contradictions  on  the  subject  are  explained  and  harmonized. 
To  illustrate  this  we  copy  paragraph  9  of  the  charge: 

"There  being  two  concurring  causes  of  negligence  complained  of  in 
this  case,  the  court  instructs  the  jury  that  if  under  subdivisions  6  and  7 
of  this  charge,  if  you  find  for  the  plaintiff  upon  either  or  both  of  the 
instructions  in  said  subdivisions  respectively,  that  the  plaintiff  is  en- 
titled to  recover,  then  you  will  consider,  in  assessing  the  damages  sus- 
tained by  plaintiff,  all  personal  injuries  and  physical  pain  consequent 
thereon  and  mental  anguish  arising  from  such  personal  injuries  and  also 
all  mental  anguish  of  plaintiff  arising  from  the  separation  of  plaintiff 
from  her  children  (unless  you  find  against  plaintiff  under  subdivision  8 
as  to  this  last  item)  which  you  may  find  from  the  evidence  to  be  the 
direct  and  proximate  result  of  the  negligence  of  the  defendant,  as  here- 
tofore instructed  you  under  subdivisions  6  and  7  (if  you  believe  from 
the  evidence  that  the  defendant  was  negligent),  such  sum  as  actual  dam- 
ages as  will  in  your  judgment  reasonably  compensate  plaintiff  for  the 
injuries  she  has  sustained  and  no  more,  not  to  exceed  the  amount 
claimed  by  her  in  her  petition. 

*^y  proximate  cause  we  do  not  mean  the  last  iict  of  cause,  or  nearest 
act  to  the  injury,  but  such  act  wanting  in  ordinary  care  as  actively 
aided  in  producing  the  injury  as  a  direct  and  existing  cause.  It  need 
not  be  the  sole  cause,  but  it  must  be  a  concurring  cause  such  as  might 
reasonably  have  been  contemplated  as  involving  the  results  under  the 
attending  circumstances.'* 

Under  the  ninth  assignment  we  find  another  proposition,  complaining 
of  the  closing  sentence  of  the  same  paragraph  which  was,  "Unless,  how- 
ever, you  believe  from  the  evidence  that  the  defendant's  servants  and 
employes  stopped  its  train  at  Moore  on  the  day  and  date  alleged  by 
plaintiff,  a  reasonably  sufficient  length  of  time  which  would  have  per- 
mitted plaintiff  with  her  niece  and  children  to  get  on  the  cars  by  the  use 
of  ordinary  diligence  and  care,  and  the  failure  to  r'o  so  was  through  the 
negligence  of  plaintiff,  then  you  should  find  for  the  defendant.'*    The 
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criticism  offered  to  this  part  of  the  instruction  is  that  it  requires  the 
jury,  in  order  to  find  for  defendant,  to  go  further  than  to  find  th^t  the 
train  was  stopped  long  enough  to  have  enabled  appellee  to  get  on  the  car 
by  the  exercise  of  ordinary  care,  and  to  find  in  addition  that  her  failure 
to  board  the  train  was  due  to  her  negligence.  If  the  clause  quoted  had 
been  conditioned  on  the  use  of  ordinary  diligence  and  care  under  all  the 
circumstances  then  existing,  it  may  be  that  the  words  "And  the  failure 
to  do  so  was  negligence  of*  plaintiiiV'  would  have  been  a  useless  and  un- 
necessary addition.  This  may  have  been  unnecessary  in  any  event.  We 
think,  however,  there  was  no  error  in  the  added  words.  They  were  not 
calculated  to  mislead  a  jury  of  ordinary  capacity,  in  view  of  the  defi- 
nition which  the  charges  give  of  ordinary  care  and  of  negligence. 
Charges  similarly  framed  in  this  respect  have  been  approved.  Railway 
V.  Cassiday,  92  Texas,  526. 

The  eiglith  paragraph  of  the  charge  is  brought  into  question  by  the 
eleventh  assignment  upon  the  grounds,  (1)  that  it  deals  with  the  sub- 
ject of  defendant's  liability  for  plaintiff's  mental  anguish  caused  by  the 
separation  from  her  children,  and  docs  not  condition  recovery  therefor 
on  the  absence  of  her  contributory  negligence  in  attempting  to  board 
the  train;  and  (2)  that  by  language  used  in  said  clause,  to  wit,  "The 
court  instructs  you  that  knowledge  of  defendant's  agent  at  Moore  is 
knowledge  of  the  company,"  the  court  assumed  that  the  agent  had  such 
knowledge.  This  latter  contention  does  not  demand  discussion,  and  is 
overruled.  The  former  will  also  be  overruled,  as  the  two  preceding 
paragraphs  of  the  charge  had  told  the  jury  plainly  to  find  for  defendant 
if  such  contributory  negligence  existed,  and  the  jury  could  not  have 
failed  to  understand  that  paragraph  8  was  intended  to  apply  only  if  they 
found  for  plaintiff  under  other  instructions. 

The  tenth  questions  the  seventh  paragraph  of  the  charge.  We  believe 
there  is  nothing  requiring  a  special  discussion  in  the  first  proposition. 
The  second  proposition  has  to  deal  with  this  language  of  the  charge: 
"If  you  so  believe  was  negligence,  and  that  such  negligence,  if  any, 
was  the  direct  and  proximate  cause  of  the  injuries  complained  of  by 
plaintiff  in  her  petition,  then  and  in  that  case  plaintiff  should  recover 
for  all  the  injuries,  physical  and  mental,  arising  from  such  physical 
injuries,  if  any,  complained  of  in  her  petition.''  We  can  detect  nothing 
wrong  in  this  instruction.  The  one  proposition  advanced  in  the  brief  is 
in  about  these  words, — that  if  defendant  was  guilty  of  negligence,  plain- 
tiff could  recover  damages  for  such  injuries  as  are  shown  by  the  evidence 
to  have  proximately  resulted  from  such  negligence.  To  us  there  seems; 
to  be  no  substantial  difference  whatever  betv/een  injuries  the  proximate  . 
result  of  an  act  and  injuries  of  which  the  act  is  the  proximate  cause. 

The  twelfth  assignment  cm  not  be  noticed,  as  no  proposition  of  law  is 
presented  in  connection  with  it. 

Under  the  thirteenth  this  definition  of  contributory  negligence  is 
questioned :  "Contributory  negligence,  in  its  legal  signification,  is  such 
an  act  or  omission  on  the  part  of  the  plaintiff  amounting  to  a  want  of 
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ordinary  and  proper  care  and  prudence  as,  concurring  or  co-operating 
with  some  negligent  ace  of  the  defendant,  is  the  proximate  cause  of  the 
occasion  of  the  injuries  complained  of."  It  is  contended  that  the  effect 
of  this  charge  as  worded  was  to  inform  the  jury  that  there  could  be  no 
contributory  negligence  upon  the  part  of  plaintiff  unless  there  was  con- 
current negligence  upon  the  part  of  defendant.  There  is  nothing  of 
a  substantial  nature  in  the  point.  If  no  negligence  of  defendant  ap- 
peared, plaintiff  could  not  recover  at  all.  Contributory  negligence  be- 
comes important,  in  any  case,  only  where  defendant's  negligence  is 
found  to  exist.  It  necessarily  must  concur  or  co-operate  to  produce  the 
injuries. 

The  substance  of  the  requested  charge  referred  to  in  the  seventeenth 
assignment  was  given.  The  eighteenth  and  nineteenth  assignments, 
complaining  ot  the  verdict  as  being  against  the  testimony  in  reference 
to  plaintiff^s  contributory  negligence  and  to  notice  to  defendant  of  the 
relationship  of  the  children  to  plaintiff,  are  not  sustained.  Also  the 
twentieth,  which  urges  that  the  undisputed  evidence  is  that  plaintiff 
failed  to  use  the  means  she  had  at  hand  to  discover  and  know  that  the 
children  were  safe,  and  thus  could  have  avoided  mental  suffering  on  that 
account.  The  twenty-first,  twenty-second  and  twenty-third  are  over- 
ruled. 

The  sixteenth  assignment  complains  of  the  refusal  of  the  following 
charge:  "Gentlemen  of  the  jury:  If  you  believe  from  the  evidence 
that  plaintiff,  Elvida  Anchonda,  caused  her  children  to  board  defend- 
ant's train  while  it  was  in  motion,  and  then,  before  it  stopped,  and  while 
it  was  still  in  motion,  herself  attempted  to  board  said  train,  you  will 
return  your  verdict  for  the  defendant,  unless  you  believe  that  an  ordi- 
narily prudent  person  would  have  done  so  under  like  circumstances.'' 

It  is  not  denied  that  the  issue  was  submitted  in  a  general  manner  by 
the  general  charge,  but  appellant  insists  that  it  was  entitled  to  have  it 
submitted  in  the  particular  form.  We  think  what  is  said  of  a  similar 
charge  in  Railway  Co.  v.  Rogers,  91  Texas,  58,  applies  to  this  one. 

Our  conclusions  of  fact  are  that  the  injuries  sustained  and  for  which 
the  judgment  allows  a  recovery  were  the  proximate  result  of  defendant's 
negligence;  that  defendant  had  notice  of  the  relationship  existing  be- 
tween plaintiff  and  the  children;  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  the  verdict  is  not  excessive. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


30  Bangs  v.  Sullivan. 

Francis  S.  Bangs  et  al.  v.  D.  Sullivan  et  al. 

Decided  February  25,  1903. 

1.  ^Nonsuit — ^Intervention  by  Stockholder — ^Judicial  Discretion. 

Where  suit  was  brought  by  plaintiffs  as  a  reorganization  committee  of  as 
insolvent  corporation  to  enforce  and  carry  out  an  agreement  made  on  behalf  of 
its  stockholders  with  a  mortgagee  of  the  corporation  to  prevent  a  sacrifice  of  its 
property  at  foreclosure  sale,  and  after  a  stockholder  had  obtained  leave  to  inter- 
vene, but  before  the  filing  of  his  plea  of  intervention,  plaintiffs  took  a  nonsuit^ 
it  was  in  the  discretion  of  the  court,  upon  allegations  of  fraud  and  of  collusion 
between  the  plaintiffs  and  the  defendants,  to  set  aside  the  nonsuit  and  allow 
the  plea  of  intervention  to  be  filed. 

2. — Same — ^Affirmative  Relief. , 

Where,  however,  the  intervener's  purpose  was  merely  to  protect  his  own 
interests,  and  not  those  of  all  stockholders  similarly  situated,  it  was  error  for 
the  court  to  refuse  plaintiffs  the  right  to  take  a  nonsuit  subject  to  the  inter- 
vener's right  to  prosecute  his  suit  for  affirmative  relief  against  defendants  and 
such  of  the  plaintiffs  as  his  plea  placed  in  the  attitude  of  defendants. 

8.— Same— Right  to  Take  Nonsuit — ^Majority  of  Committee. 

The  right  of  plaintiff  committee  to  take  a  nonsuit  could  not  be  denied  be- 
cause one  of  them  refused  to  join  therein  where  it  was  expressly  provided  in 
the  agreement  between  the  stockholders  and  the  committee  that  the  powers  of 
the  latter  to  institute,  prosecute,  compromise  and  dismiss  suits  might  be  exer- 
cised  by  a  majority  of  its  members  at  any  time. 

4. — Same — ^Right  to  Intervene — Action  in  Representative  Capacity. 

The  suit  by  the  committee  being  in  their  capacity  as  representatives  of  the 
stockholders  and  the  intervener's  cause  of  action  being  against  plaintiffs  in  their 
individual  capacity  and  to  obtain  a  personal  judgment  against  them  for  his  loss 
through  their  negligence  and  default,  it  was  neither  necessary  nor  proper  for 
him  to  come  into  the  case  for  the  prosecution  of  his  claim. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Shook  &  Vander  Hoeven  and  Coke  &  Coke,  for  appellants. 

J,  0,  Terrell,  J.  C.  Sullivan,  Chas.  W.  Ogden,  and  W,  H,  lApscomb, 
for  appellees. 

NEILL,  Associate  Justice. — On  April  28,  1897,  Francis  S. 
Bangs,  Geo.  H.  Southard,  D.  W.  McWilliams,  Jos.  M.  Keating,  W.  J. 
Caesar  (appellants),  and  C.  W.  Ogden,  as  a  reorganization  committee, 
brought  this  suit  against  the  Yorkshire  Investment  and  American 
Mortgage  Company  and  Alfred  Crebbin  for  specific  performance  of  a 
certain  contract  mentioned  in  our  conclusions  of  fact,  or,  in  the  alterna- 
tive, to  recover  $28,947.63  alleged  to  have  been  paid  by  plaintiffs,  as 
such  committee,  to  defendants  on  said  contract. 

On  October  4,  1897,  the  defendant  answered  by  a  number  of  special 
exceptions,  a  general  and  special  denial,  and  specially  plead  that  they 
had  ever  been  ready  and  willing  to  perform  their  part  of  the  agreement, 
and  that  their  failure  to  fully  perform  it  is  due  to  the  plaintiffs^  failure 
and  refusal  to  perform  their  part  of  the  contract. 
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On  March  20,  1901,  D.  Sullivan  &  Co.  were  granted  leave  to  inter- 
vene, but  on  April  8,  1901,  before  he  filied  his  petition,  the  plaintiffs, 
without  Sullivan's  knowledge,  took  a  nonsuit,  which  was,  on  a  motion 
of  D.  Sullivan — in  which  Ogden  joined — on  the  25th  day  of  May,  1901, 
set  aside  and  the  cause  reinstated.  On  the  same  day  all  the  plaintiffis, 
except  Ogden,  orally  moved  a  discontinuance,  which  motion  was  at  the 
instance  of  Sullivan  &  Co.  refused.  On  May  30,  1901,  all  the  plaintiffs, 
except  Ogden,  filed  a  written  motion  in  which  they  represented  they 
would  no  further  prosecute  the  suit,  and  prayed  the  court  to  enter  a 
discontinuance  on  their  behalf  against  the  defendants.  This  motion 
was  likewise  denied. 

On  June  7,  1901,  D.  Sullivan  filed  his  original  petition  of  interven- 
tion against  all  the  plaintiffs,  except  Ogden,  and  the  defendants,  in 
which  he  alleged,  as  an  original  shareholder  and  as  assignee  of  another 
stockholder,  he  was  interested  in  the  subject  matter  of  the  litiagtion  to 
the  extent  of  $5700,  which  had  been  paid  to  the  reorganization  com- 
mittee for  the  purpose  of  carrying  out  the  scheme  of  reorganization 
under  the  contract  with  defendants;  that  plaintiffs  were  trustees  of 
the  fund  paid  them  for  the  purpose  of  reorganization,  which  fund  in- 
eluded  the  $5700  paid  by  him  and  his  assignee,  and  it  was  their  duty 
to  preserve  the  same  from  misapporpriation  and  see  that  it  was  used 
for  the  purpose  for  which  it  was  provided ;  that  through  the  willful  de- 
fault and  neglect  of  plaintiffs  said  trust  fund  or  the  principal  part 
thereof  had  been  wasted,  it  having  been  by  them  paid  to  defendants 
under  the  pretense  that  the  pa3rment  was  on  account  of  the  agreement 
to  purchase  the  property  for  which  the  fund  was  created  without  plain- 
tiffs having  received  anything  of  value  therefor.  That  defendants  re- 
ceived the  money  with  full  knowledge  that  it  was  a  trust  fund  pro- 
vided for  the  purpose  of  acquiring  title  by  and  for  the  reorganized 
eompany  to  the  land — ^the  object  and  end  of  contract  and  reorganiza- 
tion scheme  between  the  parties;  but  that  defendants  had  failed  and 
refused  to  convey  the  land  to  the  reorganized  company  or  to  refund  any 
portion  of  the  trust  fund  received  by  them.  That  the  filing  of  this 
suit  by  plaintiffs  was  a  pretense,  and  that  it  was  never  at  any  time  their 
intention  to  prosecute  it,  or  in  any  manner  protect  and  enforce  the 
rights  of  the  beneficiaries  of  said  trust  fund;  that  the  discontinuance 
of  this  suit  by  them  was  entered  pursuant  to  a  wrongful  and  fraudulent 
combination  with  defendants  that  plaintiffs  would  not  further  prosecute 
it.  That  by  reason  of  the  willful  negligence  and  default  of  plaintiffs, 
and  the  wrongful  and  unlawful  combination  and  conspiracy  entered  into 
between  them  and  defendant  Crebbin,  all  of  said  trust  fund  has  been 
lost  and  wasted,  and  that  thereby  plaintiffs  and  defendants  became 
liable  to  intervener  for  the  amount  of  his  interest  in  said  trust  fund, 
with  interest,  etc.  The  intervener  prayed  that  plaintiffs  be  required  by 
order  of  the  court  to  render  an  account  of  all  of  said  trust  fund  and 
what  disposition  had  been  made  of  the  same  and  by  whom,  and  uj)on 
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final  hearing  that  intervener  have  judgment  against  plaintiffs  and 
against  .defendants  for  the  sum  of  $5<00,  with  interest,  etc. 

(Note. — The  plaintiffs  against  whom  the  petition  of  intervention  is 
directed  and  who  answer  it  are  those  only  who  are  the  appellants, — 
Ogden  being  excluded.) 

On  November  4,  1901,  all  the  plaintiffs,  except  Ogden,  without  waiv- 
ing their  rights  to  the  discontinuance  and  nonsuit  theretofore  claimed 
to  have  been  entered  and  taken  by  them,  but  expressly  insisting  upon 
them,  moved  the  court  to  strike  out  the  plea  of  intervention  upon  the 
following  grounds:  (1)  Because  at  the  date  it  was  filed  the  cause 
had  been  discontinued  by  them,  and  no  cause  was  pending  in  which  the 
petition  of  intervention  could  be  filed.  (2)  Because  if  the  effect  of 
the  order  reinstating  the  cause  was  to  bring  them  again  into  court,  the 
order  was  erroneous,  and  thev  should  not  be  deemed  in  court  so  that 
the  plea  of  intervention  should  be  filed  against  them.  (3)  Because 
the  cause  of  action,  if  any,  set  out  in  the  plea  of  intervention,  did  not 
show  that  intervenor  was  interested  in  the  subject  matter  of  the  suit, 
and  showed  no  cause  of  action  against  them  which  could  be  made 
the  subject  of  intervention.  And  (4)  because  plaintiffs  had  sued  in 
their  representative  capacity  as  the  reorganization  committee,  and  were 
not  in  court  in  their  individual  capacity,  whereas  the  plea  in  interven- 
tion was  filed  against  them  as  individuals.  They  prayed  that  the  inter- 
vention be  dismissed,  and  the  cause  stricken  from  the  docket,  as  it  had 
theretofore  been  dismissed  and  discontinued  by  them. 

On  the  same  day  plaintiffs  filed  special  exceptions,  which  are  sub- 
stantiallv  the  same  as  are  embodied  in  their  motion  to  strike  out  the 
intervener's  plea  of  intervention.  Then  they  answered  the  plea  of 
intervention  (1)  by  a  general  denial,  (2)  by  plea  of  statute  of  limita- 
tion of  two  years,  and  (3)  by  the  four  years  statute  of  limitations. 
On  the  same  day  said  motion  and  the  general  and  special  exceptions 
were  heard  and  overruled  by  the  court,  to  which  rulings  appellants  ex- 
cepted. At  the  same  time  were  heard  defendants'  general  and  special 
exceptions  to  plaintiffs'  petition,  and  the  court  overruled  the  general 
exceptions,  but  sustained  special  exceptions  as  to  the  prayer  for  specific 
performance,  but  overruled  them  as  to  that  part  of  the  petition  which 
seeks  to  recover  back  the  purchase  money  paid  in  damages. 

On  January  14,  1902,  the  defendants  amended  their  original  answer, 
and  on  the  same  day  filed  their  original  answer  to  Sullivan*s  plea  of 
intervention.  They  afterwards,  on  May  19,  1902,  filed  their  second 
amended  answer  to  plaintiffs'  petition.  Thereafter  on  the  same  day 
defendants  presented  to  the  trial  court  general  and  special  exceptions 
contained  in  the  second  amended  original  answer  to  plaintiffs'  petition, 
and  also  their  general  and  special  exceptions  contained  in  the  answer 
to  the  petition  of  intervention  of  D.  Sullivan,  all  of  which  exceptions 
being  heard  by  the  court  were  overruled. 

Thereafter  on  the  same  d*>v  the  ceuse  was  called  for  trial.  Where- 
upon  the  plaintiffs,  except  Ogden,  declined  to  make  any  announcement^ 
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but  claimed  that  they  had  theretofore  discontinued  their  suit,  and 
further  declined  to  read  plaintiffs'  original  petition  to  the  jury.  Where- 
upon Chas.  W.  Ogden,  for  himself  and  in  behalf  of  intervener  D.  Sulli- 
van, prayed  and  obtained  leave  from  the  court  to  read  said  petition  to 
the  jury,  and  to  proceed  with  plaintiffs*  case,  and  that  of  the  inter- 
vener; to  which  the  five  plaintiffs,  who  are  appellants,  objected  upon 
the  following  grounds:  (1)  Because  the  suit  had  been  dismissed  be- 
fore the  filing  of  any  intervention  on  the  part  of  the  intervener,  and 
they  had  declined  to  further  prosecute  it;  (2)  because  they  had  the 
right  to  control  the  litigation  on  the  part  of  plaintiffs,  and  that  plain- 
tiff Ogden  could  not  compel  them  to  prosecute  the  suit  after  they  had 
elected  to  abandon  it;  and  (3)  because  Ogden  could  not  alone  prosecute 
said  suit.  The  defendants  joined  said  plaintiffs  in  these  objections, 
which  were  overruled  by  the  court,  and  plaintiff  Ogden  and  intervener 
Sullivan  were  permitted  to  read  the  original  petition  of  plaintiffs  to  the 
jury,  and  to  introduce  evidence  thereunder,  to  which  action  of  the  court 
said  plaintiffs  excepted. 

On  May  22,  1902,  the  trial  of  the  case  resulted  in  a  verdict  in  favor 
of  the  defendants  mortgage  company  and  Crebbin  against  all  parties, 
and  in  favor  of  D.  Sullivan  against  appellants  for  the  sum  of  $5728, 
with  interest  thereon  at  6  per  cent  per  annum,  from  September  20, 
1895.  On  which  verdict  judgment  was  rendered  that  plaintiffs,  in- 
cluding Ogden  and  intervener  Sullivan,  take  nothing  by  their  suit 
against  defendants  mortgage  company  and  Crebbin ;  and  that  intervener 
D.  Sullivan  have  and  recover  of  appellants  the  sum  of  $8019,  with  in- 
terest thereon  from  date  of  judgment  at  the  rate  of  6  per  cent  per 
annum;  then  follow  instructions  as  to  costs  and  execution.  Prom  this 
judgment  the  plaintiffs,  Francis  S.  Bangs,  George  H.  Southard,  D.  W. 
McWilliams,  Jos.  M.  Keating  and  W.  J.  Caesar,  have  appealed. 

Conclusions  of  Fact. — Prior  to  August  31,  1895,  the  Alamo  Heights 
Land  and  Improvement  Company,  a  domestic  corporation,  owned  a 
considerable  body  of  land  near  San  Antonio,  Texas,  incumbered  hy 
three  mortgages,  held  by  the  Yorkshire  Investment  and  American 
Mortgage  Company,  aggregating  something  over  $63,000.  Prior  to  the 
fall  of  1895,  the  Alamo  Company  being  insolvent  and  the  mortgages  in 
default,  certain  of  its  stockholders,  believing  the  land  worth  much  more 
than  the  mortgage  debts,  requested  plaintiffs  to  furnish  a  plan  for  re- 
organizing said  company  for  the  purpose  of  protecting  its  stockholders 
against  the  loss  of  said  property  at  foreclosure  sale  under  the  mort* 
gages.  Accordingly  plaintiffs,  as  a  reorganization  committee,  under- 
took to  reorganize  the  company  for  that  purpose.  To  this  end  a  written 
contract  was  entered  into  between  plaintiffs,  as  a  reorganization  com- 
mittee, such  of  the  stockholders  of  the  Alamo  Company  as  should  come 
into  the  reorganization,  and  the  Franklin  Trust  Company,  which  fixed' 
the  rights,  duties  and  liabilities  of  the  respective  parties,  giving  plain- 
tiffs, as  the  reorganization  committee,  full  power   and   authority,  as 
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agents  of  the  stockholders  coming  in  under  the  agreement,  to  do  any 
jand  every  thing  requested  or  necessary  to  carry  out  and  effect  the 
purpose  and  object  of  the  reorganization  scheme.  And  it  was  expressly 
agreed  that  the  power  conferred  upon  the  committee  might  at  any  time 
be  exercised  by  a  majority  of  its  members,  the  committee  agreeing  to 
use  its  best  efforts  to  carry  into  effect  the  plan  of  reorganization;  but  it 
is  expressly  stipulated  that  no  member  of  the  committee  shall  be  liable 
in  any  respect  except  for  his  own  willful  misconduct  and  default. 

The  reorganization  committee  in  pursuance  of  the  plan  entered  into 
negotiations  and  effected  a  contract  with  the  mortgage  company  whereby 
it  was  agreed  that  the  company  should  foreclose  its  several  mortgages  on 
the  property,  and  at  the  foreclosure  sale  that  either  the  company  or 
its  agent,  Alfred  Crebbin,  should  purchase,  it  and  convey  it  to  the  new 
company  to  bo  created  by  the  reorganization  committee,  upon  such 
company^s  paying  the  full  mortgage  debt  and  cost  of  foreclosure;  the 
purchase  money  in  excess  of  $45,000  to  be  paid  in  cash,  and  for  the 
$45,000  the  mortgage  company  should  accept  the  bend,  to  run  for  five 
years,  of  the  new  company,  secured  by  a  proper  mortgage  on  said  prop- 
erty. In  accordance  with  the  agreem?nt  the  property  was  sold  under 
the  mortgages  and  bought  in  by  the  defendant  Crebbin  on  September 
3,  1895,  for  himself,  subject  to  the  agreement  between  plaintiffs  and 
the  mortgage  company,  plaintiffs,  as  such  reorganization  committee, 
paying  the  costs  of  the  foreclosure.  And  afterwards,  on  September  20, 
1895,  they  paid  the  mortgage  company  $18,070.67,  that  being  the  full 
amount  of  tho  indebtedness  due  the  company  above  $45,000.  D.uring 
the  year  1896  the  committee,  relying  upon  its  contract  with  defendants, 
paid  the  mortgage  company  the  following  amounts:  On  March  15th, 
$1806.50,  being  interest  on  the  $45,000  for  which  the  mortgage  bond  of 
the  new  company  was  to  be  given,  at  the  rate  agreed  ilpon,  from  date 
of  sale  to  March  1,  1896;  on  Ayril  6th,  $1460.90  for  accumulated  taxes 
on  said  property;  on  September  23d,  $1803.50,  interest  on  said  $45,000 
from  March  1  to  September  1,  1896 ;  on  December  18,  $596,  taxes  on 
said  property  for  the  year  1896,  and  also  $100  to  defendants*  attorney 
for  certain  legal  services  performed  by  him  in  connection  with  the  title 
to  a  part  of  said  property.  And  on  January  27,  1897,  $110  insurance 
on  a  hotel  situated  on  the  property.  AVTiich  payments  aggregate  $23,- 
947.63.  Of  '.his  money  $5700  was  paid  the  reorganization  committee  by 
the  intervener,  Sullivan,  and  Chas.  W.  Ogden  as  original  stockholders 
in  the  Alamo  Heights  Land  and  Improvement  Company  for  the  pur- 
pose of  carrying  out  the  reorganization  scheme  under  the  agreement 
and  contract  referred  to.  Ogden  afterwards,  for  value,  assigned  his 
interest  in  the  fund  and  the  rights  growing  out  of  the  contract  under 
which  it  was  paid,  to  the  intervener. 

The  reorganization  committee  caused  to  be  incorporated  the  new 
company  contemplated  by  the  reorganization  scheme,  but  the  property 
was  never  conveyed  to  it,  nor  were  the  mortgage  and  bond  of  such  com- 
pany ever  executed  for  the  $45,000  of  the  purchase  money. 
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Plaintiffs  and  Alfred  Crebbin  had  not  discussed  or  agreed  upon  the 
trustee  who  should  be  named  in  the  mortgage  or  deed  of  trust  wliich  was 
to  be  given  to  secure  the  $45,000  purchase  money,  nor  had  all  the  terms 
and  provisions  to  be  incorporated  in  the  instrument  been  reached  prior 
to  the  20th  of  September,  1895,  when  the  cash  payment  was  made  by 
plaintiffs  to  Crebbin.  Subsequent  to  that  date  these  matters  were  taken 
up  and  discussed  by  plaintiffs  and  Crebbin,  but  they  did  not  fully  agree 
upon  them.  And  therefore  the  conveyance  of  the  property  was  never 
executed  by  Crebbin  to  either  tlie  new  mortgage  company  or  plaintiffs. 

As  between  the  intervener  and  defendants  we  find  that  it  was  not  the 
fault  of  Crebbin  that  an  agreement  upon  all  matters  material  to  the 
conveyance  of  the  property  was  not  reached,  but  that  the  failure  to  agree 
upon  the  material  matters  touching  such  conveyance,  and  the  mortgage 
contemplated  to  secure  the  payment  of  the  purchase  money,  was  due  to 
the  fault  of  the  reorganization  committee.  But  as  to  whether  this  fault 
can  be  attributed  to  each  member  of  the  committee,  and  if  so,  is  such  as 
to  amount  to  willful  misconduct  on  his  part,  we  do  not,  in  view  of  the 
conclusions  of  law  reached  by  us,  deem  it  necessary  or  proper  for  us  to 
find. 

Conclusions  of  Imw, — The  first,  second  and  third  assignments  are 
directed  to  the  action  of  the  court  in  setting  aside  the  order  of  non- 
suit and  in  refusing  to  allow  the  appellants  to  discontinue  their  action. 
If  the  suit  had  been  brought  by  appellants  alone  in  their  individual 
capacity  upon  a  demand  in  which  they  only  were  personally  interested, 
it  would  seem  that  they,  or  any  of  them,  could  at  any  time,  during  the 
pendency  of  the  suit  before«the  jury  retired,  take  a  nonsuit;  though 
they  could  not  thereby  prejudice  the  right  of  the  adverse  parties,  or 
either  of  them,  to  be  heard  on  their  claim  for  affirmative  rel  ef,  if  any 
were  interposed.  Rev.  Stats.,  art.  1301.  But  this  suit  was  not  in- 
stituted nor  prosecuted  by  appellants  in  such  capacity  for  such  purpose. 
It  was  brought  by  them  as  a  committee  of  reorganization  for  such  of 
the  stockholders  of  the  old  coi*poration  as  had  entered  into  and  com- 
plied with  the  agreement  and  scheme  for  reorganizing  and  preventing 
a  sacrifice  of  the  property  at  foreclosure  sale  by  having  it  bought  in  and 
conveved  to  a  new  companv.  Plaintiffs^  relation  to  such  stockholders 
was  fiduciary,  and,  as  is  apparent  from  the  face  of  their  petition,  it  was 
in  discharge  of  the  duty  arising  from  such  relation  the  suit  was  brought. 
Having  voluntarily  assumed  such  relation,  plaintiffs,  as  a  committee  of 
such  stockholders,  were  legally  as  well  as  equitably  bound  to  faithfully 
discharge  such  duty  for  the  promotion  of  the  ends  of  and  objects  of 
the  committees^  appointment.  Marry  v.  Beard,  102  N.  Y.,  505 ;  Gould 
V.  Siney,  9  N.  Y.  Supp.,  822. 

Prom  this  it  follows  that  if  the  matters  alleged  against  the  defend- 
ants in  plaintiffs'  petition-  were  true,  it  was  their  bounden  duty  as 
trustees  and  agents  of  such  stockholders  to  prosecute  this  suit  in  good 
faith  to  final  judgment,  to  the  end  that  specific  performance  of  the  con- 
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tract  they  had  made  in  behalf  of  and  in  the  interest  of  the  stockholders 
might  be  enforced,  or  in  the  event  such  relief  could  not  be  obtained, 
that  they  might  obtain  in  behalf  of  the  beneficiaries  such  other  relief 
as  they  were  entitled  to.  If  then,  plaintiffs  were  not  in  the  bona  fide 
discharge  of  this  dut}',  and  did  not  intend  to  perform  it,  but  were,  as  is 
alleged  in  the  intervener's  motion  to  set  aside  the  nonsuit,  in  collusion- 
with  the  defendants  for  the  fraudulent  purpose  of  defrauding  their 
cestui  que  trusts  of  their  rights  in  the  subject  matter  of  the  litigation, 
and  in  pursuance  of  such  fraudulent  purpose  entered  a  discontinuance 
of  the  action,  we  think  that  it  would  be  within  the  discretion  of  a  court 
of  equity,  at  the  instance  of  a  stockholder  who  had  obtained  leave  to 
intervene,  upon  motion  showing  his  interest  in  the  subject  matter  and 
such  fraudulent  collusion  and  its  purpose,  to  set  aside  the  nonsuit  and 
allow  him  to  intervene  in  order  to  protect  his  own  interest.  And  other 
stockholders  alike  interested  might,  with  leave  of  the  court,  have  joined 
him.  We  have  reached  this  conclusion  from  the  analogy  of  the  plain- 
tiffs as  a  reorganization  committee  to  a  board  of  directors  of  a  corpora- 
tion, for  plaintiffs,  as  such  committee,  were  practically  the  directors  of 
the  new  company  organized  by  them  for  carrying  over  the  property. 
When  a  corporation  will  not  prosecute  a  suit  in  its  corporate  capacity 
to  vindicate  a  wrong  done  it,  a  court  of  equity  may  permit  a  stockholder 
to  intervene  for  the  purpose  of  protecting  his  own  interest,  Bate^s' 
Fed.  Eq.  Proced.,  sec.  632. 

In  this  case,  as  is  shown  by  his  petition,  the  purpose  of  the  inter- 
vener was  to  protect  his  interest  alone,  and  not  as  well  that  of  those 
similarly  situated  and  alike  interested.  In  view  of  this,  the  interven- 
tion did  not  deprive  the  plaintiffs  of  the  right  to  take  a  nonsuit  sub- 
ject only  to  the  right  of  intervener  to  be  heard  on  his  claim  for  afl&rm- 
ative  relief  without  being  prejudiced  by  plaintiffs'  exercise  of  such  right. 
Nor  did  the  fact  that  Ogden,  as  one  of  the  plaintiffs,  refused  to  join 
them  in  taking  the  nonsuit,  but  resisted  them  in  their  efforts  to  do  so, 
deprive  them  of  this  right,  subject  to  such  limitation;  for  the  agree- 
ment between  the  stockholders  and  the  reorganization  committee  ex- 
pressly provided  that  the  power  conferred  upon  the  latter,  which  in- 
cluded the  authority  at  their  discretion  to  institute,  prosecute,  compro- 
mise and  dismiss  suits,  might  at  any  time  be  exercised  by  a  majority  of 
its  members.  The  stockholders  did  not  by  the  agreement,  or  in  an^ 
other  manner,  clothe  Ogden  with  the  authority,  upon  any  contingency, 
to  prosecute  the  suit  alone  in  their  behalf.  He  had  parted  with  his 
interest  in  the  subject  matter  of  the  litigation;  and  when  he  refused 
to  abide  the  action  of  the  majority,  he  had  no  right  to  interfere  with 
the  conduct  of  the  suit,  save  as  an  attornev  for  the  intervener  for  the 
purpose  of  protecting  his  interst  in  the  matter  in  controversy — ^a  part 
of  which  he  had  transferred  to  him.  Even  had  the  plaintiffs  failed  to 
appear,  the  proper  practice  would  have  been  for  the  court  to  have  dis- 
missed the  original  suit  for  want  of  prosecution.  But  having  ap- 
peared, they  had  the  right  to  dismiss  their  suit,  over  the  protest  of  the 
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intervener,  leaving  the  petition  of  intervention  pending  as  against  the 
l)arties,  defendants  as  well  as  plaintiffs,  from  whom  the  intervener 
sought  jiflSrmative  relief.  Harris  v.  Schlinke,  95  Texas,  88,  65  S.  W. 
Rep.,  172.  The  action  of  the  court  in  refusing  to  permit  them  to  take 
a  nonsuit,  subject  to  the  right  of  intervener  to  be  heard  on  his  peti- 
tion, placed  them  in  a  more  unfavorable  attitude  than  they  would  have 
been  had  they  failed  to  appear  at  all.  This  is  demonstrated  by  the  case 
being  tried  as  betweea  them  and  defendants,  over  the  former^s  protest, 
without  their  participation,  and  a  final  judgment  entered  against  them 
in  favor  of  the  defendants,  which,  if  allowed  to  stand,  forever  concludes 
plaintiffs  as  well  as  those  whose  rights  and  interests  they  represent,  from 
obtJiiuing  any  relief  against  the  defendants,  however  meritorious  their 
cause  of  action  may  have  been.  For  the  intervener  to  recover  against 
the  plaintiffs  it  was  necessary  for  him  to  fail  in  his  action  against 
the  defendants;  and  to  do  this,  it  was  essential  to  show  that  plaintiffs 
had  no  cause  of  action  against  either  of  them.  For  had  plaintiffs  re- 
covered against  defendants,  intervener's  action  against  them,  as  well  as 
against  plaintiffs,  must  necessarily  have  fallen  to  the  ground.  Thus 
it  is  shown  that  it  was  to  the  common  interest  of  the  intervener 
and  defendants  to  show  that  the  latter  were  not  at  fault,  but  that  the 
blame  for  the  failure  of  the  reorganization  scheme  lay  alone  at  the  door 
of  plaintiffs.  This  may  have  been  easily  shown  while  plaintiffs  were 
standing  on  their  right  to  dismiss  their  action,  and  in  doing  so  were  not, 
and  could  not  be,  participants  in  the  trial. 

Our  conclusion  that  the  court  erred  in  refusing  to  permit  the  plaintiffs 
to  take  a  nonsuit,  subject  to  the  right  of  the  intervener  to  prosecute  his 
suit  for  affirmative  relief,  necessarily  requires  a  reversal  of  the  judg- 
ment against  them  in  favor  of  the  defendants ;  and  might,  if  the  inter- 
vener had  such  cause  of  action  against  appellants  as  could  be  prosecuted 
by  intervention  in  this  case,  also  require  a  reversal  of  the  judgment  in 
favor  of  the  intervener. 

This  brings  us  to  the  question  raised  by  the  fifth  and  sixth  assign- 
ment of  error :  Does  the  petition  of  the  intervener  disclose  such  an  in- 
terest in  the  subject  matter  of  the  suit  as  constitutes  a  cause  of  action 
that  can  be  set  up  and  prosecuted  by  intervention?  This  question  does 
not  involve  the  matters  alleged  by  intervener  against  the  defendants,  or 
either  of  them;  but  is  directed  solely  to  the  cause  of  action  alleged 
against  appellants. 

To  confer  upon  a  party  the  right  to  intervene  in  a  pending  suit,  he 
must  have  such  an  interest  in  the  subject  matter  of  litigation  as  makes 
it  necessary  or  proper  for  him  to  come  in  to  the  case  for  the  protection 
of  such  right.  Stansell  v.  Fleming,  81  Texas,  295.  In  other  words, 
his  interest  in  the  subject  matter  involved  must  be  such  that,  had  the 
original  action  never  been  commenced,  and  the  intervener  had  brought 
the  suit  in  his  own  name  as  plaintiff,  he  would  have  the  right  to  recover 
to  the  extent,  at  least,  of  a  part  of  the  relief  sought;  or  had  the  action 
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been  first  brought  against  him,  as  a  defendant,  he  would  be  able  to 
defeat  a  recovery,  in  part  at  least.     Pool  v.  Sanford,  52  Texas,  621. 

The  original  suit  was  brought  by  plaintiffs — not  as  individuals,  but  in 
their  representative  capacity  as  a  reorganization  committee — ^to  enforce 
specific  performance  on  the  part  of  the  defendants  of  a  contract  be- 
tween them  and  such  committee  for  the  conveyance  of  land  described  in 
the  original  petition,  or,  in  event  such  relief  could  not  b?  obtained,  to 
recover  the  money  paid  and  expended  by  the  committee  in  carrying  out 
such  agreement.  The  relief  sought  was  not  for  them  as  individuals, 
but  as  a  committee  representing  others,  who  are  to  receive  the  benefit 
of  such  judgment.  Otherwise  than  as  such  committee,  the  plaintiffs  did 
not  come  into  court  with  their  suit.  As  individuals,  thev  had*  no 
standing  and  could  obtain  nothing  there  for  themselves.  Their  stand- 
ing as  a  committee  before  the  court  could  not  be  so  changed  by  it  as  to 
convert  ilem  into  individuals  for  the  purpose,  of  allowing  a  p^rty  to 
intervene,  set  up  a  cause  of  action  against  them  as  such,  and  obtain  a 
personal  judgment  against  each  of  them. 

The  intervener's  cause  of  action  was  against  appellants — ^not  in  their 
capacity  as  a  committee,  but,  as  is  shown  from  our  statement  of  the 
case,  brought  against  them  as  individuals  to  recover  an  interest  of 
$5700  in  a  trust  fund  alleged  to  have  been  lost  by  the  willful  neglect 
and  default  of  each.  And  it  is  a  personal  judgment  against  each  that 
was  recovered. 

The  loss  of  a  trust  fund,  in  which  intervener  had  an  interest,  by 
the  willful  negligence  and  default  of  appellants,  by  whom  it  was  re- 
ceived as  a  committee  for  the  purpose  of  carrying  out  the  reorganiza- 
tion agreement,  while  it  may  furnish  a  cause  of  action  in  favor  of  in- 
tervener against  each  member  of  the  committee  guilty  of  such  w  Uful 
neglect,  is  not  the  subject  matter  of  the  suit  brought  by  the  plaintiffe 
against  the  defendants.  It  is  an  independ?nt  cause  of  action,  involving 
subject  matter  distinct  and  entirely  foreign  to  that  involved  in  the 
original  suit,  upon  which  the  intervener  could  have  brought  and  pros- 
ecuted an  original  suit  to  judgment  without  regard  to  the  result  or 
disposition  of  the  suit  between  plaintiffs  and  defendants.  It  wae 
neither  necessary  nor  proper  for  him  to  come  into  this  case  for  the 
prosecution  of  any  right  or  interest  which  his  petition  discloses  that  he 
had  against  the  appellants. 

We  are  therefore  of  the  opinion  that  the  petition  of  intervention,  as 
against  appellants,  should  have  been  dismissed  ui-on  their  motion,  and 
that,  as  to  th^m,  the  court  erred  in  not  sustaining  the  exceptions  to  it. 

These  conclusions  render  it  unnecessary  for  us  to  discuss  or  p-^ss  upon 
the  remaining  assignments  of  error,  and  require  us  to  reverse  the  judg- 
ment of  the  court  below  between  all  the  p^irties  except  as  between  the 
intervener  Sullivan  find  the  defendpnts,  and  to  here  render  such  judg- 
ment as  the  District  Court  should  have  rendered.  Accord  in  ?lv  the 
judgment  in  favor  of  r^pfpndnnts,  Yorkshire  Investment  pnd  American 
Mortgage  Company  and  Alfred  Crebbin  against  the  plaintiffs,  and  that 
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in  favor  of  intervener,  Sullivan,  against  appellants,  will  be  set  aside, 
and  judgment  here  rendered  dismissing  plaintiffs^  action  and  the  in- 
tervener's petition  of  intervention,  in  so  far  as  it  aflEects  appellants, 
without  prejudice  to  his  right  to  bring  and  prosecute  his  cause  of  action^ 
if  any  he  has  against  them,  in  any  court  having  jurisdiction  of  the 
subject  matter  and  of  their  persons.  The  judgment  in  favor  of  the 
defendants  against  the  intervener,  as  it  is  not  complained  of  by  any 
party,  will  be  affirmed. 

All  costs  of  suit  incurred  in  the  court  below  up  to  and  including 
April  8,  1901,  will  be  taxed  against  the  plaintiffs,  and  all  costs  incurred 
since  that  date  in  the  District  Court  as  well  as  on  this  appeal  will  be 
assessed  against  the  intervener,  D.  Sullivan. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Max  Maas  et  al.  v.  Tacquard's  Executors. 

Decided  June  10,  1903. 

Vendor's  Lien— Release — ^Waiver  of  Priority— Intention. 

Where  a  vendor's  lien  was  superior  to  all  other  liens  on  the  property,  and 
the  vendor  executed  to  the  vendee  a  release  of  the  lien  in  which  he  acknowl- 
edged payment  of  the  lien  notes,  but  it  was  shown  that  the  instrument  was 
intend^  to  operate  only  as  a  release  of  the  original  vendee  from  liability,  and 
that  notes  were  taken  from  one  to  whom  he  had  conveyed  the  property,  with 
lien  given  on  the  property  to  secure  them,  the  priority  of  the  lien  was  not  lost 
or  waived,  as  the  intent  of  the  parties  wiU  control. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  W.  H.  Stewart. 

Love  joy  &  Malevinsky,  for  appellants. 

William  T,  Avsiin,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  Adolph  A. 
Tacquard,  as  executor,  and  Faust ineTacquard,  Emma  Reitmeyer  and 
her  husband,  W.  F.  Reitmeyer,  as  executrices  of  the  will  of  Jacques 
Tacquard,  deceased,  against  William  Skimn,  James  Sherwood,  Edward 
Sherwood,  Sarah  Sherwood,  Mary  Smith  and  her  husband,  Milton  Y. 
Smith,  Max  Maas  as  trustee  and  independent  executor  of  the  will  of 
Sam  Maas,  deceased,  and  Nathan  Redlich,  independent  executor  of  the 
same  estate,  to  recover  of  the  said  Skirvin  the  sum  of  $5037.50,  as  evi- 
denced by  two  promissory  jiotes  for  $393.75  each,  payable  to  Jacques 
Tacquard,  said  notes  having  been  given  for  the  purchase  mouey  of  175 
acres  of  land,  part  of  the  Lemuel  Crawford  survey  No.  39  in  Galveston 
County;  four  promissory  notes,  one  for  $500  and  three  for  $1000  each, 
executed  by  Skirvin  to  M.  S.  Waller,  which  were  for  part  of  the  pur- 
chase money  on  the  northwest  block  of  outlot  No.  82  in  the  city  of  Gal- 
veston, and  which  notes  were  transferred  by  Waller  to  appellees,  and  also 
a  note  for  $750  executed  by  Skirvin  to  Jacques  Tacquard ;  and  to  fore- 
close the  liens  set  forth  as  to  all  the  parties.  The  executors  of  the 
estate  of  Sam  Maas  claimed  a  first  lien  on  lot  82,  above  described,  for 
purchase  money,  and  they  asked  for  judgment  against  Skirvin  for  the 
sum  of  $2000,  and  for  foreclosure  of  their  vendor's  lien  on  said  lot. 
The  court  tried  the  case  without  a  jury,  and  rendered  judgment  against 
Skirvin  for  the  respective  debts  of  the  two  estates,  and  decreed  liens 
on  the  property  described  in  favor  of  appellees,  and  that  theii;  lien  on 
lot  82  was  superior  to  that  of  the  estate  of  Sam  l^faas. 

It  was  admitted  that  Skirvin  owed  appellees  the  sums  alleged  in  their 
petition,  and  that  the  debts  were  secured  by  liens  as  therein  stated.  On 
March  7,  1890,  Sam  Maas,  now  deceased,  sold  to  J.  C.  League  the  north- 
west one-quarter  of  outlot  No.  82,  and  in  the  deed  conveying  the  prop- 
erty to  League  reserved  a  vendor^s  lien  to  secure  two  notes  for  $1000 
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each,  given  for  the  purchase  money  of  the  lot,  and  also  at  the  same  time 
took  a  trust  deed  on  tbe  land  to  secure  the  purchase  money.  League 
sold  the  land  to  William  Skirvin,  0.  W.  Shepherd  and  J.  H.  Mayers 
for  $1666.66  cash,  a  note  for  $1333.34,  and  the  assumption  by  them  of 
the  $2000  payable  to  Sam  Maas.  *  A  vendor's  lien  was  reserved  in  the 
deed  as  well  as  in  a  trust  deed  contemporaneously  executed.  The 
$1333.34  note  was  assigned  by  League  to  a  loan  and  trust  company,  and 
default  being  made  in  its  payment,  the  land  was  sold  under  the  trust 
deed  to  M.  S.  Waller,  trustee's  deed  reciting  that  Waller  had  paid  $1200 
•  in  cash  and  had  assumed  the  payment  of  the  $2000  to  Sam  Maas  due  on 
the  original  purchase  money.  Waller  afterwards  sold  the  property  to 
William  Skirvin,  the  consideration  being  that  Skirvin  assumed  the 
payment  of  the  $2000  due  Sam  Maas,  and  Skirvin's  notes  to  Waller  for 
$4500.  The  vendor's  lien  was  retained  to  secure  the  purchase  money  as 
evidenced  by  the  notes.  Waller  transferred  the  notes  for  $4500  to 
Jacques  Tacquard.  The  deed  from  Waller  to  Skirvin  was  dated  Jan- 
uary 18,  1892,  and  it  was  recorded  March  23,  1892.  On  March  6,  1892, 
the  following  instrument  in  writing  was  executed  and  acknowledged  by 
Sam  Maas  and  filed  for  record : 

*'The  State  of  Texas,  County  of  Galveston.  Whereas  on  the  7th  day 
of  March,  1890,  J.  C.  League  of  Galveston  County,  Texas,  did  execute, 
acknowledge,  and  deliver  to  Max  Maas,  of  Galveston  County,  Texas,  a 
certain  deed  of  trust,  and  the  following  described  real  estate,  situate, 
lying  and  being  in  the  county  of  Galveston  in  said  Stat^  of  Texas, 
to  wit :  That  certain  plot  or  parcel  of  ground  known  and  described  on 
the  map  of  the  city  of  Galveston  by  the  Galveston  City  Company,  as  the 
northwest  block  of  outlot  eighty-two  in  the  city  and  county  of  Galveston, 
State  of  Texas,  to  secure  the  prompt  payment  of  his  two  certain  promis- 
sory notes  executed  by  the  said. J.  C.  League  and  payable  to  the  order 
of  Sam  Maas  as  follows :  One  note  for  one  thousand  dollars,  due  March 
7,  1891,  one  note  for  one  thousand  dollars,  due  March  7,  1892,  and 
bearing  interest  from  date  at  the  rate  of  eight  per  cent  per  annum ;  and 
whereas  said  notes  with  accrued  interest  thereon  have  been  fully  paid, 
and  at  the  time  of  such  payment  said  notes  were  the  property  of  Sam 
Maas.  Now,  therefore,  know  all  men  by  these  presents,  that  I,  Sam 
Maas,  of  Galveston  County,  Texas,  in  consideration  of  the  premises,  and 
.of  the  full  and  final  payment  of  said  notes,  the  receipt  of  which  is 
hereby  acknowledged,  have  this  day  and  do  by  these  presents  remise, 
:  release,  and  quitclaim  unto  .the  said  J.  C.  League,  his  heirs  and  assigns, 
the  lien  heretofore  existing  on  said  premises  by  virtue  of  said  deed  of 
trust,  and  do  hereby  declare  the  same  fully  released  and  satisfied.  Wit- 
ness my  hand,  this  6th  day  of  March,  1895.     Sam  Maas. 

On  March  7,  1892,  William  Skirvin  executed  his  promissory  note  to 
Sam  Maas  for  the  $2000  still  unpaid,  and  to  secure  the  payment  of  the 
same  executed  a  deed  of  trust  on  outlot  82,  described  in  release  above 
copied.  The  $2000  evidenced  by  the  last  note  was  the  original  purchase 
money  due  on  the  lot.    Sam  Maas,  William  Skirvin  and  W.  J.  B.  Moore 
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swore  that  the  release  was  executed  and  new  note  taken  merely  to  relieve 
League  from  liability,  and  that  it  was  not  intended  to  release  the 
vendor^s  lien  and  to^  take  new  security  for  the  debt,  the  change  being 
made  merely  because  League  insisted  that  the  original  lien  should  be 
foreclosed.    That  testimony  was  not  contradicted. 

The  only  question  at  issue  is,  did  the  lien  held  by  Sam  Maas  on  the 
land  lose  its  priority  by  reason  of  the  release  of  the  lien,  the  cancellation 
of  the  old  debt,  and  the  taking  of  a  new  note  for  the  same  debt  and  a 
lien  on  the  same  property? 

The  debt  of  $2CC0  c!ue  Sam  Maas  was  for  the  purchase  money  of  his 
land;  it  had  never  been  paid,  and  up  to  the  time  that  the  release  was 
executed  was  superior  to  all  other  liens  on  the  land,  and  unless  the 
release  above  copied  destroyed  its  priority,  it  still  holds  precedence  over 
all  other  liens.  At  the  time  that  Tacquard  bought  the  notes  given  by 
Skirvin  to  Waller  he  was  affected  with  notice  that  Maas  had  a  lien 
paramount  to  his  own  for  $2000  on  the  land. 

It  was  not  shown  when  the  notes  were  assigned  to  Tacquard,  and  the 
presumption  would  obtain  that  it  was  on  day  of  date  of  notes,  and  con- 
sequently long  prior  to  the  lime  when  the  release  was  given  by  Maas, 
and  the  release,  therefore,  did  not  influence  him  in  his  actions.  He 
knew  he  had  only  a  second  lien  on  the  land.  No  question  can  arise 
therefore  as  to  his  rights  and  equities  as  an  innocent  purchaser. 

There  can  be  no  doubt  that,  if  nothing  had  been  done  but  the  taking 
of  a  new  note  and  mortgage  on  the  same  land,  the  lien  would  still  Tiave 
been  superior  to  all  other  liens.  Bank  v.  Taylor,  91  Texas,  78.  But  in 
this  case  an  instrument  in  writing  has  been  executed  reciting  that  the 
purchase  money  notes  have  been  paid  and  the  lien  declared  fully  re- 
leased and  satisfied.  That  instrument,  however,  was  intended  and 
operated  only  as  an  extinguishment  of  the  particular  attributes  of  a 
vendor^s  lien,  in  orc'er  that  League  might  be  released  from  farther  lia- 
bility. All  the  parties  to  the  instrument  swear  that  it  was  intended  for 
that  purpose  alone,  and  that  it  was  not  intended  to  release  Skirvin  in 
any  manner  so  as  to  affect  the  security  for  the  debt  due  by  him.  The 
fact  that  notes  were  immediately  taken  for  the  same  debt  from  Skirvin, 
with  a  lien  on  the  same  land  for  security,  substantiates  the  statements 
of  the  witnesses.  No  other  security  was  taken,  the  only  purpose  of  the 
release  being  to  release  Tengue  of  liability  and  continue  the  same  debt 
with  the  same  security  as  to  Skirvin.  There  could  be  no  other  reason 
assigned  for  the  release,  rnd  it  will  not  be  presumed  that  Maas,  without 
consideration  and  with  no  conceivable  purpose  in  view,  deliberately 
destroyed  the  priority  of  his  lien  and  gave  some  one  else  a  priority,  that 
he  knew  had  a  li"n  second  to  his.  It  is  true  that  it  is  recited  in  the 
release  that  tl  e  notes  were  paid,  but  they  were  not,  and  it  is  not  so  con- 
tended by  appellees.  The  debt  still  exists,  and  the  mere  change  in  its 
form  with  a  release  of  League  from  liability  did  not  rob  the  lien  of  its 
priority  and  give  precec^ence  to  the  debt  held  by  Tacquard. 

The  intent  of  the  parties  at  the  time  the  release  was  given  must  abso- 
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lutely  control,  and  as  the  nncontroverted  evidence  shows  that  there  was 
no  intention  to  waive  the  lien,  it  must  be  held  that  it  was  not  waived. 
Seeligson  v.  Mitcham,  74  Texas,  571;  Pope  v.  Graham,  44  Texas,  196; 
Slaton  V.  Welborne,  78  Texas,  251;  Ellis  v.  Singlctary,  45  Texas,  37; 
Slaughter  v.  Owens,  60  Texas,  668. 

The  judgment  of  the  lo\ver  court  is  aflBrmed  as  to  Skirvin,  but  is 
reversed  as  to  the  Maas  estate,  and  judgment  here  rendered  that  the 
lien  of  the  estate  of  Sam  Maas,  deceased,  is  su^jerior  to  that  of  the 
estate  of  Tacquard,  and  the  lien  of  the  Tacquird  estate  is  foreclosed 
subject  to  a  foreclosure  in  favor  of  the  estate  of  Sam  Maas. 

Affirmed  in  part;  reformed  in  part. 
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Elbert  Lakey  v.  Texas  &  Pacific  Railway  Company. 

Decided  June  11,  1903. 

1. — Fellow  Servants — ^Railroad  Employes. 

A  railroad  employe  engaged  in  taking  rails  from  a  hand  car  and  laying 
them  permanently  on  the  track  is,  under  the  statute,  a  fellow  servant  with 
another  employe  who,  at  the  foreman's  direction,  gives  the  calls  which  control 
the  manner  of  the  work,  but  who  exercises  no  other  authority  over  the  men. 
Sayes'  Civ.  Stats.,  art.  4560h. 

2. — Same — Operating  Car. 

Employes  engaged  in  taking  rails  from  a  hand  car  and  laying  them  on  the 
ties  and  heeling  them  ready  for  the  spikers  were  not  "operating  the  car,"  and 
hence  not  exempted  from  the  fellow  servants*  doctrine  on  that  ground.  Sayles' 
Civ.  Stats.,  art.  4560f.  Texas  &  P.  Ry.  Co.  v.  Webb,  31  Texas  Qv.  App.,  498, 
72  S.  W.  Rep.,  1044,  distinguished. 

Error  from  the  District  Court  of  Gregg.  Tried  below  before  Hon. 
John  Young  Gooch. 

J.  L.  II.  Terry  and  John  B,  Howard,  for  plaintiff  in  error. 

II,  E.  Lasseter  and  John  M,  Duncan,  for  defendant  in  error. 

GAERETT,  Chief  Justice. — This  action  was  brought  by  Elbert 
Lakey  against  the  Texas  &  Pacific  Eailway  Company  to  recover  dam- 
ages for  personal  injuries  received  by  the  plaintiif  while  in  the  employ- 
ment of  the  defendant,  through  its  alleged  negligence.  A  jury  was 
impaneled  to  try  the  case,  and  after  the  evidence  had  been  heard  the 
court  instructed  the  jury  to  return  a  verdict  for  the  defendant,  which 
was  done,  and  judgment  was  rendered  in  its  favor.  The  plaintiff  has 
assigned  as  error:  "The  court  erred  in  instructing  the  jury  to  return  a 
verdict  for  the  defendant."  The  defendant  objects  to  our  consideration 
of  this  assignment  for  the  reason  stated  that  it  is  too  general  in  its 
terms,  and  does  not  distinctly  specify  the  grounds  of  error  relied  on  or 
point  out  tliat  part  of  the  proceedings  contained  in  the  record  in  which 
error  is  complained  of  in  a  particular  manner  so  as  to  identify  it.  Wef 
have  had  occasion  recently  to  pass  upon  a  similar  assignment  and  held 
that,  under  a  liberal  construction  of  the  rules  25  and  26,  it  was  sufficient. 
McCarthy,  Admr.,  v.  Mutual  Reserve  Fund  Life  Assn.    May  28,  1903.) 

Plaintiff  was  at  work  with  a  gang  of  eight  or  ten  men  under  a  foreman 
laying  steel  or  building  track.  The  rails  were  being  taken  for  that  pur- 
pose from  a  hand  car  called  the  "steel  car''  or  "push  car."  There  were 
other  men  behind  doing  back-spiking,  but  those  at  the  car  were  doing 
the  same  work.  The  rails  were  taken  or  dragged  off  the  car  over  a  dolly 
fixed  in  the  end  of  the  car  and  thrown  onto  the  ties  and  heeled.  In  . 
dragging  a  rail  off  the  car  four  or  five  of  the  men  would  take  hold  of"^ 
the  front  end  and  pull  it  over  the  dolly  with  their  backs  to  the  car,  and 
two  or  three  of  them  would  remain  behind  to  put  the  rail  in  place  and 
guide  it.    It  was  the  business  of  one  of  the  men  called  "the  caller*'  to 
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watch  the  rail  and  when  it  got  over  the  dolly  to  near  ti  ena  of  the  rail 
to  call  "steady,"  and  the  men  would  stop  and  steady  themselves  and 
prepare  to  throw  the  rail  off  onto  the  ties.  The  caller  would  then  call 
"long  launch,"  or  "long  drag,"  and  the  men  would  throw  the  rail.  At 
the  time  the  plaintiff  was  injured  he  was  with  the  men  in  front  dragging 
a  rail  off  the  hand  car  and  the  caller  failed  to  call  "steady,"  and  the 
rear  end  of  the  rail  was  dragged  off  the  dolly  and  dropped  to  the  ground 
and  the  jar  caused  the  men  in  front  to  drop  their  end  and  it  fell  on 
the  plaintiff's  foot  and  injured  him.  The  foreman  was  present.  The 
caller  had  no  control  of  the  men  except  that  he  was  designated  by  the 
foreman  as  "caller,"  and  in  the  discharge  of  his  duties  as  such  caller 
the  signal  "steady"  and  "long  launch"  or  "long  drag"  for  the  men  to 
act  together  in  the  throwing  of  the  rail. 

If  the  plaintiff  and  the  caller  by  whose  negligence  the  plaintiff  was 
injured  were  fellow  servants,  the  defendant  would  not  be  liable  for  the 
resulting  damages  unless  the  push  car  was  a  car  within  the  meaning  of 
Article  4560f,^Sayles'  Revised  Statutes,  and  the  men  were  engaged  in 
the  work  of  operating  the  car.  The  plaintiff  and  the  caller  were  work- 
ing together  to  the  common  purpose  of  unloading  the  steel  rails  from 
the  car  and  laying  them  upon  the  ties  and  heeling  them  ready  to  be 
spiked.  They  were  at  work  under  the  direction  of  a  foreman,  and  the 
caller  had  no  control  of  the  men,  but  his  simple  duty  was  to  call  out  the 
movements  to  be  made  by  them  so  as  to  secure  concert  of  action  and  to 
prevent  the  throwing  of  the  rail  until  all  were  ready  for  it.  The  statute 
defines  who  are  fellow  servants,  and  the  facts  bring  the  plaintiff  and 
the  caller  and  the  other  men  laying  steel  clearly  within  its  terms. 
Sayles'  Rev.  Stats.,  art.  4560h.  They  were  fellow  servants.  Were  they 
operating  the  car?  Plaintiff  relies  on  the  case  of  Texas  and  P.  Ry.  Cp. 
V.  Webb,  31  Texas  Civ.  App.,  498,  7  Texas  Ct.  Rep.,  34,  as  authority 
that  they  were.  It'  seems  to  be  very  well  settled  that  the  steel  car  was 
a  car  within  the  meaning  of  the  statute.  Railway  Co.  v.  Webb,  supra. 
In  the  case  relied  on  Webb  and  a  fellow  servant,  Greathouse,  were  en- 
gaged in  loading  stone  at  a  quarry  on  a  push  car  which,  when  loaded, 
thev  ran  down  an  inclined  switch  track  to  a  rock  crusher.  Their  duty 
was  to  load  the  car,  mount  and  start  it  and  control  its  movements  by 
brakes,  and  after  unloading  it  at  the  rock  crusher,  to  push  it  back  to 
the  quarry  for  another  load.  While  they  were  loading  the  car  Greathouse 
negligently  threw  a  stone  on  Webb's  foot  and  injured  it.  The  Court 
of  Civil  Appeals  for  the  Second  District,  in  an  opinion  by  Chief  Justice 
Conner,  which  reviews  the  authorities  and  discusses  the  question  in  a 
thorough  manner,  held  that  Webb  and  Greathouse  were  engaged  in  the 
operation  of  a  car,  and  affirmed  a  judgment  in  Webb's  favor  for  dam- 
ages. A  writ  of  error  has  been  refused  by  the  Supreme  Court.  Prom 
the  statement  of  the  Webb  case  it  appears  that  the  car  was  being  oper- 
ated on  the  defendant's  railroad.  In.  the  case  under  consideration  the 
men  were  laying  steel  in  the  construction  of  a  railway  track.  They  were 
not  loading,  transporting  and  unloading  the  rails,  and  for  that  purpose 
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operating  the  car,  but  their  work  consisted  of  taking  the  rails  from  the 
car,  or  unloading  them  only  so  far  as  Ihe  car  was  concerned,  not  ending 
there,  however,  but  ending  only  with  the  la}  ing  of  the  rails  on  the  ties 
and  heeling  them  ready  for  the  spikeis.  The  distinction  between  the 
two  cases  lies  in  the  employment  or  work  the  men  were  engaged  in.  In 
Webb's  case  they  were  transporting  stone  and  for  that  purpose  were  oper- 
ating the  car.  In  the  present  case  the  men  were  engaged  in  track  lay- 
ing, and  for  convenience  in  handling  the  steel  rails  were  laid  on  a  hand 
car  from  which,  over  a  dolly  fixed  in  the  front  end,  they  were  dragged 
into  place.  The  plaintifi's  gang  were  not  engaged  in  the  operation  of  a 
car,  and  the  plaintiff  has  failed  to  sl:ow  any  liability  on  the  part  of  the 
defendant  for  the  damages  sustained  by  him,  and  the  court  did  not  err 
in  directing  a  verdict  for  the  defendant  The  judgment  of  the  court 
below  will  be  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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MissouKi,  Kansas  &  Texas  Railway  Company  or  Texas  v. 

A.  E.  Meek. 

Decided  June  12,  1903. 

1. — Carriers— BagSBge— Charge  on  Weight  of  Evidence. 

Where  the  action  was  against  a  carrier  for  the  valu3  of  lost  baggage,  a 
charge  stating  that  the  undisputed  evidence  showed  that  plaintiff  did  not  apply 
for  the  trunk  at  destination  within  a  reasonable  time,  thus  making  the  d3- 
fendant's  liability  depend  on  negligence,  was  error  as  on  the  weight  of  evidence 
where  th3re  was  testimony  on  behalf  of  defendant  to  the  effect  that  the  trunk 
was  delivered  on  the  day  of  its  arrival;  and  the  fact  that  other  portions  of  the 
charge  distinctly  submitted  the  issue  of  delivery  vel  non  did  not  render  the 
error  harmless. 

S.-— Same— Definition  of  Baggage— Tools  of  Trade. 

Plaintiff,  a  mechanical  engineer,  was  going  to  a  certain  town  to  do  work 
upon  engines  there,  testing  and  regulating  them,  and  he  shipped  his  tools  neces- 
sary for  that  purpos3  as  baggage.  In  an  action  for  their  \oi%  4  he  court  charA;ed 
that  if  the  jury  found  that  the  tools  were  of  a  character  absolutely  essential 
and  necessary  for  plaintiff  to  carry  with  him  on  that  particular  trip  for  per- 
forming the  work  in  which  he  was  engaged  in  his  vocation  at  the  time,  they 
should  determine  the  issue  of  whether  they  were  bag-riQra  or  not  in  his  favor 
Held  error,  as  making  the  personal  uses  and  necessities  of  plaintiff  for  that 
trip  the  sole  test  of  whether  the  articles  were  baggage  in  a  bgal  sense,  and 
ignoring  the  question  of  amount  and  value,  as  well  as  that  of  whether  the  arti- 
cles were  such  as  ar?  carried  by  passengers  of  that  class  upon  such  a  journey 
according  to  the  habits  and  customs  of  such  passengers. 

3.— Same — Winter  Clothing  in  Summer. 

Where  the  journey  was  a  short  one  and  in  the  summer  season,  and  plain- 
tiff's trunk  contained  a  heavy  winter  overcoat,  as  well  as  a  liq^hter  one,  it  was 
error  for  the  charge  to  assume  as  matter  of  law  that  all  the  clothing  came 
within  the  definitions  of  baggage. 

4. — Same — Carrier  as  Warehouseman — ^Liability. 

Where,  by  reason  of  the  passenger's  delay  in  calling  for  the  baggage,  the 
carrier's  liability  become^?  that  of  a  warehouseman  only,  it  is  not  li^.bl?  as  such 
for  a  greater  value  or  quantity  of  goods  as  baggage  than  it  was  liable  for  as 
carrier. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Baker,  BotU,  Baker  &  Loveit,  for  appellant. 

Lovejoy  &  Malevinsky,  for  appellee. 

GILL,  Associate  Justice. — This  is  an  action  by  appellee  to  recover 
of  appellant  the  value  of  a  trunk  and  its  contents,  consisting  of  clothing 
and  tools,  which  had  been  shipped  as  baggage  over  appellant's  line  of 
road,  and  which  was  alleged  to  have  been  lost  through  the  latter's  negli- 
gence. 

The  loss  of  the  trunk  and  its  contents  was  denied  by  appellant,  and 
its  due  delivery  was  averred.  It  was  further  contended  by  appellant 
that  the  articles  sued  for  did  not  properly  come  within  the  definition  of 
baggage,  and  therefore  the  company  could  not  be  held  liable  therefor. 
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To  this  appellee  opposed  the  contention  that  even  if  the  articles  in 
question  were  not  "baggage,"  yet  the  appellant  had  actual  notice  of 
the  contents  of  the  trunk,  and  was  therefore  liable. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  appellee  for 
$550,  from  which  the  defendant  company  has  appealed. 

The  plaintiff  is  a  designer,  constructor  and  mechanical  engineer,  and 
on  the  21st  of  June,  1901,  was  in  the  employ  of  the  firm  of  Weld  & 
Neville  as  such.  On  that  date  he  was  at  Belton,  Texas,  on  business  for 
the  firm.  From  that  point  he  was  called  to  Bartlett,  Texas,  to  test 
and  regulate  a  steam  engine  belonging  to  his  employers.  He  bought  a 
ticket  to  Bartlett  over  appellant's  line,  had  the  agent  check  his  trunk 
for  the  destination  named,  and  received  the  check  there/or.  The  cgn- 
tents  of  the  trunk,  as  also  their  values,  according  to  the  allegation  and 
testimony  of  plaintiff  was  as  follows:  "Value  of  trunk,  $28;  1  Thomp- 
son steel  indicator,  $145;  1  Thompson  steel  indicator  with  X  springs, 
$85;  1  Willis  planimeter,"  with  H.  P.  attachments,  and  small  Amsler 
planimeter,  $56 ;  1  boiler  inspection  and  test  apparatus  and  two  gauges, 
$60;  100  feet  steel  tape,  $15;  1  tachometer,  two  sets  of  gears,  $55; 
1  Heath  self-timing  speed  indicator,  $20;  1  double  dial  and  alarm 
stroke  counter,  $12;  1  draughtsman's  diamond  point  trammel,  $8; 
1  heavy-weight  overcoat,  $70;  1  light-weight  overcoat,  $36;  1  fall  suit 
of  clothes,  $30 ;  underwear,  $50 ;  furnishing  goods,  $25.''  Plaintiff  ex- 
plained the  uses  and  purposes  of  the  tools,  and  testified  that  they  were 
necessary  for  his  personal  use  in  performing  the  duties  of  his  vocation 
at  Bartlett  in  inspecting,  testing  and  repairing  the  steam  engines  owned 
by  his  employers  at  Bartlett. 

On  the  issue  as  to  notice  to  the  agent  of  the  company  that  the  trunk 
contained  tools  the  evidence  is  conflicting. 

As  to  whether  tho  trunk  was  delivered  to  plaintiff  at  Bartlett,  or  to 
some  one  authorized  to  receive  it  for  him,  the  evidence  is  also  conflicting, 
the  plaintiff's  evidence  being  to  the  effect  that  he  did  not  call  for  his 
trunk  at  Bartlett  until  about  ten  davs  after  it  was  due  to  arrive  there, 
and  that  the  company  failed  to  deKver  it  to  him,  and  the  evidence  of 
defendant  tending  to  show  that  the  trimk  was  delivered  to  some  one 
on  its  arrival  at  Bartlett,  and  that  j)laintiff  was  afterwards  seen  in 
possession  of  it. 

We  notice  first  the  second  assignment,  as  that  alone  presents  an  error 
which  will  require  a  reversal  of  the  judgment.  By  the  second  assign- 
ment appellant  complains  of  the  part  of  the  seventh  paragraph  of  the 
court's  charge  which  advises  the  jury  that  the  undisputed  evidence 
shows  that  the  plaintiff  did  not  apply  for  the  trunk  at  Bartlett  within 
a  reasonable  time  after  its  arrival  at  its  destination,  and  that  as  a  con- 
sequence he  can  not  in  any  event  hold  the  defendant  as  an  insurer,  but 
only  for  loss  of  the  trunk  through  negligence. 

The  objection  to  the  charge  is  that  it  is  upon  the  weight  of  the  evi- 
dence. A  defense  finding  support  in  defendant's  evidence  was  delivery 
of  the  trunk  to  the  plaintiff,  and  the  testimony  on  behalf  of  defendant 
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tended  to  show  that  the  trunk  was  delivered  on  the  day  of  its  arrival, 
and  that  it  was  afterwards  seen  in  plaintiff's  pos^jession.  Plaintiff  tes- 
tified that  he  did  not  call  for  the  trunk  until  about  ten  days  afterwards. 
It  is  apparent  at  a  glance  that  the  court  declares  this  atatement  of 
plaintiff  undisputed,  and  thus  puts  the  defense  of  delivery  out  of  the 
case.  Of  course  we  understand  it  was  not  so  intended  by  the  trial  court, 
for  in  other  portions  of  the  charge  the  issue  of  delivery  vel  non  is  dis- 
tinctly submitted,  but  this  does  not  render  the  error  harmless.  The 
fact  remains  that  the  trial  court  has  stated  in  so  many  words  that  the 
evidence  upon  an  important  issue  is  undisputed. 

In  view  of  another  trial  it  is  necessary  to  dispose  of  certain  other 
questions  presented.  By  the  first  assignment  appellant  assails  the  trial 
courts  definition  of  'T)aggage.*^  The  trial  court  charged,  in  effect,  that 
if  the  jury  believed  from  the  evidence  that  the  tools  alleged'  to  have 
been  in  the  trunk  were  of  a  character  absolutely  necessary  and  essential 
for  plaintiff  to  carry  with  him  on  the  particular  trip  alleged  for  per- 
forming the  work  in  which  he  was  engaged  in  his  vocation  at  the  time, 
then  they  should  determine  the  issue  of  baggage  vel  non  in  favor  of 
plaintiff.  Appellant  contends  that  the  charge  contains  two  distinct 
vices. 

(1)  It  made  the  personal  uses  and  necessities  of  plaintiff  alone  for 
that  trip  a  test  of  whether  the  articles  alleged  to  have  been  lost  were 
baggage  in  the  legal  sense  of  that  term,  and  ignored  the  question  of 
amount  and  value. 

(2)  It  was  therein  assumed  as  a  matter  of  law  that  the  articles  of 
wearing  apparel  were  not  excessive  in  value  and  amount  and  were  suit- 
able and  necessary  for  plaintiff  on  the  trip  in  question  and  for  his 
reasonable  needs  when  he  arrived  at  his  destination. 

The  first  objection  to  the  definition  is  sound.  As  to  the  general  defi- 
nition of  the  term  *T)agg9ge"  the  authorities  differ  but  little,  though  in 
the  application  of  the  definition  to  the  facts  of  particular  cises  the 
results  reached  are  varied  and  discordant.  The  term  *1)aggage,"  within 
the  rule  determining  the  carrier's  liability,  is  defined  to  include  whatever 
the  passenger  takes  with  him  for  his  own  personal  use  and  convenience 
according  to  the  habits  or  wpnts  of  the  particular  class  to  which  he 
belongs,  either  with  reference  to  the  immediate  necessities  or  the  ulti- 
mate purposes  of  the  joumry.  Whether  or  not  certain  articles  are 
within  the  term  *T)aggage"  is  to  be  determined  from  the  character  and 
length  of  the  journey,  its  purposes  and  objects,  the  owner's  station  in 
life  and  the  habits  and  uses  of  the  class  of  travelers  to  which  he  belong. 
3  Am.  and  Eng.  Enc.  of  Law,  p.  529;  Eailway  Co.  v.  Fraloff,  100 
U.  S.,  24 ;  see  note  in  Thomp.  on  Carr.,  p.  510 ;  1  Texas  Ct.  App.  Civ. 
Cases,  sec.  613;  2  Texas  Ct.  App.  Civ.  Cases,  sec.  33,  34;  Hutch,  on  Carr., 
sec.  688. 

Under  the  rule  as  stated  articles  which  may  be  included  in  the  term 
are  not  limited  to  those  which  are  necessary  for  use  during  the  journey. 

Vol.  33  CivU— 4 
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but  may  include  articles  appropriate  or  essential  for  the  purposes  and 
eilds  of  the  journey.  Thus  the  easel  of  an  artist  on  a  sketching  tour, 
the  books  of  the  student,  the  guns  of  the  hunter,  may  come  within  the 
term.    Hutch,  on  Can.,  sees.  68G,  687. 

ITpon  the  same  principle  the  tools  of  the  artisan  have  been  included. 
Hutch.,  supra,  sec.  682;  see  note  to  Thomp.  on  Carr.,  supra;  Railway  Co. 
V.  Morrison,  34  Kan.,  502. 

The  principle  underlying  the  rule  seems  to  be  that  the  common  carrier 
must  know  that  one  making  a  journey  will  need  certain  .articles  of 
personal  use  during  the  journey  and  at  its  end,  and  is  chargeable  with 
notice  of  the  nature,  character  and  value  of  such  as  is  usually  so  taken^ 
so  far  as  notice  is  necessary  to  fix  the  liability  of  the  carrier.  It  appears 
that  the  carrier  must  take  notice  of  the  class  to  which  the  traveler 
belongs,' and  the  nature  and  object  of  the  journey,  and  this  being  true 
it  follows  as  a  matter  of  common  knowledge  that  the  carrier  will  know 
in  a  general  way  the  character,  quantity  and  value  of  the  baggage  which 
such  travelers  generally  carry  on  such  a  journey.  Having  thi<j  knowledge 
the  carrier  will  know  in  advance  what  should  be  the  measure  of  its  care 
in  the  protection  of  the  baggage  and, the  measure  of  its  liability  in  case 
of  its  loss. 

It  follows  logically  that  whatever  articles  would  not  come  within  the 
definition  of  baggage  in  a  particular  case,  either  in  their  nature,  quan- 
tity or  value,  the  carrier  could  not  be  held  to  have  foreknown,  and  it 
would  be  unjust  to  hold  it  to  a  responsibility  which  it  had  not  under- 
taken. Whatever  is  baggage  the  carrier  impliedly  contracts  to  carry 
safely ;  what  is  not  baggage  is  not  within  the  implied  contract. 

From  what  we  have  said  the  error  of  the  court  becomes  apparent.  In 
submitting  the  issue  to  the  jury  the  question  whether  the  articles  lost 
were  such  as  are  carried  by  passengers  of  such  a  class  upon  such  a  journey 
according  to  the  habits  and  customs  of  such  passengers  was  eliminated. 
Under  the  definition  given  by  the  trial  court  a  mechanic  might  take  as 
baggage  an}i;hing  in  the  way  of  tools  and  appliances  and  in  any  quantity 
from  a  steel  tape  measure  to  a  ponderous  piece  of  machinery,  if  only  it 
appears  to  have  been  necessary  to  the  use  of  the  particular  passenger 
at  the  end  of  the  particular  journey,  without  reference  to  value,  quan- 
tity or  any  other  consideration. 

We  think  the  court  might  charge  as  matter  of  law  that  the  tools  of  a 
mechanic,  if  reasonable  in  quantity  and  of  a  character  which  such 
mechanics  usually  carry  on  such  a  journey  for  their  personal  use  at 
their  destination,  are  baggage,  but  the  question  whether  in  character, 
quantity  and  value  they  come  within  the  definition  of  baggage  are  ques- 
tions which  must  be  determined  by  the  jury.  3  Am.  and  Eng.  Ene.  of 
Law,  p.  538 ;  Railway  Co.  v.  Morrison,  supra,  and  authorities  cited. 

We  think  the  court  erred  also  in  assuming  as  matter  of  law  that  all 
the  clothing  in  the  trunk  came  within  the  definition  of  baggage.  Con- 
sidering the  fact  that  the  journey  was  short  and  the  season  summer, 
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the  presence- of  heavy  winter  clothing  presents  the  issue  of  whether  or 
not,  under  all  the  facts,  it  came  within  the  definition  of  baggage. 

Inasmuch  as,  according  to  plaintiff's  own  statement  of  the  case,  the 
carrier's  liability  as  insurer  ceased  before  the  trunk  was  demanded,  the 
question  whether  the  alleged  lost  articles  were  technically  baggage  is 
important  only  in  determining  the  carrier's  liability  as  bailee  if  the 
jury  should  find  the  trunk  was  not  delivered.  The  fact  that  the  ship- 
ment ultimately  became  a  mere  bailment  was  an  incident  of  and  grew 
out  of  the  original  contract  of  carriage.  No  article  would  be  a  legiti- 
mate part  of  the  bailment  which  would  not  have  constituted  a  liability 
if  lost  while  it  retained  its  character  as  baggage  in  transit.  The  figor 
of  the  rule  which  held  the  carrier  as  an  insurer  was  relaxed  because  of 
the  delay  of  the  owner  in  demanding  his  own.  It  would  be  inconsistent 
and  illogical  to  hold  that  the  carrier  was  liable  for  greater  value  or 
greater  quantity  of  goods  as  a  warehouseman  than  as  a  carrier.  What- 
ever in  amount  would  have  been  the  carrier's  liability  would  be  the 
measure  of  the  warehouseman's  liability.  For  the  appellant  had  the  ' 
right  to  suppose  that  the  things  constituting  the  bailment  came  within 
the  definition  of  baggage,  and  called  only  for  such  care  as  such  things 
required,  the  difference  being  that  while  occupying  the  relation  of  car- 
rier the  liability  was  that  of  insurer,  whereas  in  the  case  so,  it  stands 
the  liability  grows  out  of  negligent  loss  of  the  goods. 

We  conclude,  therefore,  that  the  contention  of  appellee  to  the  effect 
that  whatever  may  have  been  the  liability  of  the  appellant  as  carrier, 
the  liability  as  warehouseman  (negligence  being  shown)  was  unlimited, 
can  not  be  sustained. 

The  issues  presented  by  other  phases  of  the  case  were  correctly  sub- 
mitted. For  the  reasons  given  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Isaac  Heffhon  and  Galveston  Cement  Pipe  Works  v. 

City  of  Galveston. 

Decided  June  12,  1903. 

Dedication— Market  Square— Acceptance — ^Trespass  to  Try  Title. 

A  company  owning  land  laid  off  by  it  for  a  city  dedicated  certain  blocks 
for  a  public  market,  and  so  designated  them  on  its  maps,  sold  lots  with  refer- 
ence to  the  maps,  and  continuously  recognized  the  right  of  the  public  to  such 
blocks  for  over  forty  years,  with  the  exception  of  an  order  of  its  board  of 
directors,  made  seven  years  after  the  dedication,  purporting  to  rescind  the 
dedication.  Ihere  was  no  formal  acceptance  by  the  city,  but  from  the  original 
dadication  it  had  for  more  than  forty  years  recognized  its  obligation  to  take 
and  preserve  the  property  for  the  use  to  which  it  was  dedicated,  and  claimed 
it  and  leased  it  as  public  property,  but  had  never  established  a  public  market 
thereon.  H?ld,  that  the  title  was  vested  in  the  city,  and  it  could  recover  the 
property  in  trespass  to  try  title  against  a  third  party  who  was  a  trespasser 
thereon. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Robt.  G.  Street. 

Oresham  &  Gresham,  for  appellant. 

J.  Z.  H.  Scott  and  P,  A.  Drouilhet,  for  appellee. 

GAREETT,  Chief  Justice. — This  was  a  suit  of  trespass  to  try  title 
brought  by  the  city  of  Galveston  against  Isaac  Heflfron  and  the  Galves- 
ton Cement  Pipe  Works  for  the  recovery  of  a  part  of  the  south  half  of 
block  5G8  in  the  citv  of  Galveston.  Heifron  filed  a  disclaimer,  amd  tho 
pipe  works  answered  by  general  demurrer,  special  exceptions  and  plea 
of  not  guilty,  and  set  up  title  acquired  by  limitation  against  the  Galves- 
ton City  Company.  A  jury  was  waived  and  the  cause  was  submitted 
to  the  court,  and  judgment  rendered  in  favor  of  the  city  of  Galveston 
for  the  property  in  question  and  the  sum  of  $185.25  rents. 

By  the  first  error  assigned  the  defendant  seeks  to  question  the  author- 
ity of  the  city  of  Galveston  as  a  legally  constituted  body  under  the 
laws  of  the  State  to  maintain  this  suit.  The  precise  question  was  de- 
termined by  the  Supreme  Court  in  the  case  of  Galveston  &  W.  Ry. 
Co.  V.  City  of  Galveston,  96  Texas,  520,  7  Texas  Ct.  Rep.,  489,  re- 
cently decided,  and  it  is  unnecessary  to  do  more  than  to  refer  to  that 
case. 

The  claim  of  the  city  to  the  property  in  controversy  grows  out  of 
the  alleged  dedication  of  it  by  the  Galveston  City  Company  for  the 
purpose::  of  a  public  market.  The  original  petition  was  filed  on  Jan- 
uary 13,  1897,  and  the  case  went  to  trial  on  the  plaintiff's  amended 
original  fetition,  filed  December  18,  1902.  The  petition  alleged  that 
on  the  22d  of  April,  1840,  the  site  of  the  city  of  Galveston  was  owned 
in  undivided  interests  by  a  large  number  of  persons  associated  and 
organized  as  a  joint  stock  company  under  the  name  of  the  Galveston 
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City  Company,  who  committed  the  management  of  such  property  to  a 
board  of  directors  chosen  by  themselves ;  that  thereafter,  on  the  5th  day 
of  February,  1841,  said  association  was  incorporated  under  an  act  of 
the  Congress  of  the  Republic  of  Texas ;.  that  said  Galveston  City  Com- 
pany had  surveyed,  subdivided  and  platted  said  lands  as  a  site  for  the 
city  of  Galveston,  and  has  ever  since  sold  its  lots  and  blocks  to  pur^ 
chasers  according  to  such  maps;  that  they  caused  a  survey  and  plat  to 
be  made  of  the  site  in  1839,  in  184.3,  and  in  1845;  that  upon  said  maps 
the  entire  south  half  of  block  5G8  was  conspicuously  ind^qated  as  n 
public  market,  /and  as  such  dedicated  for  the  use  and  benefit  of  the 
public;  thai  on  the  22d  day  of  April,  1840,  the  Galveston  City  Company, 
by  its  board  of  directors,  who  were  by  it  thereimto  duly  authorized,  and 
by  entry  on  their  minutes,  ordered  that  the  said  south  half  of  block 
568  be  reserved  for  a  market,  and  that  it  be  conveyed  by  the  agent  to  the 
corporation  of  the  city  of  Galveston,  "to  be  used  only  for  the  purpose 
of  market  places  for  the  public  convenience,"  and  that  ever  since  that 
time  "said  company,  has  generally  and  publicly  recognized  and  adopted 
and  advertised  said  maps  as  authentic  and  authoritative,  and  said  dedi- 
cation and  order  to  that  effect  as  complete  and  final,  and  has  sold  and 
disposed  of  the  greater  part  of  its  said  lane's  according  to,  and  by  refer- 
ence to,  said  maps  to  purchasers  who  made  their  purchases  with  reference 
to  said  map,  plat  and  dedication,  and  relying  upon  their  binding  force  and 
effect;"  that  plaintiff  is  empowered  and  authorized  especially  "to  take, 
hold  and  use  lands  and  other  property  for  corporate  and  public  pur- 
poses and  to  acquire  by  donation  or  otherwise  and  establish  and  main- 
tain public  markets,  market  places  and  other  public  grounds  and  placed 
in  said  city." 

That  plaintiff  "on  the  5th  day  of  January,  1844,  as  agent  and  trustee 
of  the  public  and  the  inhabitants  of  the  city  of  Galveston,  and  in  the 
exercise  of  its  corporate  functions  and  capacity,  accepted  said  dedica- 
tion and  took  charge  and  possession  of  said  property  for  preservation, 
improvement  and  use  as  a  public  market,  as  and  when  the  need  of  the 
city  might  require,  and  thereby,  and  by  law,  was  vested  with  the 
ownership,  control,  management  and  right  of  possession  and  use  thereof, 
in  trust  for  the  use  and  benefit  of  the  public  generally,  and  more  espe- 
cially the  inhabitants  of  the  said  city  of  Galveston;  that  by  said  acts, 
conduct,  admissions  and  dedication  by  the  Galveston  City  Company  and 
by  plaintiff's  acceptance  thereof,  and  by  law,  plaintiff  became  and  still 
is  the  owner  of  said  property  as  trustee  for  public  use,  has  accepted  and 
still  holds  the  trust  as  aforesaid,  and  that  the  property  is  now  and  has 
ever  been  since  January  1,  1840,  grounds  which  belong  to  the  city  of 
Galveston,  and  which  have  been  as  aforesaid  donated  and  dedicated 
for  public  use  to  said  city  of  Galveston  by  the  owner  thereof,  and  laid 
out  and  dedicated  to  public  use  in  said  city  as  hereinbefore  set  forth." 

The  title  to  the  present  site  of  the  city  of  Galveston,  under  grant  by 
the  Republic  to  M.  B.  M6nard,  of  January  25,  1838,  made  by  virtue  of 
an  act  of  Congress  of  the  Republic  of  December  9,  1836,  was,  on  and 
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before  the  22d  of  April,  1840,  vested  in  Menard  and  his  associates, 
composing  a  joint  stock  company,  under  the  name  of  the  Galveston 
City  Company,  organized  for  the  purpose  of  establishing  a  city  thereon ; 
and  this  company  was,  on  the  ^th  of  February,  1841,  by  act  of  Con- 
gress of  the  llepublic,  duly  incorporated.  At  a  meeting  of  the  stock- 
holders April  13,  1838,  it  was  duly  ordained  that  "the  care  and  control 
of  the  entire  interests  and  property  embracing  the  league  and  labor  of 
land  upon  which  the  city  is  placed"  should  be  vested  in  a  board  of 
directors,  who  should  have  the  power  "to  lay  off  the  whole  of  the  land 
belonging  to  the  shareholders  into  lots  of  such  size  as  they  may  deem 
proper,  and  to  sell  and  convey"  such  portion  and  at  such  prices  as  the 
board  may  deem  advantageous ;  that  the  directors  shall  appoint  an  agent 
who  "shall  attend  personally  to  carrying  into  effect  the  foregoing 
*  *  *  under  the  order  and  direction  of  the  board,  and  *  *  * 
contract  for  making  a  surv^ey. 

The  property  was  to  be  represented  by  1000  shares,  and  the  trustees 
in  the  agreement  were  to  hold  the  title  to  the  land  subject  to  the  orders 
of  the  shareholders  as  adopted  in  their  general  meetings  and  the  rules 
and  regulations  prescribed  by  them.  The  trustees  were  authorized  to 
make  conveyances  when  they  might  be  required  by  the  stockholders  at 
their  general  meetings,  and  also  authorized  to  appoint  agents  for  the 
sale  of  the  shares. 

On  April  14,  1838,  at  a  meeting  of  the  shareholders,  ordinances  for 
the  future  government  and  management  of  the  rights  and  interests  of 
the  shareholders  of  the  company  were  adopted.  Under  these  ordinances 
the  board  of  directors  were  authorized  to  lav  off  the  v/hole  of  the  land 
belonging  to  the  shareholders  into  lots  of  such  size  as  they  might 
deem  proper,  and  to  sell  by  deed  in  fee  simple  such  portions  of  said  lots 
or  land  as  they  might  deem  advantageous.  The  ordinances  did  not 
authorize  the  directors  to  make  donations  of  the  lots.  It  was  also 
made  the  duty  of  the  board  of  directors  to  require  from  the  trustees  of 
the  company  a  deed  of  conveyance  in  proper  legal  form  fov  all  the  land 
held  by  them  in  trust  for  the  Galveston  City  Company  so  as  to  vest  the 
title  for  the  same  in  the  said  board  of  directors,  and  by  resolutions 
they  were  instructed  to  make  application  to  have  the  company  incor- 
porated. At  a  meeting  of  the  board  of  directors  held  in  1838,  prior  to 
the  incorporation  of  the  Galveston  City  Company,  the  city  was  directed 
to  be  surveyed  by  John  D.  Groesbeck,  who  was  paid  for  his  services  in 
January,  1839,  and  in  February  or  March  of  that  year  Sandusky  was 
employed  to  make  a  map  of  the  cit}'  in  accordance  with  that  survey. 
This  plat  or  map  was  adopted  by  the  shareholders  of  the  Galveston  City 
Company  on  November  11,  1839.  The  books  of  the  company  show 
that  on  November  12,  1839,  at  a  shareholders'  meeting  a  resolution  was 
passed  setting  aside  certain  property  for  public  purposes;  and  that  at 
a  directors'  meeting  an  order  was  made  on  April  22,  1840,  before  the 
incorporation  of  the  company,  which  reserved  for  a  market  place  the 
south  half  of  block  568  and  other  lots  to  be  conveyed  by  the  company's 
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agent  to  the  corporation  of  the  city  of  Galveston,  to  be  used  only  for 
the  purpose  of  a  market  place  for  public  convenience.  An  act  of 
Congress  incorporating  the  Galveston  City  Company  was  passed  Feb- 
ruary 25,  1841.  The  Sandusky  map  of  1839  was  lost,  but  there  was 
another  Sandusky  map  of  1843,  which  is  now  in  the  office  of  the  city 
company,  and  from  which  there  was  a  lithograph  copy  made  in  1845. 
There  is  a  reference  on  the  margin  of  this  map,  "Market  Square  in 
block  560,  568  and  611." 

On  April  30,  1841,  shortly  after  the  incorporation  of  the  company, 
Gail  Borden  made  to  the  directors  a  report  of  all  transactions  of  the  or- 
ganization from  1839  down  to  that  date,  making  no  mention,  however, 
of  the  reservation  or  dedication  of  the  south  half  of  block  568  for 
market  purposes.  On  February  12,  1847,  at  a  meeting  of  the  directors 
of  the  city  company,  an  order  was  entered  rescinding  the  dedication  of 
the  south  half  of  block  568  and  other  lots  for  market  and  other  pur- 
poses. At  a  meeting  of  the  directors  held  on  December  17,  1856, 
there  was  a  report  made  in  which  was  given  a  history  of  the  company's 
transactions  to  that  date.  This  report  nowhere  refers  to  the  south 
half  of  block  568.  Extracts  from  the  minutes  of  the  proceedings  of 
the  Galveston  citv  council  of  Januarv  28,  1878,  show  that  the  market 
committee  recommended  the  erection  of  a  market  house  on  the  prop- 
erty in  question,  and  an  ordinance  was  introduced  for  the  isauance  and 
sale  of  city  bonds  for  that  purpose.  Plans  for  a  market  house  and 
bids  for  its  construction  were  advertised  for,  but  the  bonds  were  never 
issued  and  the  house  was  never  built.  In  1875  several  communications 
were  made  to  the  city  council  for  permissions  to  lease  this  half  block. 
At  a  meeting  of  the  council  on  April  16,  1877,  the  committee  on  public 
property  reported  that  this  property  had  been  built  upon  and  was  occu- 
pied by  parties  for  several  years,  who  had  not  paid  rent  since  1873  and 
1874,  and  resolutions  were  adopted  fixing  the  rate  of  rent  and  requiring 
the  execution  of  written  leases  for  the  property.  In  1879  the  city 
council  passed  a  resolution  that  until  such  time  as  the  city  is  in  a 
financial  condition  to  erect  a  market  house  on  the  property,  the  mayor 
be  authorized  to  lease  the  same.  Action  was  also  had  July  17,  1882, 
with  respect  to  terminating  the  permission  of  the  city  for  parties  to 
lease  this  ground,  and  fixing  the  price  of  the  lease  of  the  different  lots. 
The  Sandusky  maps  of  1843  and  1845  have  been  recognized  by  the 
Galveston  City  Company  as  authoritative,  and  sales  by  that  company 
of  lots  and  blocks  in  the  city  of  Galveston  have  been  made  with  refer- 
ence to  these  maps,  which  are  kept  in  the  private  office  of  that  company. 

The  city  for  many  years  has  maintained  market  houses  on  blocks  560 
and  611  which  were  donated  to  the  city  for  public  markets  by  the 
shareholders  of  the  joint  stock  company,  but  has  never  erected  a  market 
house  upon  the  south  half  of  block  568,  or  used  it  for  market  purposes. 
A  book  of  the  Galveston  City  Company  giving  a  tabulated  statement  of 
lots  and  lands  donated  to  the  city  of  Galveston  and  others  was  put  in 
evidence,  which  contained  an  entry  in  the  handwriting  of  J.  P.  Cole, 
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who  was  the  agent  of  the  company  from  1854  to  1886,  marked  opposite 
the  south  half  of  block  568,  "See  order  of  board  of  directors,  April  22, 
1840 ;''  but  this  entry  does  not  appear  upon  an  older  book  from  which 
this  seems  to  have  been  copied.  The  present  secretary  testified  that 
there  is  nothing  in  the  records  of  the  company  as  to  the  property  in 
dispute  except  the  order  of  April  82,  1840,  reserving  it  for  dedication, 
and  the  rescinding  order  of  1847.  No  other  disposition  has  ever  hec^n 
made  by  the  city  company  of  this  prqperty.  It  has  never  assessed  it 
or  paid  any  taxes  thereon,  and  it  recognizes  and  confirms  thfi  dedica- 
tion of  the  property  as  it  appears  on  the  map.  Three-fourths  of  its 
property  has  been  sold  by  the  company,  and  all  sales  have  been  made 
in  accordance  with  and  by  reference  to  the  Sandusky  map.  The  an- 
nual financial  statements  of  the  city  of  Galveston  from  the  vear  1870 
to  1881  included  this  half  block  as  public  property,  with  a  valuation 
set  opposite  it,  and  these  reports  were  adopted  by  the  city  council  and 
published  in  the  newspapers.  There  is  nothing  in  the  records  to  show 
an  acceptance  by  the  city  of  Galveston  of  the  dedication  of  this  prop- 
erty on  the  5th  of  January,  1844^  as  alleged  in  plaintiff's  petition.  The 
Groesbeck  map  which  was  adopted  by  the  city  does  not  show  that  the 
south  half  of  block  568  wa^  reserved  or  dedicated  for  a  market,  and  tlie 
report  of  the  committee  to  tiie  city  council  in  1854  on  the  state  of 
public  property,  includin«f  lots  and  blocks  donated  to  the  city  for  public 
use,  agreeable  to  the  plan  of  the  city  as  exhibited  at  the  first  sale  of 
property,  nowhere  referred  to  the  south  half  of  block  568  as  belonging 
to  or  claimed  bv  the  citv. 

The  defendant  Heffron  got  possession  of  the  property  in  controversy, 
claiming  the  improvements  tl.ereon  by  purchase  from  the  estate  of 
Hendricks.  He  either  did  not  purchase  the.  improvements  until  1889, 
or,  if  he  bought  earlier,  he  continued  to  pay  rent  to  the  city  in  the 
name  of  Hendricks'  estate  after  that  date.  Hendricks  got  the  improve-^ 
ments  from  Spalding,  who  paid  rent  to  the  city.  Heffron  sold  only  the 
improvements  to  the  pipe  company  and  has  disclaimed  as  to  the  land. 

By  the  second,  third  and  ninth  assignment  of  error  the  defendant 
contends  that  in  an  action  by  the  city  to  recover  the  property  claimed 
to  have  been  dedicated  for  the  purpose  of  a  market  place  for  public 
convenience  the  city  must  allege  and  prove  a  legal  title  to  the  property, 
or  must  show  possession  and  use  thereof  for  the  purpose  for  which  the 
dedication  was  made,  and  deprivation  thereof. 

The  facts  alleged  and  proved  showed  the  purpose  of  the  city  com- 
pany to  dedicate  the  property  in  controversy  to  the  city  of  Galveston 
for  use  as  a  public  market.  The  nature  of  the  dedication  was  such  that 
it  was  not  necessary  for  the  city  to  show  an  acceptance,  since  the  com- 
pany designated  the  ground  on  its  map  in  which  the  city  of  Galveston 
was  divided  in  lots  and  blocks,  and  had  sold  lots  with  reference  to  such 
designation.  The  public  had  an  interest  in  the  dedication,  and  it  was 
the  duty  of  the  city,  representing  the  public,  to  preserve  and  administer 
the  property  and  prevent  it  from  being  misappropriated.     It  is  true 
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that  the  city  company  had  not  been  incorporated  at  the  time  it  laid  out 
the  city  and  ordered  the  dedication  of  the  property,  yet  the  acts  of  the 
company  subsequent  to  incorporation  showed  ratification;  and  at  the 
time  of  the  attempted  rescission  in  1847  the  company  had  lost  its 
power  to  rescind  the  order  by  which  the  property  was  reserved  for  dedi- 
cation. The  city  company  ever  since  the  rescinding  order  has  recog- 
nized the  original  dedication,  and  does  not  claim  the  property.  It  has 
never  rendered  it  for  taxation,  or  paid  taxes  thereon.  The  city  has 
continuously  for  more  than  forty  years  recognized  its  obligation  to 
take  the  property  and  preserve  it  for  the  uses  to  which  it  was  appro- 
priated by  repeated  acts  of  the  city  council,  and  claimed  it  and  leased 
it  as  public  property.  The  sotting  apart  of  the  property  as  a  public 
market  did  not  require  the  immediate  erection  of  a  building  in  which 
produce  and  meats  should  be  exposed  for  sale,  or  call  upon  the  new 
city  to  formally  accept  the  dedication.  Fropeity  or  lois  intended  and 
6?t  apart  for  such  purposes  may  lie  for  years  before  the  growth  of  the 
town  or  the  needs  of  its  inhabitants  will  bring  them  into  use;  and  the 
nature  of  the  use  as  a  market  place  for  the  vendors  of  meats,  vegeta- 
bles and  other  table  supplies  for  daily  consumption  does  not  create  the 
necessity  of  erecting  an  expensive  building  in  order  to  manifest  a  use. 
It  seems  to  us  quite  clear  from  the  evidence  that  the  city  has  always 
treated  the  property  in  controversy  as  a  trust  for  the  purpose  of  its 
original  dedication,  preserving  it  for  use  when  the  growth  of  the  city 
might  demand  it,  and  that  for  more  than  sixty  years  the  action  of  the 
city  company  has  been  consistent  with  such  dedication,  for  although  at 
one  time  it  undertook  to  revoke  the  dedication,  it  took  no  steps  to  re- 
claim the  property,  or  to  assert  any  right  thereto  either  by  assessing  it 
for  taxes  or  offering;  it  for  sale. 

There  is  no  controversy  here  about  the  purpose  to  dedicate  or  the 
acceptance  of  the  dedication  between  the  city  company  and  the  city  of 
Galveston.  The  question  is  whether  the  city  has  shown  a  title  upon 
which  it  can  maintain  the  suit.  A  deed  was  not  necessary;  nor  was  a 
formal  acceptance  by  the  city  necessary.  The  purpose  to  dedicate,  and 
the  sale  of  lots  wifh  reference  to  a  plat  showing  such  dedication  and 
a  continuous  recognition  of  the  right  of  the  public  on  the  part  of  the 
city  company,  and  an  acceptance  thereof  by  the  acts  of  the  city,  were 
shown,  and  these  acts  put  the  title  in  the  city,  to  be  preserved  for  the 
use  of  the  public,  and  upon  such  title  the  suit  was  properly  main- 
tained. 

No  other  questions  have  been  raised  by  any  proper  assigmments  ac- 
companied by  statements  so  as  to  require  our  attention,  and  finding  no 
error,  the  judgment  of  the  court  below  is  in  all  respects  affirmed. 

Affirmed, 
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International  &  Great  Northern  Railway  Company  v. 

C.  H.  Collins. 

Decided  June  12,  1903. 

1. — ^Personal  Injury — ^Evidence — Harmless  Error. 

In  an  action  by  a  railroad  employe  for  negligent  personal  injuries,  plain- 
tiflf's  testimony  that  he  was  nursed  while  sick  by  his  sister,  though  apparently 
irrelevant  and  immaterial,  was  not  prejudicial  error,  nor  was  the  mere  asking  of 
a  question  whether  plaintiff  was  a  married  man,  which  the  court  refused  to 
allow. 

2. — Same — ^Evidence  Elicited  in  Cross-Examination. 

Where  plaintiff  had  testified  that  his  injuries  caused  him  pain  in  the  back 
and  testicles,  and  on  cross-examination  defendant's  counsel  asked  him  a  question 
a.  to  his  ever  having  had  a  private  disease,  which  plainly  insinuated  that  such 
pain  was  or  might  have  been  caused  by  soma  private  disease,  it  wr-3  not  im- 
proper to  allow  plaintiff  to  state  in  answer  that  he  had  been  a  married  man 
for  twenty -one  years. 

3. — Same. 

Nor  \vas  it  error  for  plaintiff's  counsel,  on  redirect' examination,  to  repeat 
the  former  question  and  plaintiff's  answer  thereto  in  asking  plaintiff  if  he  was 
still  a  married  man,  where  such  question  was,  on  objection,  not  allowed. 

4. — Expert  Evidence — ^Inspection  of  Cars. 

Where,  in  an  action  by  a  railroad  employe  for  personal  injury,  plaintiff 
testified  that  he  had  been  in  the  railroad  business  for  more  than  twenty  years 
as  a  brakeman  and  conductor,  and  was  inspecter  of  cars  for  four  years,  he 
showed  himself  qualified  to  testify,  as  an  expert,  whether  a  defect  in  a  brake- 
staff  which  caused  his  Injuries  could  have  been  discovered  by  proper  inspection. 

5. — Same — Harmless  Error — Conclusion. 

Plaintiff  having  so  shown  himself  qualified  to  testify  as  an  expert,  it  was 
harmless  error  for  him,  in  answer  to  a  question,  to  state  that  he  was  qualified 
to  testify  as  to  whether  the  defect  in  question  was  discoverable  by  proper 
inspection;  and  his  testimony  on  the  point  was  not  objectionable  as  being  a 
conclusion. 

6. — Leading  Question. 

A  question  which  may  be  answered  by  a  simple  "yes"  or  "no"  is  not  leading 
unless  the  form  of  the  question  suggests  the  answer. 

7. — Pleading  and  Evidence — Variance. 

Where  the  petition  in  an  action  for  personal  injury  by  a  brakeman  alleged 
that  plaintiff,  while  passing  from  one  car  to  another,  took  hold  of  a  brakestaff 
to  support  himself,  and  was  injured  through  the  breaking  of  the  staff,  and  the 
evidence  showed  that  he  was  not  then  passing  from  one  car  to  another,  but  waa 
standing  at  the  brake  with  one  foot  on  one  car  and  the  other  on  another  car, 
and  turning  the  brake  for  the  purpose  of  setting  it,  the  variance  was  imma- 
terial. 

8. — Negligence — ^Inspection — Charge. 

A  requested  charge  that  though  the  defendant  company  did  not  exercise 
ordinary  care  to  discover  the  defect  in  the  brakestaff,  yet  if,  had  such  care  been 
exercised  by  the  defendant,  it  would  not  have  discovered  the  defect,  plaintiff 
could  not  recover,  was  properly  refused  where  the  undisputed  evidence  showed 
that  the  defect  would  have  been  discovered  by  proper  inspection. 

9. — Charge — ^Defects  of  Omission. 

Defects  of  omission  in  the  charge  given  can  not  be  complained  of  where 
there  was  no  request  for  a  special  charge  correcting  them. 
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Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

/.  A.  Read,  for  appellant. 

Lovejoy  &  Malevinsl-y,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  brought  by  the 
appellee  against  the  appellant  to  recover  damages  for  personal  injuries 
to  appellee,  alleged  to  have  been  caused  by  the  negligence  of  the  appel- 
lant. 

At  the  time  he  received  the  injuries  complained  of  appellee  was  in 
the  employment  of  appellant  as  a  switchman  in  its  railroad  yard  in 
the  city  of  Houston.  In  the  performance  of  the  duties  of  his  employ- 
ment he  went  upon  a  car  in  a  train  which  was  being  switched  in  said 
yard  and  attempted  to  set  the  brake  upon  said  car.  While  thus  engaged 
the  brakestaff  broke,  and  appellee  was  thrown  to  the  ground,  from  the 
car  and  was  seriously  and  painfully  injured.  There  was  an  old  crack 
in  this  brakestaff  down  in  the  ratchet  wheel  or  socket  which  lendered 
it  unsafe  and  dangerous  and  caused  it  to  give  way  when  appellee  at- 
tempted to  set  the  brake.  This  defect  in  the  brakestaff  was  latent,  but 
could  have  been  discovered  by  a  proper  inspection  on  the  part  of  appel- 
lant. The  car  did  not  belong  to  appellant,  but  had  been  received  by  it 
from  a  connecting  carrier  a  short  time  before  the  appellee  was  injured. 
Appellant's  servant,  whose  duty  it  was  to  inspect  cars  handled  by  it, 
made  an  inspection  of  this  car  when  it  was  received,  but  failed  to  dis- 
cover the  defect  in  the  brakestaff  because  he  did  not  go  upon  the  car 
and  try  the  brake.  He  testified  that  the  staff  looked  all  right,  and  that 
he  did  not  get  on  the  car  and  try  the  brake  because  the  lumber  with 
which  the  car  was  loaded  pressed  against  the  brake  wheel  and  would 
have  prevented  him  from  turning  the  brake.  If  the  inspector  had  taken 
hold  of  the  brake  wheel  and  tested  the  brake  in  a  proper  manner  by 
turning  it,  he  would  have  discovered  the  defect. 

The  first  assignment  of  error,  which  is  submitted  as  a  proposition,  is 
as  follows :  "The  court  erred  in  its  actions,  as  shown  in  defendant's  bill 
of  exception  number  1,  as  follows :  While  plaintiff,  during  the  trial  of 
said  cause,  was  on  the  witness  stand,  defendant  asked  permission  of  the 
court  to  object,  and  objected  beforehand,  to  the  question  that  the  plain- 
tiff's attorneys  had  signified  their  intention  of  asking  the  plaintiff  as  to 
whether  he  had  a  family,  plaintiff's  attorneys  having  stated  that  they 
differed  with  the  Supreme  Court  on  that,  and  intended  to  ask  the  ques- 
tion anyhow,  said  objection  being  made  in  the  presence  and  hearing  of 
plaintiff's  attorneys,  and  with  their  acquiescence,  the  objection  being 
that  such  testimony  was,  and  would  be,  irrelevant  and  immaterial  to  the 
issues,  and  defendant's  attorney  asked  the  court  to  forbid  in  advance 
such  question,  and  the  court  refused  to  do  so,  to  which  defendant  ex- 
cepted; and  thereafter  plaintiff's  attorneys  asked  the  plaintiff  the  fol- 
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lowing  question:  'Who  nursed  you  while  you  were  sick?*  to  which  the 
witness  responded :  *My  sister,  Mrs.  Jordan.*  Question :  'Who  nursed 
you  here?'  To  this  question  the  defendant  objected,  unless  it  was  ex- 
pected to  follow  up  the  evidence  by  showing  the  materiality  of  identify- 
ing the  person  who  nursed  him,  because  it  was  irrelevant  and  immaterial 
to  the  issues.  The  court  stated  that  it  thought  so  too,  but  that  it  could 
not  anticipate  what  plaintiff's  attorneys  desired  to  prove  by  the  plaintiff, 
and  thereupon  plaintiff's  attorneys  asked  the  following  question :  *I  will 
ask  you  this  question,  if  you  have  got  a  family  here  in  Texas  to  wait  on 
you?'  To  which  question  defendant  objected,  and  the  court  sustained 
the  objection,  and  defendant  excepted  to  the  asking  of  the  question,  and 
to  its  tacitly  bein'g  permitted  by  the  court,  on  the  ground  of  irrelevancy 
and  immateriality  as  hereinabove  indicated." 

There  is  no  merit  in  this  assignment.  The  statement  of  the  witness 
that  he  was  nuised  by  his  sister,  while  apparently  irrelevant  and  there- 
fore inadmissible,  could  not  have  had  any  effect  upon  the  jury  cr  in  any 
way  prejudice  defendant,  and  its  admission  in  evidence  was  immaterial 
and  harmless  error.  Conceding,  as  an  abstract  proposition,  that  it  was 
not  permissible  for  plaintiff  to  show  whether  or  not  he  was  a  married 
man,  the  mere  asking  of  the  question,  the  answer  thereto  being  forbidden 
by  the  court,  could  not  possibly  have  injured  defendant,  as  the  form  of 
the  question  did  not  suggest  the  answer  desired  or  expected,  and  there 
is  nothing  in  the  statement  of  the  proceedings  shown  in  the  bill  of  ex- 
ception which  would  authorize  the  conclusion  that  plaintiff's  attorney, 
in  asking  this  question,  was  improperly  attempting  to  get  before  the 
jury  evidence  which  he  knew  to  be  inadmissible. 

Upon  cross-examination  plaintiff  was  asked  by  defendant's  attorney 
if  he  had  any  private  trouble,  and  he  answered  in  the  negative.  De- 
fendant's attorney  then  asked  this  question :  "You  have  been  a  railroad 
man  thirty  years  and  never  had  a  private  trouble?"  To  this  question 
plaintiff  answered,  **Not  quite  thirty  years;  I  have  been  married  twenty- 
one  years."  Appellant  objected  to  this  answer  and  moved  the  court  to 
exclude  it  from  the  consideration  of  the  jury,  on  the  ground  that  it  was 
not  responsive  to  the  question  and  was  irrelevant.  There  was  no  error 
in  the  refusal  of  the  court  to  sustain  the  objection  to  this  testimony. 
The  plaintiff,  in  testifying  as  to  his  present  condition  and  the  suffering 
caus'^d  him  by  his  injuries,  had  stated  that  he  suffered  pain  in  his  back 
and  testicle.  The  question  propounded  by  defendant's  attorney  plainly 
insinuated  that  the  pain  and  suffering  complained  of  by  plaintiff  was 
or  might  have  been  caused  by  some  private  trouble  or  disease  with  which 
plaintiff  was  afflicted,  and  in  repelling  such  insinuation,  which  was  not 
justified  by  any  evidence  in  the  case,  it  was  not  improper  to  aiiow  plain- 
tiff to  state  that  he  had  been  a  married  man  for  twenty-one  yeard. 

The  third  assignment  of  error  complains  of  the  action  of  plaintiff's 
counsel  in  asking  the  plaintiff  while  on  the  stand  as  a  witness  the  fol- 
lowing question:  "Mr.  Read  [defendant's  attorney]  asked  you  if  you 
had  any  venereal  disease,  and  you  said  not,  and  that  you  had  been 
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married  twenty-one  years.  We  will  ask  you  whether  you  are  still  mar- 
ried/* The  defendant  objected  to  the  repetition  by  plaintiflf^s  attorney 
of  the  statement  previously  made  by  plaintiff  that  he  had  been  married 
twenty-one  years,  and  also  objected  to  the  question  as  to  whether  plaintiff 
was  still  married,  on  the  ground  that  it  was  irrelevant  and  immaterial. 
The  court  sustained  the  objection  and  plaintiff  was  not  permitted  to 
answer  it.  Thereupon  defendant  excepted  to  the  action  of  plaintiff's 
attorney  in  repeating  the  former  statement  of  the  plaintiff  and  in  ask- 
ing the  question  above  set  out,  on  the  ground  that  it  tended  to  prejudice 
defendant's  case.  The  assignment  presents  no  error.  As  before  stated, 
we  think  defendants  attorney,  by  an  unwarranted  insinuation  in  the 
question  put  by  him  to  the  plaintiff,  brought  out  the  statement  from 
plaintiff  that  he  had  been  a  married  man  twenty-one  years,  and  can 
not  be  heard  to  complain  of  such  statement  as  irrelevant  and  immaterial 
to  any  issue  in  the  case.  It  is  unnecessary  for  us  to  determine  whether 
it  was  proper  for  plaintiff  to  testify  as  to  whether  he  was  married  at 
the  time  of  the  trial,  as  the  trial  court  sustained  defendant's  objection 
to  this  question.  No  injury  could  have  possibly  resulted  to  defendant 
by  the  action  of  plaintiff's  attorney  in  propounding  the  question. 

Plaintiff,  while  testifying,  was  asked  by  his  attorneys  the  following 
question:  "Are  you  qualified  from  experience  and  knowledge  to  state 
to  the  jury  whether  or  not  the  defect,  if  any,  that  existed  in  that  bvake 
could  have  been  discovered  by  a  proper  test?''  Having  answered  this 
question  in  the  aflfirmativc,  he  was  asked  to  "state  to  the  jury  from  your 
experience  as  an  inspector  and  your  knowledge  about  the  business 
whether  or  not  in  your  opinion  the  condition  of  that  brake  was  such  as 
could  have  been  found  out  by  a  proper  inspection."  To  this  question 
he  answered:  "The  defect  should  have  been  discovered  by  a  proper  test; 
could  have  been  found  out  by  proper  handling  and  inspection."  The 
defendant  objected  to  these  questions  and  answers  on  the  grounds  that 
the  witness  wa'j  not  shown  to  be  qualified  as  an  expert,  and  that  the 
questions  were  leading  and  called  for  the  mere  conclusions  of  the  wit- 
ness. The  plaintiff  testified  that  he  had  been  in  the  railroad  business 
for  more  than  twenty  years,  as  brakeman  and  conductor,  and  was  in- 
spector of  cars  on  the  New  York  Central  Railroad  for  four  years.  Upon 
these  facts  the  trial  court  correctly  held  that  the  witness  was  qualified 
to  give  his  opinion  as  an  expert  upon  the  question  of  whether  the  defect 
in  the  brake  could  have  been  discovered  by  a  proper  inspection.  The 
witness  having  sho^vn  himself  qualified  to  testify  as  an  expert,  his  state- 
ment that  he  so  considered  himself  was  immaterial  and  harmless.  The 
objection  that  the  questions  were  leading  can  not  be  sustained.  Under 
the  rule  generally  laid  down  by  the  best  text  writers  the  questions  would 
be  leading  in  that  they  embody  a  material  fact  and  may  be  answered  by  a 
simple  affirmative  or  negative,  but  our  Supreme  Court  has  modified 
this  rule,  and  holds  that  a  question  which  may  be  answered  by  a  simple 
"yes"  or  **no"  is  not  leading  unless  the  form  of  the  question  suggests 
the  answer.     It  would  be  impossible  to  tell  from  the  form  in  which 
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these  questions  were  put  what  answer  was  desired^  and  therefore  the 
questions  can  not  be  considered  leading.  Lott  v.  King,  79  Texas,  292; 
Railway  Co.  v.  Dulnig,  92  Texas,  G55.»  The  objection  that  the  questions 
call  for  the  conclusions  of  the  witness  are  like^ivise  untenable.  All  ex- 
pert testimony  is  necessarily  but  the  opinion  and  conclusion  of  the  wit- 
ness, and  an  objection  to  such  testimony  on  this  ground  can  only  be  sus- 
tained wh^n  the  witness  is  not  shown  to  be  qualified  as  an  expert  to  ex- 
press an  opinion,  or  when  the  issue  is  one  which  is  not  susceptible  of  proof 
by  expert  testimony  but  must  be  determined  by  the  jury  from  the  facts 
before  them  and  their  common  knowledge  and  by  the  exercise  of  the 
best  judgment.  As  before  shown,  this  witness  was  qualified  to  testify  as 
an  expert,  and  it  is  clear  the  question  of  what  was  a  proper  inspection 
of  the  car  and  whether  such  inspection  would  have  discovered  the  defect 
in  the  brake,  was  a  question  upon  which  the  opinion  of  those  familiar 
with  the  railroad  service  and  the  ordinary  and  usual  manner  in  which 
cars  are  inspected  and  who  were  informed  as  to  the  exact  character  of 
the  defect,  could  be  properly  received  in  evidence.  Railway  Co.  v. 
Thompson,  75  Texas,  503. 

The  sixth  assignment  of  error  complains  of  the  refusal  of  the  trial 
court  to  instruct  the  jury  to  find  for  the  defendant  on  the  ground  that 
the  evidence  shows  that  the  appellee  was  not  injured  in  the  manner  and 
under  the  circumstances  alleged  in  his  petition.  The  petition  alleges 
that  appellee  was  passing  from  one  <;ar  to  another,  and  in  order  to 
support  himself  took  hold  of  the  brakestaff,  when  said  staff  broke  and 
caused  him  to  fall  and  receive  the  injuries  complained  of.  The  evi- 
dence shows  that  appellee  was  not  passing  from  one  car  to  another  at 
the  time  of  the  accident,  but  was  standing  at  the  brake  with  one  foot  on 
one  car  and  one  upon  the  other,  and  was  turning  the  brake  for  the 
purpose  of  setting  same.  We  think  th's  variance  between  the  allegatioa 
and  the  proof  is  immaterial.  Appellee's  cause  of  action  as  alleged  in  his 
petition  was  grounded  upon  the  negligence  of  appellant  in  furnishing 
him  a  defective  and  dangerous  instrument  ^ith  which  to  perform  his 
work,  by  reason  of  which  he  was  injured.  It  is  a  fundamental  rule  of 
evidence  that  only  the  substance  of  the  issue  need  be  proven.  Proof 
that  the  brakestaff  was  defective,  and  that  this  defect  was  the  direclT 
cause  of  appellee's  injury,  certainly  met  the  requirement  of  the  rule  be- 
fore stated,  and  it  was  wholly  immaterial  whether  at  the  time  the  staff 
broke  appellee  was  simply  holding  on  to  same  for  support  or  turning 
same  for  the  purpose  of  setting  the  brake,  no  issue  of  contributory 
negligence  being  raised  under  either  circumstance.  Hicks  v.  Railway 
Co.,  96  Texas,  355,  72  S.  W.  Rep.,  836;  Railway  Co.  v.  Lee,  7  Texas 
Ct.  Rep.,  40. 

The  seventh  assignment  complains  of  the  refusal  of  the  court  to  sub- 
mit to  the  jury  a  special  charge  requested  by  appellant  to  the  effect  that 
if  the  jury  believed  from  the  evidence  that  the  plaintiff  was  not  injured 
substantially  in  the  manner  alleged  in  his  petition,  they  should  find  for 
the  defendant.     This  charge  was  properly  refused  because  the  undis- 
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puted  evidence  shows  that  the  plaintiflE  was  injured  substantially  in  the 
manner  and  under  the  circumstances  alleged  in  his  petition.  The  imma- 
terial variance  between  the  evidence  and  the  allegation  of  the  petition 
discussed  under  the  preceding  assignment  did  not  raise  the  issue  sought 
to  be  submitted  by  this  charge. 

The  appellant  requested  the  trial  court  to  charge  the  jury  as  follows : 
"If  you  believe  that  the  defendant  did  not  exercise  ordinary  care  to  dis- 
cover the  defects  in  the  brakestaff  in  this  case,  but  if  you  yet  believe  that 
had  such  care  been  exercised  by  the  defendant  it  would  not  have  dis- 
covered such  defect,  then  you  will  find  for  the  defendant."  The  re- 
fusal of  the  trial  court  to  give  this  charge  is  complained  of  in  the  eighth 
assignment  of  error.  The  assignment  is  without  merit.  The  requested 
charge  was  properly  refused  because  the  undisputed  evidence  shows  that 
the  defect  in  the  brakestaff  would  have  been  discovered  by  a  proper  in- 
spection of  the  car,  and  therefore  the  charge  presented  an  issue  not 
raised  by  the  evidence. 

There  was  no  affirmative  error  in  the  charge  on  the  measure  of  dam- 
ages. If  the  defendant  desired  fuller  instructions  to  the  jury  upon  this 
subject  it  should  have  presented  a  correct  special  charge  and  requested 
its  submission  to  the  jury,  and  having  failed  to  do  this  it  can  not  com- 
plain of  omissions  in  the  charge  given  by  the  court. 

There  is  ample  testimony  to  sustain  the  verdict  of  the  jury  on  the 
issue  of  the  liability  of  appellant,  and  the  amount  of  the  verdict  is  not 
shown  to  be  excessive.  The  record  disdoses  no  material  error,  and  the 
judgment  of  the  court  below  is  affirmed. 

Affvrmed. 
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J.  H.  Faucett  v.  A.  M.  Sheppard. 

Decided  June  13,  1903. 

School  Lands— Applicaticn  to  PuTchaBe. 

A  tract  of  State  school  land  was  appraised  at  $2.50  per  acre,  but  through 
mistake  the  purchaser's  application  stated  the  price  as  $2  psr  acre,  and  his 
obligation  was  given  for  the  unpaid  part  of  the  purchase  money  at  that  price. 
The  Land  Commissioner,  having  discovered  the  mistake,  notified  the  purchasar, 
who  thereupon  executed  his  obligation  for  the  proper  amount  on  the  basis  of 
$2.50  per  acre  as  the  price  and  tiie  Ck)mmissioner  changed  the  figures  in  the  appli- 
cation so  as  to  show  the  proper  price.  Held,  that  the  purchaser's  right  to  buy 
additional  school  lands  could  not  be  defeated  by  showing  such  mere  irregularity 
in  the  title  to  his  home  s?ction. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
N.  R.  Lindsey. 

J.  M,  Wagstaff,  for  appellant. 

Leggett  &  Kirhy  and  R,  E,  Chandler,  for  appellee. 

CONNER,  Chief  Justice. — On  a  former  appeal  a  judgment  in  this 
case  in  appellee^s  favor  was  reversed  on  the  sole  ground  that  the  evidence 
failed  to  show  that  the  section  of  State  school  land  in  controversy  was 
within  a  radius  of  five  miles  of  appellee's  home  section.  See  Faucett  v. 
Sheppard,  60  S.  W.  Rep.,  276,  to  which  we  refer  for  statement  of  the 
case.  This  fact,  however,  was  proven  on  the  trial  from  which  the  present 
appeal  was  taken,  and  it  is  now  insisted  that  appellee's  application  to 
purchase,  which  was  prior  to  that  of  appellant's,  is  invalid  because 
appellee's  title  to  his  home  section  is  void  in  that  in  his  application  to 
purchase  the  same  on  March  2,  1897,  in  the  column  of  "prices  per  acre" 
appellee  gave  the  price  as  $2,  whereas  it  had  theretofore  been  duly  ap- 
praised at  $2.50  per  acre,  and  in  that  appellee's  obligation  had  then  been 
given  for  the  remaining  purchase  money  at  the  rate  of  $2  per  acre. 
The  facts,  which  are  undisputed,  show,  however,  that  the  misdescription 
noted  as  to  price  was  induced  by  a  letter  from  the  Commissioner  of  the 
General  Land  Office,  and  that  goon  thereafter,  and  prior  to  the  applica- 
tion of  either  party  to  purchase  the  land  in  controversy,  the  Commis- 
sioner discovered  and  notified  appellee  of  said  mistake  in  the  statement 
of  price,  whereupon  appellee  forthwith  executed  and  forwarded  obliga- 
tion for  the  proper  amount,  which  was  received  by  the  Commissioner 
and  by  him  attached  to  the  application  in  lieu  of  the  original  obligation; 
the  Commissioner  at  the  same  time  writing  the  figure  5  over  the  0  in 
the  application,  so  that  in  said  column  of  "prices,  per  acre"  the  proper 
appraised  price  of  $2.50  per  acre  appeared,  and  thereupon  award  was 
made. 

Appellee's  title  to  his  home  section  was  in  all  other  respects  regular, 
and  we  see  no  force  in  the  contention  that  the  proceedings  above  noted 
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render  such  title  void.  It  would  certainly  be  lamentable  if  the  title  of 
pnrchasors  of  our  school  lands  could  be  held  void  because  of  matter  at 
most  constituting  mere  irregularities.  The  erroneous  statement  of  the 
appraised  value  of  appellee's  home  section  in  his  application  to  purchase 
it  was  entirely  immaterial.  The  law  does  not  require  the  application  to 
show  the  price  of  lands  sought  to  be  purchased.  The  only  requirement 
in  this  particular  is  that  the  land  desired  shall  be  described.  Nor  does, 
the  law  recjuire  the  obligation  to  be  filed  at  the  same  time  as  the  appli- 
cation, nor  as  part  of  it.  It  is  sufficient  that  it  was  shown  beyond  dis- 
pute that  the  proper  obligation  was  in  fact  filed  with  the  application  and 
accepted  by  the  Commissioner  before  the  award  was  made,  there  being 
no  intervening  right.  We  conclude  that  appellee  had  good  title  to  his 
home  section,  and  that  he  was  an  actual  settler  thereon  at  all  times  in- 
volved, and  as  such  qualified  to  purchase  as  additional  thereto  the  sec- 
tion in  controversy. 

It  follows  that  we  should  affirm  the  judgment,  the  remaining  ques- 
tions now  presented  having  been  determined  adversely  to  appellant's 
contention  on  the  former  appeal,  and  the  admitted  facts  showing,  as  we 
conceive,  prior  and  superior  title  in  appellee  to  the  land  in  controversy. 

The  judgment  is  affirmed. 

Afjirmed, 
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W.  J.  EUCKWORTH  ET  AL.  V.  FORT  WORTH  &  RiO  GrANDE  RAILWAY 

Company. 

Decided  June  13,  1903. 

1. — Setting  Fires — ^Railroads — Burden  cf  Proof. 

Where  in  an  action  against  a  railway  company  for  damages  caused  by  a 
fire  alleged  to  have  been  S3t  by  sparks  ffom  one  of  its  engines  tlie  real  issue 
was  whether  the  fire  was  caused  by  sparks  from  an  engine,  it  was  error  for  the 
court's  charge  to  put  the  burden  of  proof  upon  the  def3ndant  to  show  want  of 
negligence  in  the  construction  and  operation  of  its  engine. 

2. — Same — ^Degree  of  Care. 

The  law  does  not  requir?  of  railway  companies  the  equipment  of  their 
engines  with  absolutely  "the  best  approved  appliances  in  general  use  for  pre- 
venting the  escape  of  fire,"  but  that  degree  of  care  only  in  this  respect  that 
would  be  exercised  by  a  person  of  ordinary  prudence  under  the  same  or  similar 
circumstances. 

3. — ^New  Trial — ^Diligence. 

A  nsw  trial  was  properly  refused  where  the  newly  discovered  evidence  on 
account  of  which  it  wis  sought  was  that  of  a  witness  who  had  testified  on  the 
trial  for  the  applicant,  and  the  slightest  diligence  in  his  examination  would 
have  disclosed  the  alleged  new  matter. 

Appeal  from  the  District  Court  of  Hood.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Reeder  <&  Cooper  and  Crane,  Greer  &  Wharton,  for  appellants. 

West,  Chapman  &  West,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  Duckworth  sued  appellee  to 
recover  damages  for  the  loss  of  his  gin  property,  alleged  to  have  been 
btimed  by  reason  of  escaping  sparks  from  one  of  appellee's  passing 
engines,  and  the  appellant  Fire  Association  of  Philadelphia  intervened, 
alleging  the  payment  of  certain  insurance  on  the  property  burned,  and 
praying  to  be  subrogated  to  the  extent  thereof  to  the  right  of  appellant 
Duckworth.  It  was  alleged  that  the  engine  which  set  out  the  fire  was 
at  the  time  negligently  operated  and  unprovided  with  proper  and  suf- 
ficient appliances  to  prevent  the  escape  of  sparks.  Appellee  pleaded 
the  general  denial,  and  the  trial  resulted  in  its  favor. 

The  principal  assignment  of  error  relates  to  the  refusal  of  the  court 
to  give  the  following  special  charge,  viz :  "Counsel  for  the  plaintiff  and 
intervener  ask  the  following  charge:  'Gentlemen  of  the  jury,  you  are 
fnstructed  that  if  the  plaintiff's  gin  was  set  on  fire  by  sparks  emitted 
from  the  engine  of  the  defendant  railway  company,  as  charged  in  their 
petitions,  and  if  the.  emission  of  said  sparks  which  set  fire  to  said  gin 
was  the  result  of  the  neglirence  of  the  said  defendant  company's  agents 
and  servants  in  operating  their  said  engine  so  emitting  same,  or  if  you 
believe  from  the  evidence  that  the  emission  of  said  sparks  was  due  to 
the  fact  that  the  said  engine  being  then  and  there  operated  by  the  agents 
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and  servants  of  said  defendant  company  was  unskillfully,  improperly 
and  negligently  constructed,  and  that  it  wcs  not  sunicitntly  and  properly 
equipped  with  spark-arresting  cevices,  and  tl^at  by  reason  of  ti.ese  con- 
ditions said  engine  was  out  of  order  in  reg:ird  to  its  appliances  for  the 
prevention  of  the  escape  of  sparks,  and  that  but  for  such  negligence  the 
sparks  emitted  from  said  engine  would  not  have  set  fire  to  plaintiflf^s 
property,  you  will  find  for  the  plaintiiT  and  intervener.  In  this  con- 
nection you  are  charged  that  the  burden  of  proof  devolves  upon  the 
defendant  company  to  prove  that  its  locomotive  was  not  negligently 
constructed  as  charged  by  the  plaintiff  and  the  said  intervener,  and  that 
it  was  properly  equipped  with  the  best  approved  appliances  in  general 
use  for  preventing  the  escape  of  fire,  and  also  to  prove  that  its  locomo- 
tive was  being  carefully  operated  at  the  time  when  said  sparks  were 
emitted  that  set  fire  to  said  building.** 

We  think  the  charge  was  properly  refused.  The  gin  with  machinery 
burned  was  situated  about  15(5  feet  south  of  appellee's  right  of  way  in 
the  town  of  Granbury.  There  was  no  direct  evidence  as  to  the  origin  of 
the  fire,  and  the  sharjly  contested  issue  in  the  evidence  was  whether 
the  fire  originated  from  a  passing  engine  at  all,  as  alleged.  The  real 
issue  was  not  whether  the  engine  indicated  by  the  testimony  as  the  only 
one  which  could  probably  have  set  out  the  fire,  was  provided  with  a 
proper  spark-arrester,  or  was  improperly  handled  at  the  time.  This 
engine  was  shown  to  have  been  attached  to  a  light  train  which  passed 
at  3 :47  a.  m.  on  the  morning  of  November  13,  1901,  and  the  testimony 
of  appelleo^s  witnesses  that  it  was  properly  operated  and  equipped  with 
approved  spark-arresters  was  not  disputed  save  by  the  testimony  of 
some  of  appsllant's  witnesses  to  the  ettect  that  on  other  occasions  and 
from  eng.nes  not  identified  as  the  one  under  consideration,  sparks  had 
been  emitted  and  set  out  fire  at  as  great  a  distance.  The  §re  in  ques- 
tion was  not  discovered  until  about  G  a.  m.  of  the  morning  stated,  and 
the  evidence  conflicts  as  to  the  direction  of  the  wind.  Duckworth  tes- 
tified to  the  effect  that  some  op?nin['^s  in  the  gin  house  toward  the  right 
of  way  were  unclosed,  and  that  the  fire  had  apparently  originated  from 
a  point  on  the  inside  near  one  of  these  openings  and  burned  thence  along 
the  hard  pine  floor  to  the  gin  stands  on  the  south  side  of  the  building 
^where  the  fire  at  the  time  of  obs3rvation  had  gained  great  headway. 
There  was  much  testimonv  as  to  the  direction  of  the  wind,  and  the 
night  agent  of  appellee  testified  that  at  the  time  involved  he  stood  on 
the  platform,  watched  the  outgoing  train  and  observed  no  sparks,  but 
did  notice  heavy  black  smoke  issuing  from  the  engine,  but  that  such 
smoke  rolled  to  the  north.  Other  circumstances  might  be  adverted  to, 
but  we  think  this  sufficient  to  indicate  the  real  issue  and  to  illustrate 
our  conclusion  that  a  charge  in  effect  indicating  when  the  burden  of 
proof  shifted  to  appellee  would  have  been  inappropriate  and  confusing. 
Railway  Co.  v.  Syfan,  43  S.  W.  Eep.,  551;  Railway  Co.  v.  Dotson,  38 
S.  W.  Rep.,  644.  Besides,  the  requested  charge  would  have  devolved 
a  greater  burden  on  appellee  than  the  law  imposes.     The  law  does  not 
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require  of  railway  companies  the  equipment  of  their  engines  with  ab- 
solutely the  '^est  approved  appliances  in  general  use  for  preventing  the 
escape  of  fire,"  but  that  degree  of  care  only  in  this  respect  that  would 
be  exercised  by  a  person  of  ordinary  prudence  under  the  same  or  similar 
circumstances.  Carter  v.  Railway  Co.,  95  Texas,  461,  68  S.  W.  Rep., 
159. 

Assignments  of  error  not  involved  in  the  foregoing  conclusions  need 
but  brief  notice.  Of  the  two  witnesses  on  account  of  whose  newly  dis- 
covered testimony  a  new  trial  was  sought,  one  had  testified  on  the  trial 
in  behaK  of  appellants,  and  the  slightest  diligence  in  examination  must 
at  the  proper  time  have  disclosed  the  alleged  newly  discovered  fact. 
The  testimony  of  the  other  witnesses,  as  well  as  that  of  the  first,  was, 
we  think,  altogether  too  inconclusive  and  uncertain,  in  the  light,  of  the 
testimony,  to  have  justified  a  new  trial.  At  least  we  can  not  say  that 
the  court  abused  his  discretion  in  overruling  the  motion  therefor  on 
this  ground.  The  assignment  questioning  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  and  judgment  is  not  followed  by  any  prop- 
osition or  statement,  and  is  evidently  not  relied  upon. 

Finding  no  error  as  assigned  the  judgment  is  affirmed. 

Affirmed. 
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R.  E.  WiTCHER  V.  J.  A.  Wiles  et  al. 

Decided  June  13,  1903. 

School  Land — Abandonment — ^Bond  for  Title — Sale. 

A  sale  of  school  land  by  bond  for  title  which  provided  that  the  obligor 
should  continue  to  occupy  the  land  for  the  full  term  of  three  years  and  at  its 
expiration  should  convey  to  the  obligee  by  a  sufficient  school  land  deed,  did 
not  constitute  an  abandonment  where  the  obligor  never  surrendered  the  posses- 
sion under  the  bond,  but  continued  his  occupancy  on  part  of  the  survey  and 
still  received  rent  from  the  obligee  under  a  lease  executed  prior  to  the  bond. 

Appeal  from  the  District  Court  of  Childress.  Tried  below  before 
Hon.  G.  A.  Brown. 

E.  E.  Diggs,  for  appellant. 

W.  B.  Howard  and  Q.  S.  Barreft,  for  appellees. 

SPEER,  Associate  Justice. — The  award  of  the  land  in  controversy 
to  appellee  Bayless  must  be  sustained.  His  applications  for  the  survey, 
and  to  purchase,  being  regular,  and  all  other  requirements  of  the  law 
having  been  fully  complied  with,  he  was  entitled  to  the  award,  and  his 
right  was  superior  to  that  of  Cawthon,  under  whom  appellant  claims, 
for  the  reason  that  said  Cawthon  was  never  an  actual  settler  upon  the 
land.  The  land  not  being  detached  land,  the  purchaser  under  the 
acts  of  1900  and  1901  must  be  held  to  a  compliance  with  the  conditions 
of  actual  settlement.  See  Act  Feb.  23,  1900,  Gen.  Laws  26th  Leg., 
pp.  32,  33;  Amendatory  Act  April  15,  1901,  Gen.  Laws  27th  Leg.,  p. 
254. 

This,  then,  brings  us  to  a  consideration  of  the  more  important  ques- 
tion in  the  case,  of  what  eflfect,  if  any,  is  to  be  given  to  the  following  in- 
strument executed  by  Bayless  to  appellee  Wiles,  to  wit : 

"The  State  of  Texas,  County  of  Childress.  Know  all  men  by  these 
presents,  that  I,  W.  H.  Bayless,  of  the  county  of  Childress  and  State 
of  Texas,  am  held  and  firmly  bound  to  J.  A.  Wiles,  of  the  county  of 
Childress  and  State  of  Texas,  in  the  sum  of  five  hundred  dollars  to  be 
paid  to  J.  A.  Wiles,  his  executors,  administrators  or  assigns,  to  the 
payment  whereof  I  bind  myself,  my  heirs,  executors  and  administrators 
firmly  by  these  presents.  Dated  Feb.  24,  1902.  The  condition  of  lihe 
above  obligation  is  that  whereas  the  above  bound  W.  H.  Bayless  has 
this  day  sold  to  the  said  J.  A.  Wiles,  his  heirs  and  assigns  fdrever,  the 
following  described  real  estate,  lying  and  being  in  the  county  of  -Childress 
and  State  of  Texas,  to  wit:  one  hundred  and  twenty-seven  and  one- 
tenth  acres  off  of  the  south  part  qf  survey  25,  block  T,  in  Childress 
County,  Texas,  awarded  to  W.  H.  Bayless,  and  containing  285.7  acres, 
and  more  fully  described  in  the  county  surveyor's  records  of  Childress 
County  as  the  survey  of  S.  Cawthon  as  a  homestead.  The  considera- 
tion paid  for  said  land  is  as  follows  to  wit :  two  hundred  and  fifty  dollars 
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cash  in  hand,  the  receipt  of  which  is  hereby  acknowledged.  Now  if  the 
said  W.  H.  Bayless  shall  make  or  cause  to  be  made  to  the  said  J.  A. 
Wiles,  his  heirs,  assigns  or  legal  representatives,  two  years  and  ten 
months  from  this  date,  or  after  proof  of  three  years  occupancy  has 
been  made  by  said  W.  H.  Baybss  and  accepted  at  the  General  Land 
Office,  a  good  and  valid  school  land  title  to  said  premises,  then  this 
obligation  shall  be  null  and  void,  otherwise  it  shall  remain  in  full  force 
and  effect. 

"Witness  our  hands  this  24th  day  of  February,  1902.  '  W.  H.  Bayless, 
J.  A.  Wiles.^' 

The  application  of  Bayless  to  purchase,  and  the  award  of  the  Com- 
missioner thereon,  were  made  on  November  21,  1901;  and  it  is  con- 
tended that  feince  Wiles  has  made  no  application  to  purchase  the  land, 
nor  in  any  other  way  sought  to  have  himself  substituted  as  purchaser, 
the  execution  of  the  above  instrument  operated  as  a*  complete  abandon- 
ment of  the  land  upon  the  part  of  Bayless,  and  that  tl  e  same  was  im- 
mediately again  upon  the  market  for  sale  under  the  Act  of  April  19, 
1901  (Gen.  Laws  27th  Leg.,  p.  294),  and  that  it  should  have  been 
awarded  to  appellant  upon  his  applications  of  date  March  28,  1902,  and 
April  26,  1902,  he  being  at  the  time  qualified  in  every  respect  to  pur- 
chase and  his  applications  being  in  all  respects  sufficient. 

The  testimony  was  to  the  eU'ect  that  the  instrument  showed  the  real 
transaction  between  the  parties,  and  that  the  consideration  named  was 
paid.  It  further  showed  that  prior  to  the  execution  of  the  bond  for 
title  Bayless  had  leased  the  land  to  Wiles  at  10  cents  per  aerie  per  year 
reserving  the  right  to  use  the  same  for  the  pasturage  of  his  own  stock, 
and  had  never  surrendered  the  possession  of  the  land  to  Wiles  under  the 
bond  for  title,  but  was  still  receiving  rent  under  the  lease  contract  and 
was  still  pasturing  the  land  jointly  with  Wiles,  and  was  still  residing  and 
making  his  home  upon  another  part  of  the  285.7  acres  awarded  to  him 
of  which  the  land  in  controversy  is  a  part. 

The  Act  of  April  19,  1901,  above  cited,  provides:  "If  any  pur- 
chaser shall  fail  to  reside  upon  and  improve  in  good  faith  the  land 
purchased  by  him  as  required  by  law,  he  shpll  forfeit  said  land  and  all 
payments  made  thereon  to  the  State,  to  the  same  extent  as  for  the 
nonpayment  of  interest,  pnd  such  land  shall  be  again  u[:on  the  market 
as  if  no  such  sale  and  forfeiture  had  occurred,  and  all  forfeitures  for 
nonoccupancy  shall  have  the  effect  of  placing  the  land  upon  the  market 
without  any  action  whatever  on  the  part  of  the  Commi^isioner  of  the 
General  Land  Off:ce.'^ 

It  has  been  held  that  this  act  does  not  apply  to  sales  under  prior 
acts  (Bates  v.  Bratton,  9G  Texas,  279,  72  S.  W.  Rep.,  157) ;  but  treat- 
ing the  purchase  of  Bayless  as  one  un(Vr  this  act,  still  we  dp  not  think 
the  facts  show  an  abandonment  of  the  land.  The  contract  between 
himself  and  Wiles  contemplates  that  Bayless  will  continue  to  occupy  the 
land  in  compliance  with  law  for  the  full  period  of  three  years,  at  the  end 
of  which  time  he  will  make  a  sufficient  school  land  deed  conveying  the 
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property  to  Wiles.  The  Legislature  has  never  seen  fit  to  proscribe 
such  contracts^  and  the  courts  can  not  do  so.  Abandonment  is  a  ques- 
tion of  fact,  to  be  determined  from  all  the  circumstances  in  evidence, 
and  in  this  connection  it  is  proper  to  consider  such  a  contract  and  to 
give  to  it  such  weight  as  it  is  entitled  to  in  view  of  all  the  other  facts 
in  evidence.  This  was  done  in  the  trial  court,  and  the  question  of 
abandonment  resolved  against  appellant^  and  we  can  not  say  that  in 
this  the  court  erred. 

The  judgment  is  affirmed. 

Affirmed. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 

J.  B.  Wilder. 

Decided  June  13,  1903. 

1.^ — ^Assumed   Riak '  and   Contributory   Negligence — Charge — Injury   to   Railroad 
Employe. 

A  charge,  in  an  action  by  a  railroad  employe  for  personal  injury,  that 
plaintiff  had  assumed  all  the  risks  ordinarily  incident  to  the  service,  and  could 
not  recover  unless  his  injury  was  caused  directl;;^  Oy  the  negligence  of  the 
defendant,  without  fault  on  his  part  contributing  thereto,  and  unless  his  injury 
was  caused  by  the  negligence  of  defendant  or  its  servants  in  the  respects  alleged, 
without  fault  on  plaintiff's  part  contributing  thereto,  pre3ented  a  correct  state- 
ment of  the  law  as  to  assumed  risk,  and  was  not  misleading  as  oonfiising  the 
issues  of  contributory  negligence  and  assumed  risk. 

2. — Same — ^Fellow  Servant. 

The  negligence  of  the  servant  in  charge  of  the  engine,  causing  injury  to  an 
assistant  hostler  while  engaged  in  making  a  coupling,  renders  the  company 
liable  therefor. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  Hon. 
Wm.  Poindexter. 

3.  W,  Terry  and  Balling er  Mills,  for  appellant. 

S,  C.  Padelford,  for  appellee. 

TEMPLETON,  Associate  Justice. — J.  B.  Wilder  was  injured 
while  in  the  service  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany. He  brought  suit  on  account  of  his  injuries,  and  on  a  jury  trial 
obtained  judgment  for  $950. 

At  the  time  he  was  injured  the  plaintiflf  was  working  in  the  com- 
pany's shops  and  yards  at  Cleburne  in  the  capacity  of  assistant  hostler. 
He  and  the  hostler  were  directed  to  take  an  engine  and  change  the 
position  of  some  tank  cars.  The  hostler  acted  as  engineer,  and  the 
plaintiflf  coupled  the  cars.  The  first  coupling  was  made,  and  the  engine 
and  car  thereto  attached  were  brought  to  a  standstill  a  short  distance 
from  another  car  which  was  to  be  coupled  onto  and  moved.  The  plain- 
tiflf signaled  the  hostler  to  move  slowly  up  to  the  second  car,  and  went 
in  between  the  cars  which  were  to  be  coupled.  He  went  to  the  standing 
car  and  prepared  to  make  the  coupling.  He  then  looked  toward  the 
moving  car  and  discovered  that  it  was  almost  upon  him.  Before  he 
could  get  oflf  the  track  the  cars  came  together,  and  he  was  caught  be- 
tween them  and  injured.  It  was  alleged  in  the  petition  that  the  hostler 
disregarded  the  slow  signal  which  the  plaintiflf  gave  him  and  negli- 
gently moved  the  engine  and  attached  car  at  a  dangerously  rapid  speed 
up  to  and  against  the  standing  car,  thereby  causing  the  accident.  The 
defendant  pleaded  the  general  issue,  assumed  risk  and  contributory 
negligence. 

Complaint  is  made  of  the  eighth  paragraph  of  the  court's  charge; 
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which  reads  as  follows:  "When  plaintiflf  entered  the  service  of  the 
defendant  company  he  assumed  all  the  risks  and  dangers  ordinarily 
incident  to  the  service  in  which  he  was  engaged,  and  though  you  might 
believe  from  the  evidence  that  the  plaintiff  was  injured  as  alleged,  you 
could  not  find  for  him  unless  such  injury  was  caused  directly  by  the 
negligence  of  the  defendant  company,  without  fault  on  his  part  con- 
tributing thereto,  and  imless  you  believe  from  the  evidence  that  the 
plaintiff  was  injured  as  alleged,  and  that  such  injury  was  caused  by 
the  negligence  of  the  defendant  company  or  its  servant  in  charge  qf 
said  engine  in  the  respects  alleged,  without  fault  on  the  part  of  plain- 
tiff contributing  thereto,  you  should  find  for  the  defendant."  The 
complaint  is  that  the  charge  does  not  correctly  present  the  law  of  as- 
sumed risk,  and  confuses  the  defenses  of  assumed  risk  and  contributory 
negligence. 

The  charge  properly  instructed  the  jury  that  "when  plaintiff  entered 
the  service  of  the  defendant  company  he  assumed  all  the  risks  and  dan- 
gers ordinarily  incident  to  the  service  in  which  he  was  engaged."  And 
it  is  the  law,  as  stated  in  the  charge,  that  the  plaintiff  was  not  entitled 
to  recover,  even  if  he  was  injured  as  alleged,  "unless  such  injury  was 
caused  directly  by  the  negligence  of  the  company,  without  fault  on  his 
part  contributing  thereto.'^  Nor  is  there  any  doubt  as  to  the  legal  cor- 
rectness of  the  instruction  that  "unless  vou  believe  from  the  evidence 
that  plaintiff  was  injured  as  alleged,  and  that  such  injury  was  caused 
by  the  negligence  of  the  defendant  company  or  its  servant  in  charge  of 
said  engine  in  the  respects  alleged,  without  fault  on  the  part  of  the 
plaintiff  contributing  thereto,  you  should  find  for  the  defendant."  The 
contention  of  appellant  that  the  issue  of  assumed  risk  was  incorrectly 
presented  can  not  be  sustained. 

The  other  contention  of  appellant  is  that  the  charge  was  misleading 
in  that  it  confused  the  issues  of  assumed  risk  and  contributory  negli- 
gence. The  charge  informed  the  jury  that  the  plaintiff  assumed  the 
risks  ordinarily  incident  to  his  employment,  and  that  he  was  not  entitled 
to  recover,  e\en  if  he  was  injured  as  alleged,  "unless  such  injury  was 
caused  directly  by  the  negligence  of  the  defendant  company,  without 
fault  on  his  part  contributing  thereto."  This  instruction  requiied  a 
finding  for  the  defendant  unless  the  injury  was  caused  directly  and 
solely  by  the  negligence  of  the  company.  If  the  injury  was  caused  by 
such  negligence,  it  was  not  caused  by  any  of  the  risks  assumed  by  the 
plaintiff,  for  he  did  not  assume  the  risks  arising  from  his  employer's 
neglect.  The  issue  of  contributory  negligence  was  evidently  referred 
to  by  the  trial  judge  in  this  connection  in  order  to  preclude  a  recovery 
by  the  plaintiff,  unless  the  negligence  of  the  defendant  was  the  sole 
cause  of  the  accident.  A  reference  to  the  issue  for  such  purpose  was 
not  calculated  to  mislead  the  jury  to  the  injury  of  the  defendant,  or  to 
confuse  the  issues  in  the  minds  of  the  jurors. 

The  court  instructed  the  jury,  in  substance,  that  if  the  servant  of 
the  company  in  charge  of  the  engine  was  negligent,  the  defendant  was 
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responsible  therefor.  The  proposition  is  too  well  settled  to  admit  of 
argument.  The  proposition  was  stated  abstractly,  and  the  charge  did 
not  require  the  jury  to  find  for  the  plaintiff  if  the  engineer  was  negli- 
gent, without  regard  to  the  other  issues  in  the  case.  The  charge  was  a 
correct  statement  of  the  law,  and  the  criticisms  urged  against  it  by  ap- 
pellant are  without  merit. 

It  is  contended  that  the  evidence  was  not  suflScient  to  warrant  the 
verdict,  but  we  do  not  concur  in  the  contention.  We  find  no  reversible 
error  in  the  record,  and  the  judgment  will  therefore  be  aflSrmed. 

AiJirmed. 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  v.  M.  E.  Huber  et  al. 

Decided  Jun3  13,  1903. 

L— Semoyal  of  Cause — ^Joint  Defendants — Action  Not  Separable.  • 

An  action  for  personal  injury  against  the  Texas  •&  Pacific  Railway  Company 
and  on3  of  its  engineers  is  not  removable  to  the  Federal  court  upon  the  joint 
petition  of  both  defendants  alleging  that  the  suit  is  one  arising  under  the  laws 
of  the  United  States  in  that  the  defendant  railway  company  was  incorporated 
by  an  act  of  Congress,  under  which  it  was  being  operated,  wh^re  there  is  no 
separable '  ccntrcv<.rsy  between  plaintiffs  and  the  railway  company,  and  no 
evidence  that  the  other  defendant  was  made  a  party  sohly  to  defeat  the 
removal. 

8. — ^Assignment  of  Error. 

VMiere  an  assignment  of  error  embraces  separate  and  distinct  propositions, 
but  not  submitted  as  propositions,  nor  followed  by  any  statement,  it  will  not 
be  considered. 

S.~Contribatory  Negligence— Facts  Requiring  Charge — ^Failure  to  Look. 

Where,  in  an  action  for  the  death  of  a  person  struck  by  an  engine  while 
crossing  the  railroad  track,  thsre  was  evidence  that  at  the  time  the  deceased 
started  to  cross  the  track  he  could  have  seen  the  engine,  there  being  nothing 
to  obstruct  his  view,  and  the  defendant  had  pleaded  contributory  negligence, 
it  was  entitled  to  have  the  jury  told  that  the  deceased  was  bound  to  use  such 
precaution  to  learn  of  the  approaching  trains  before  attempting  to  cross  the 
track  .\8  men  of  ordinary  prudence  would  under  like  circumstances,  and  that  a 
failure  to  use  such  care  was  contributory  negligence. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

r.  J.  Freeman  and  Hall,  Flippen  £  McCormick,  for  appellant. 

M,  M.  Paris  and  W.  T,  Strange,  for  appellees. 

RAINEY,  Chief  Justice. — In  February,  1902,  a  switch  engine, 
while  being  operated  by  appellant's  servants  along  Pacific  Avenue,  a 
public  thoroughfare  in  the  city  of  Dallas,  ran  over  and  killed  Lawrence 
Huber.  His  surviving  wife,  M.  E.  Huber,  for  herself  and  as  next 
friend  for  Georgia  Huber,  minor,  daughter  of  deceased  and  siid  M.  E. 
Huber,  brought  this  suit  against  appellant  and  P.  J.  Oliphant,  the  en- 
gineer who  was  operating  the  engine  at  the  time,  to  recover  damages 
occasioned  to  them  by  reason  of  said  killing  which,  it  was  alleged,  was 
caused  by  the  ncflif^ence  of  said  Oliphant  in  operating  said  engine  as 
an  employe  of  appellant.  The  defendants  in  due  time  filed  their  peti- 
tion for  removal  to  the  United  States  Circuit  Court  for  the  Northern 
District,  at  Dallas,  the  ground  alleged  being,  in  effect,  that  this  is  a 
suit  arising  under  the  laws  of  the  United  Stptes,  in  that  the  appellant 
Texas  &  Pacific  Railway  Company  was  incorporated  by  acts  of  the 
Congress  of  the  United  States,  unc'er  which  it  was  being  operated.  This 
petition  was  denied,  to  which  ruling  exceptions  were  duly  taken.  De- 
fendants then  answered  by  general  demurrer^  general  denial^  and  plea 
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of  contributory  negligence.  Judgment  was  rendered  in  favor  of  plain- 
tiffs against  the  railway  company  only,  which  prosecutes  this  appeal. 

The  appellant  contends  that  the  court  erred  in  assuming  jurisdic- 
tion and  trying  the  cause  after  the  petition  and  bond  for  removal  were 
presented.  The  effect  of  filing  a  proper  petition  for  removal  with  bond 
in  a  suit  that  is  removable,  pending  in  a  State  district  court,  is  to  de- 
prive the  said  court  of  jurisdiction  and  confer  jurisdiction  upon  the 
Federal  court.  Such  being  the  effect,  did  the  filing  of  the  petition  for 
removal  in  this  case  deprive  the  District  Court  of  Dallas  County  of 
jurisdiction  to  try  the  same?  The  defendant  Oliphant  is  alleged  to  be 
a  resident  of  Texas.  Plaintiffs*  action  is  one  of  tort  brought  jointly 
against  said  Oliphant  and  the  railway  company.  It  contains  no  sep- 
arate controversy  which  would  authorize  a  removal  by  one  of  the  de- 
fendants alone.  Powers  v.  Chesapeake,  etc.,  Ry.  Co.,  169  TJ.  S.,  92. 
The  petition  for  removal  was  made  by  both  defendants,  but  no  Federal 
question  is  stated  therein  that  affects  eaid  Oliphant.  The  only  Federal 
question  stated  therein  relates  only  to  the  railway  company.  It  not 
being  shown  that  Oliphant  was  made  a  party  solely  to  defeat  a  removal 
to  the  Federal  court,  the  petition  fails  to  allege  sufficient  grounds  for 
removal,  unless  the  mere  fact  that  Oliphant  joined  the  railway  company 
in  the  petition  for  removal  is  sufficient.  We  have  been  unable  to  find 
an  authority  in  point  on  this  question.  It  seems  to  be  well  settled  that 
to  bring  the  case  within  the  removal  act  on  the  ground  of  diverse  citi- 
zenship, and  there  is  no  separable  controversy,  all  the  plaintiffs  must 
be  citizens  of  the  State  in  which  suit  is  brought,  and  "all  of  the  de- 
fendants must  be  citizens  of  some  other  State  or  States,*'  and  further, 
that  all  the  defendants  must  join  in  asking  for  the  removal.  Dillon, 
Rem.  Causes,  sec.  16,  p.  18,  and  cases  there  cited. 

In  Railway  Co.  v.  Martin,  178  U.  S.,  245,  20  Sup.  Ct.  Rep.,  854, 
where  the  removal  was  sought  by  a  part  of  the  defendants,  it  being  al- 
leged that  the  controversy  arises  under  the  Constitution  and  laws  of  the 
TJnited  States,  the  court  in  effect  holds  that  the  sa^e  rule  of  procedure 
obtains  where  the  removal  is  sought  either  on  the  ground  of  a  Federal 
question  being  raised,  or  of  diverse  citizenship.  The  court  also  held  that 
ail  the  defendants  must  join  in  the  application,  but  the  facts  show  that 
all  the  defendants  were  entitled  to  removal  had  they  joined  in  the  ap- 
plication, but  some  of  them  did  not  do  so.  To  the  same  effect  is  Miller 
V.  Bank,  116  Fed.  Rep.,  551.  In  Mayor  v.  Independent  Steamboat 
Co.,  21  Fed.  Rep.,  593,  all  the  defendants  did  not  have  grounds  for 
removal,  and  only  one  of  them  made  application  on  the  ground  that 
"the  controversy  arises  under  the  Constitution  and  laws  of  the  United 
States."  The  suit  was  removed  to  the  Federal  court,  but  was  remanded, 
the  court  holding  that  "the  suit  can  only  be  removed  on  the  petition  of 
all  the  defendants,  unless  there  is  also  a  separable  controversy  as  be- 
tween the  plaintiff  and  the  removing  defendant."  That  case  nega- 
tively seems  to  support  appellant's  position.  But  the  question  here 
raised  was  not  passed  upon  there.    Had  it  been,  we  can  only  conjecture 
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the  holding.  The  proper  construction  of  the  foregoing  decisions  on  this 
question,  in  our  opinion,  is  that  the  courts  only  intend  to  hold  that  in 
suits  involving  no  separable  controversy,  there  being  more  than  one  de- 
fendant, each  defendant  should  have  a  cause  for  removal,  and  each 
should  join  in  the  application  for  removal,  otherwise  in  this  case  the 
question  of  removal  would  be  absolutely  controlled  b>  the  pleasure  of 
defendant  Oliphant,  as  to  whom  no  legal  ground  for  removal  exists. 
We  can  not  believe  that  the  law  confers  such  a  privilege  upon  a  de- 
fendant in  his  condition,  and  therefore  hold  that  the  court  did  not  err 
in  retaining  jurisdiction  to  try  the  case. 

Appellant's  third  assignment  of  error  complains  of  the  action  of  the 
court  in  refusng  to  submit  three  special  instructions,  numbers  2,  3  and 
5,  requested  by  it.  These  embrace  separate  and  distinct  proppsitions, 
but  are  not  submitted  as  propositions,  and  there  is  no  proposition  pre- 
sented under  said  assignment,  nor  is  there  any  statement  made  there- 
under or  reference  to  any  other  in  the  brief.  The  assignment,  there- 
fore, is  not  presented  in  accordance  with  the  rules  and  will  not  be  con- 
sidered by  this  court. 

The  fifth  assignment  of  error  complains  of  the  refusal  to  submit  the 
follow^ing  requested  instruction,  viz :  "From  the  fact  that  there  was  an 
injury  no  presumption  arises  as  to  the  guilt  or  innocence  of  either,  but 
the  deceased,  before  attempting  to  cross  the  track,  to  fulfill  the  burden 
of  care  resting  upon  him  was  bound  to  take  such  precaution  to  learn  of 
the  approach  of  trains  as  men  of  ordinary  prudence  would  take  under 
like  circumstances  of  danger.  If  you  believe  from  the  evidence  that 
in  consequence  of  the  want  of  care  on  the  part  of  the  deceased  he  was 
guilty  of  such  negligence  as  proximately  contributed  to  his  death,  the 
plaintiffs  can  not  recover,  and  you  will  find  for  the  defendants."  While 
it  is  true  that  no  presumption  of  negligence  arises  from  the  mere  fact 
that  there  was  an  accident,  and  while  the  charges  announces  a  correct 
rule  of  law,  the  w^ording  as  to  a  presumption  is  not  entirely  free  from 
criticism.  However,  in  view  of  the  evidence,  as  the  charge  asked  prop- 
erly applied  the  law  to  the  facts,  and  the  court's  charge  not  being  suffi- 
ciently full  on  this  issue,  it  was  error  to  refuse  said  special  charge. 

The  evidence  shows  that  deceased  was  walking  along  the  sidewalk 
going  west.  The  engine  which  killed  him  was  traveling  east.  When 
he  turned  to  cross  the  track  he  was  in  a  position  to  se*^  the  approaching 
engine,  there  being  nothing  to  obstruct  his  view.  TTnder  these  facts,  the 
defendant  having  pleaded  contributory  negligence,  it  was  entitled  to 
have  the  jury  told  that  the  deceased  was  bound  to  use  such  precaution  to 
learn  of  the  approach  of  trains  before  attempting  to  cross  the  track  as 
men  of  ordinary  prudence  would  use  under  like  circumstances,  and  if 
he  failed  to  use  such  care,  he  was  guilty  of  contributory  negligence. 
Railway  Co.  v.  Graves,  59  Texas,  330. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


78  F.  U.  OF  Amebica  v.  Hublock. 

Fbateknal  Union  of  America  v.  Joel  G.  Hurloce. 

Decided  Jun3  13,  1903. 

Custom — Fraternal  Insurance — ^Monthly  Payments — ^Forfeiture — ^Waiver. 

Proof  that  the  local  secretary  of  a  fraternal  insurance  order  in  two  instances 
permitted  a  number  of  two  years'  standing  to  pay  delinquent  monthly  assess- 
ments without  complying  with  the  required  conditions  for  reinstatement,  while 
he  enforced  the  rules  against  all  other  members,  was  not  sufficient  to  show  a 
custom,  binding  on  the  order,  to  receive  assessments  tendered  after  the  time  t>f 
payment,  in  the  absence  of  any  evidence  showing  that  the  superior  officers  of 
the  order  knew  of  such  violation  of  the  rules. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

Sitnkins  &  Mays,  for  appellant. 

W,  J.  Weaver,  Ballew  £  Wheeler,  and  CaUicutt  <6  Call,  for  appellee. 

TEMPLETON,  Associate  Justice.— On  November  7,  1899,  the 
Fraternal  Union  of  Amerca,  a  mutual  fraternal  insurance  order,  issued 
a  benefit  certificate  to  Mrs.  Rebecca  Nelson  wherebv  it  contracted  to 
pay  her  nephew,  Joel  G.  Hurlock,  the  sum  of  $600  upon  her  death 
while  a  member  in  good  standing  of  the  order.  The  certificate  re- 
quired the  payment  of  monthly  assessments,  and  it  was  provided  by 
the  laws  of  the  order  that  a  failure  to  pay  such  assessments  should  oper- 
ate as  a  forfeiture  of  the  insurance.  Mrs.  Nelson  died  on  June  23, 
1901,  without  having  paid  the  May  assessment.  Liability  was  denied 
by  the  insurer,  and  the  beneficiary  thercu]  on  brougl:t  suit  on  the  certifi- 
cate. The  defendant  pleaded  the  said  provisions  of  the  certificate  and 
laws  of  the  order  and  the  failure  to  pay  the  said  assessment  in  bar  of 
a  recovery.  The  plaintiff  pleaded  a  tender  of  the  assessment  within 
the  time  allowed  by  the  certificate  and  laws  of  the  order  for  the  payj 
ment  thereof,  and  that,  if  the  tender  was  made  after  the  expiration  of 
the  time  allowed,  the  order  was  bound  to  accept  the  tender  for  the 
reason  that  it  was  the  custom  of  the  collecting  agent  of  the  order  to 
receive  assessments  tendered  after  the  time  allowed  for  paying  the 
same  had  expired.  There  was  a  trial  by  jury  which  resulted  in  a  judg- 
ment for  phiutiif. 

The  court  instructed  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover if  payment  of  the  assessment  was  tendered  within  the  time  al- 
lowed by  the  laws  of  the  order,  or  in  accordance  with  the  alleged  cus- 
tom. Appellant  insists  that  the  evidence  wholly  failed  to  show  a  cus- 
tom that  would  be  binding  on  the  order,  and  that  the  court  erred  in 
submittiug  that  issue  to  the  jury.  Under  the  laws  of  the  order  the 
assessment  for  each  month  could  be  paid  by  the  member  at  any  time 
during  that  month.  If  not  paid  during  the  month,  the  member  became 
delinquent,  and  could  be  reinstated  only,  upon  complying  with  certain 
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conditions.  The  secretaries  of  the  local  lodges  were  collecting  agents 
of  the  order,  and  had  no  authority  to  waive  the  said  conditions.  It 
was  shown  that  the  September,  19C0,  assessment  was  paid  by  Mrs.  Nel- 
son on  October  12,  1900,  and  that  the  receipt  for  her  December,  1900, 
assessment  was  issued  on  March  13,  1901.  It  was  also  shown  that  these 
asscGsments  were  received  without  her  being  required  to  comply  with 
the  conditions  prerequisite  to  a  lawful  reinstatement.  It  appears  that 
the  rules  were  enforced  against  all  other  members  of  the  lodge  who 
became  deL'nquent.  The  laws  of  the  order,  including  the  rules  gov- 
erning the  reinstatement  of  delinquent  members  and  those  limiting 
the  authority  of  the  collecting  agent,  were  known  to  the  assured  and 
to  the  beneficiary.  It  was  not  shown  that  the  supreme  lodge,  the  offices 
and  headquarters  of  which  were  located  at  Denver,  Colo.,  had  any  notice 
whatever  of  the  violation,  by  the  secretary  of  the  local  lodge  to  which 
Mrs.  Nelson  belonged,  of  the  laws  of  the  order  concerning  the  rein- 
statement of  delinquent  members. 

The  evidence  docs  not  show  a  binding  custom.  Considering  the 
total  number  of  assessments  paid  by  Mrs.  Nelson,  the  fact  that  two 
of  them  T/ore  received  after  the  time  allowed  for  paying  the  SLme  had 
expired  did  not  justify  her  in  assuming  that  the  future  assessments 
would  be  received  after  the  time  allowed  for  payment  had  elapsed. 
There  was  nothing  in  the  circumstances  attending  the  deferred  pay- 
ments to  warrant  such  assumption,  and  the  bald  fact  that  the  two 
assessments  were  accepted  after  the  time  allowed  for  payment  had 
expired  does  not.  Indeed,  it  is  not  clear  that  the  December,  1900 
assessment,  if  it  was  ever  paid  in  fact,  vas  not  paid  at  maturity.  There 
was  evidently  some  mistake  in  regard  to  that  assessment.  If  there  was 
any  waiver  it  was  by  an  agent  without  authority  to  make  it  and  whose 
want  of  authority  was  known  to  the  assured.  We  refrain  from  enter- 
ing upon  a  discussion  of  the  vexed  question  as  to  when  the  acts  of  such 
agent  are  binding  on  his  principal.  It  is  sufficient  to  say  that  when 
an  implied  waiver  by  such  ag^nt  is  relied  on  to  estop  his  principal,  the 
waiver  must  be  established  by  more  eocrent  proof  than  has  been  adduced 
in  this  case.  The  proof  was  not  suffic'ent  to  authorize  the  submis- 
sion of  the  issue  to  the  jury,  and  we  can  not  say  that  the  error  was 
harmless.  The  insurance  was  forfeited  by  the  failure  to  pay  the  May 
assessment,  unless  pa^mient  of  that  assessment  was  tendered  by  the 
assured  within  the  time  allowed  bv  the  laws  of  the  order.  The  evidence 
was  sharply  conflicting  on  that  issue,  and  the  jury  may  have  found  that 
payment  of  the  assessment  was  not  tendered  within  the  prescribed  time, 
and  based  their  verdict  on  the  theory  that  the  tender  in  June  was  good 
under  the  alleged  custom.  It  is  significant  that  the  evidence  offered 
by  the  plaintiff  to  show  a  tender  in  May  indicates  that  the  assured  did 
not  in  fact  rely  on  the  custom  of  the  secretary  to  accept  payment  after 
the  member  had  become  delinquent. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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St.  Louis  Southwestern  Railway  Company  op  Texas  v. 

Pearl  Wright. 

Decided  June  13,  1903. 

1.— Wife's  Separate  Property — Unliquidated  Damages. 

A  right  to  unliquidated  damages  for  personal  injury  accruing  to  a  feme 
sole  does  not  become  community  property  upon  her  marriage  before  the  claim 
is  reduced  to  judgment.    Rev.  Stats.^  art.  2967. 

2. — Same — Parties— Joinder  of  Husband. 

Upon  the  marriage  of  the  feme  sole  plaintiff  in  an  action  for  such  damages 
her  husband  becomes  a  necessary  party  to  the  suit,  but  her  retention  as  a 
party  plaintiff  with  him  does  not  constitute  a  misjoinder  of  parties.  Bey. 
Stats.,  art.  1252. 

8. — Carrier  of  Passengers— Blisconduct  of  Passengers — Pleading. 

In  an  action  by  a  passenger  against  a  carrier  for  permitting  other  passen- 
gers to  insult  and  hmniliate  her  by  using  offensive  language  in  her  presence, 
it  was  sufficient  for  the  petition  to  allege  that  such  language  was  obscene,  vul- 
gar, profane  and  indecent  without  setting  it  out. 

4. — Same — Evidence  of  Obscene  Language. 

But  plaintifi^s  testimony  that  the  passengers  "cursed  and  used  vulgar  and 
obscene  language,"  was  the  statement  of  a  conclusion.  The  words  used  should 
have  been  given,  or  at  least  their  substance  and  meaning. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

Frost,  Nehlett  <£-  Blanding  and  E,  B.  Perkins,  for  appellant. 

J.  T,  Williams  and  Callicuti  &  Call,  for  appellee. 

TEMPLETON,  Associate  Justice. — Pearl  Wright,  a  girl  18  years 
old,  brought  this  suit  against  'the  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas,  and  for  cause  of  action  alleged  that  while  she  was  a 
passenger  on  one  of  the  company^s  trains  a  number  of  other  passengers 
used  profane,  vulgar,  obscene*  and  indecent  language  in  her  presence 
and  hearing,  which  greatly  distressed  and  humiliated  her;  that  the  con- 
ductor in  charge  of  the  train  was  present  at  the  time  and  was  aware 
of  the  misconduct  of  the  offending  passengers,  but  did  not  prevent  or 
attempt  to  prevent  them  from  insulting  the  plaintiff  by  their  objec- 
tionable behavior.  A  trial  by  jury  resulted  in  a  judgment  for  the 
plaintiff  for  $800. 

After  the  suit  was  begim  and  before  the  trial,  the  plaintiff  married 
a  man  named  Williams.  The  fact  was  set  up  by  amended  petition, 
and  Williams  was  made  a  party  plaintiff.  The  defendant  demurred 
to  the  petition  on  the  ground  that  there  was  a  misjoinder  of  parties 
plaintiff,  and  requested  a  special  charge  directing  a  verdict  for  the 
defendant  because  of  the  misjoinder.  The  demurrer  was  overruled  and 
the  charge  was  refused.  It  is  insisted  that  the  plaintiff's  unliquidated 
claim  for  damages  became  community  property  upon  her  marriage,  and 
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that  her  husband  alone  was  entitled  to  maintain  a  suit  for  the  recovery 
thereof.  The  proposition  is  not  tenable.  It  has  been  held  that  a  claim 
for  unliquidated  damages  for  personal  injuries  received  by  the  wife 
during  coverture  is  community  property,  and  that  the  husband  is  the 
proper  party  to  sue  for  the  recovery  of  such  damages.  Ezell  v.  Dodson, 
60  Texas,  331;  Railway  Co.  v.  Burnett,  61  Texas,  638.  But  it  is  not 
the  law  that  a  claim  of  that  character  which  has  accrued  in  favor  of 
the  wife  while  a  feme  sole  becomes  community  property  upon  her  mar- 
riage. It  is  provided  by  article  2967  Revised  Statutes,  that  "all  prop- 
erty, both  real  and  personal,  of  the  wife,  owned  or  claimed  by  her 
before  marriage,  *  *  *  shall  be  the  separate  property  of  the  wife.^' 
We  think  the  demand  sued  on  herein  was  property  within  the  meaning 
of  the  statute.  The  right  of  the  plaintiff  Pearl  to  recover  was  fully 
vested  before  her  marriage,  and  was  in  nowise  affected  by  her  marriage. 
That  event  did  not  transfer  to  her  husband  an  interest  in  the  cause 
of  action.  No  right  of  any  kind  against  the  railway  company  was  ac- 
quired after  her  marriage.  Under  the  provisions  of  article  1252,  Re- 
vised Statutes,  the  suit  which  she  had  brought  while  a  feme  sole  did 
not  abate  upon  her  marriage,  but  her  husband  became  a  necessary  party 
plaintiff.  The  statute  does  not  provide  that  the  wife  shall  be  dismissed 
from  the  suit,  and  we  conclude  that  the  trial  court  did  not  err  in  over- 
ruling the  demurrer  and  in  refusing  to  give  the  requested  charge. 

It  was  alleged  in  the  petition  that  while  the  plaintiff  was  a  passenger 
on  one  of  the  defendant's  trains  '^several  drunken  men  entered  said 
coach,  who  were  also  passengers  on  said  train,  and  in  the  presence  and 
hearing   of   plaintiff  cursed,   and   used   vulgar,   indecent   and  obscene 
language,  sang  vulgar  songs  and  repeated  vulgar  and  obscene  verses.'* 
The  defendant  demurred  to  the  petition  on  the  ground  that  the  lan- 
guage used  was  not  stated,  and  that  the  aforesaid  allegation  amounted 
to  no  more  than  a  conclusion  of  the  pleader.     We  think  the  demurrer 
was  properly  overruled.     The  plaintiff's  right  to  recover  did  not  ddpend 
on  the  particular  language  used.     Her  suit  was  not  based  on  the  offen- 
sive words  uttered  by  her  f?llow  passengers,  but  on  the  negligence  of 
the  conductor  in  failing  to  interfere  for  her  protection.     She  was  bound 
to  allege   misconduct  which   called  for  the   interposition  of  the  con- 
ductor, and  the  use  of  profane,  vulgar,  obscene  and  indecent  language 
in  her  presence  and  hearing  would  be  such  misconduct.     It  wa^  the 
nature  and  character  of  the  language  used,  and  not  the  utterance  of 
any  particular  words,  which  made  it  the  duty  of  the  conductor  to  inter- 
vene.   The  averments  of  the  petition  were  sufficient  to  fully  inform 
the  defendant  of  the  nature  of  the  plaintiff's  cquse  of  action,  and  it  was 
unnecessary  for  the  plaintiff  to  plead  the  evidence  on  which  she  relied 
to  sustain  the  allegations  of  her  petition. 

The  plaintiff  testified  on  the  trial  that  "the  passengers  referred  to 
cursed  and  used  vulgar  and  obscene  language  and  samo^  vulgar  songs  in 
the  coach  I  was  in,  which  both  frightened  and  humiliated  me.'*    This 
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statement  of  the  witness  was  objected  to  by  the  defendant  on  the  grotmd 
that  the  same  was  merely  a  conclusion  of  the  witness^  the  contention 
being  that  the  witness  should  have  been  interrogated  as  to  what  lan- 
guage was  used^  and  required  to  state  the  substance  of  what  was  said 
by  the  offending  passengers.  We  are  of  the  opinion  that  the  objection 
should  have  been  sustained.  The  witness  may  have  considered  language 
vulgar  and  obscene  which  was  not  so  in  fact.  We  do  not  mean  to  hold 
that  the  witness  should  be  required  to  give  the  exact  language.  Oen- 
erally,  the  literal  expressions  used  would  not  be  remembered  accurately, 
but  the  witness  should  give  the  language  as  nearly  as  possible,  and  if 
none  of  the  words  could  be  remembered  the  substance  and  meaning 
thereof  should  be  stated.  Enough  of  the  language  or  the  substance 
thereof  should  be  proven  to  show  that  the  language  was  of  the  character 
alleged  and  to  enable  the  jury  to  properly  estimate  the  damages.  The 
plaintiff  can  not  be  relieved  of  the  burden  of  proving  her  case  because 
it  would  be  embarrassing  to  her  to  repeat  in  court  the  offensive  lan- 
guage. Her  yielding  to  necessity  should  not  cause  her  the  slightest 
himiiliation^  and  would  not  tend  to  disgrace  her  in  public  estimation. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Etta  Espey  v.  Joe  Boone  et  al. 

Decided  June  16,  1903. 

1.— Jttiisdictioii — County  Court — ^Title  to  Land. 

Where  plaintiff  conveyed  land  to  defendants  by  a  deed  which  was  absolute 
on  its  face  but  in  fact  a  mortgi^e,  and  defendants  sold  the  land  to  an  innocent 
purchaser  without  notice  of  the  trust,  plaintiff's  action  to  recover  damages  for 
the  fraudulent  conversion  was  not  one  to  try  title  to  land,  nor  one  in  which  the 
title  to  land  was  directly  involved,  that  issue  being  only  an  incidental  one,  and 
the  amount  claimed  being  within  the  jurisdiction  of  the  county  court,  it  had 
jurisdiction  to  try  the  case. 

8. — Same — Conversion. 

Where  one  has  been  deprived  of  his  title  to  land  by  the  wrongful  and 
fraudulent  act  of  another,  he  may  sue  for  the  value  of  the  land,  and  is  not 
restricted  to  an  action  for  the' land  itself.  Willis  v.  Morris,  66  Texas,  28,  dis- 
tinguished. 

8.~Pleadiiig — ^Description  of  Land. 

Where  in  an  action  of  damages  for  the  wrongful  conversion  of  land  the 
petition  stated  its  location  and  referred  to  a  judgment  of  the  district  court  of 
that  county  for  a  full  description  of  it,  alleging  that  the  judgment  described  the 
land,  this  was  a  sufficient  description  of  the  property. 

Appeal  from  the  County  Court  of  Wharton.  Tried  below  before 
Hon.  6.  S.  Gordon. 

Brooks  &  Cline,  for  appellant. 

/.  N.  &  J,  H,  11.  Dennis,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  damages  for  the  alleged  wrongful  and  fraudulent  sale  by  ap- 
pellees of  property  belonging  to  appellant,  the  title  to  which  she  had 
placed  in  appellee,  Lucy  Boone,  in  trust.  The  petition  alleges  that 
during  December,  1901,  or  January,  1902,  plaintiff  conveyed  to  defend- 
ant Lucy  Boone  certain  lots  in  Cleburne,  Texas,  by  deed  absolute  on 
its  face.  That  in  fact  such  instrument  was  intended  as  a  mortgage 
to  secure  a  loan  of  $60  then  made  by  defendants  to  plaintiff.  That 
defendants  took  charge  of  said  property  and  collected  the  rents  from 
same  to  an  amount  sufficient  or  nearly  sufficient  to  repay  said  loan. 
That  on  October  4,  1902,  defendants,  in  violation  of  the  trust  reposed 
in  them,  sold  said  property  to  one  Minnie  Williams  for  a  consideration 
of  $350,  of  which  $100  was  paid  in  cash  and  $250  in  notes.  That 
said  Minnie  Williams  was  a  purchaser  in  good  faith  and  without  knowl- 
edge of  the  secret  trast  ingrafted  on  said  deed,  and  that  plaintiff  was 
without  remedy  for  the  recovery  of  said  land. 

Defendants  filed  four  special  exceptions  to  said  petition,  same  going 
to  the  jurisdiction  of  the  court,  which  were  all  sustained,  and  plaintiff 
declining  to  amend,  the  suit  was  dismissed,  and  from  the  judgment 
dismissing  same  appellant  prosecutes  this  appeal. 

This  is  not  a  suit  to  try  title  to  land,  nor  one  in  which  title  to  landj 
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is  directly  involved^  that  issue  being  only  incidental  to  the  question  of 
the  defendants^  liability  for  the  sale  of  the  property.  The  amount 
claimed  in  the  petition  being  within  the  jurisdiction  of  the  couniy 
court,  that  court  had  jurisdiction  of  the  cause  of  action  set  up  in  the 
petition,  and  the  exceptions  to  the  petition  should  [not]  have  been  sus- 
tained.   Melvin  v.  Chancy,  8  Texas  Civ.  App.,  252,  28  S.  W.  Bep.,  241. 

Appellee  contends  that  plaintiff  under  ^he  facts  alleged  in  the  peti- 
tion could  only  sue  for  the  land,  and  is  not  entitled  to  recover  dam- 
ages for  its  conversion  by  appellants,  and  in  support  of  this  contention 
cites  Willis  v.  Morris,  66  Texas,  628.  There  is  no  merit  in  the  con- 
tention, and  it  finds  no  support  in  the  authority  cited.  That  case 
announces  the  well  established  rule  that  when  the  owner  of  real  estate 
is  dispossessed  by  a  trespasser,  he  can  not  abandon  his  claim  to  the 
property  and  sue  for  its  value,  but  must  sue  to  recover  the  property. 
It  is  manifest  that  this  rule  has  no  application  to  a  case  in  which  the 
plaintiff  has  been  deprived  of  his  title  to  land  by  the  wrongful  and 
fraudulent  act  of  the  defendant.  It  is  well  settled  that  in  such  case 
the  person  injured  may  sue  for  the  value  of  the  property  of  which  he 
has  been  deprived.  Phillips  v.  Hemdon,  14  S.  W.  Hep.,  857;  Boothe 
V.  Feist,  80  Texas,  141,  15  S.  W.  Rep.,  71)9 ;  Boothe  v.  Feist,  19  S.  W. 
Rep.,  398. 

The  exception  to  the  petition  on  the  ground  that  the  description  of 
the  land  alleged  to  have  been  fraudulently  conveyed  by  the  defendants 
was  insufficient  should  not  have  been  sustained.  The  petition  states  the 
location  of  the  property  and  refers  to  a  judgment  of  the  District  Court 
of  Wharton  County  for  a  full  and  accurate  description.  If,  as  alleged 
in  the  petition,  the  judgment  referred  to  describes  the  property,  refer- 
ence to  said  judgment  was  sufficient  to  put  the  defendants  upon  notice 
of  what  property  they  were  charged  to  have  fraudulently  conveyed,  and 
it  was  not  necessary  that  the  petition  contain  any  further  description. 

The  judgment  of  the  court  below  is  reversed  and  this  cause  re- 
manded for  a  trial  upon  the  merits. 

Reversed  and  remanded. 
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Company. 

Decided  June  16,  1903. 

Witness — ^Impeachment — ^Indictment  Pending. 

Except  on  cross -3xamination,  a  witness  can  not  be  impeached  by  showing 
that  an  indictment  for  perjury  is  pending  against  him;  nor  can  he  be  impaached 
by  the  party  ofiering  him  as  a  witness. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
Hon.  John  C.  Randolph,  Special  Judge.  , 

Oeo.  E.  Smith  and  Orrick  &  Terrell,  for  appellants. 

G.  fl".  Goodson,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  was  permitted,  against 
the  objections  of  appellant,  to  prove  by  witness  Z.  P.  West  that  two  in- 
dictments for  perjury  were  pending  against  him  (West)  in  the  Dis- 
trict Court  of  Comanche  County,  Texas;  and  by  witness  J.  T.  Maroney 
that  he,  too,  had  been  indicted  in  the  same  court  for  the  same  offense. 

That  it  is  incompetent  to  thus  impeach  a  witness,  except  on  cross- 
examination,  is  well  settled.  Texas  Brewing  Co.  v.  Dickey,  43  S.  W. 
Rep.,  577.  True,  it  has  been  held  by  this  couri:  and  several  others  that 
a  witness  may  be  thus  discredited  on  cross-examination,  but  there  are 
,  numerous  authorities,  including  some  from  our  courts  of  civil  appeals, 
to  the  contrary.  See  cases  cited  by  us  in  Texas  Brewing  Company  v. 
Dickey,'  supra,  ajid  the  following  cited  by  appellant:  Hill  v.  Dons, 
37  S.  W^  Rep.,  G38;  Freedman  v.  Bonner,  40  S.  W.  Rep.,  49;  Kruger 
V.  Spachek,  22  Texas  Civ.  App.,  307,  54  S.  W.  Rep.,  295;  Van  Bokelln 
V.  Berdell,  130  N.  Y.,  141,  29  N.  E.  Rep.,  254;  66  S.  W.  Bep.  (Ark.), 
432;  64  S.  W.  Rep.  (Ky.),  954;  Lewis  v.  Commonwealth,  42  S.  W.  Rep. 
(Ky.),  1127;  Millers  v.  Curtis,  158  Mass.,  137. 

The  rulings  in  this  instance  are  not  brought  within  the  exception 
to  the  general  rule,  since  the  record  refutes  the  idea  that  this  testimony 
was  drawn  out  on  cross-examination.  It  was  not  until  after  West,  who 
was  an  important  witness  for  appellant,  had  been  examined  in  chief 
and  cross-examined,  and  not  until  after  appellant  had  rested  and  ap- 
pellee had  offered  him  as  a  witness,  as  appears  from  the  statement  of 
facts,  that  the  'fact  of  his  having  been  indicted  was  proven.  Maroney 
was  not  offered  as  a  witness  by  appellant  at  all,  though  his  testimony 
in  the  main  was  favorable  to  appellant,  agreeing  substantially  with  that 
of  West, 'and  the  fact  of  his  having  been  indicted  appoars  to  have  been 
drawn  out  on  his  direct  examination  by  appellee.  The  bills  of  excep- 
tion, besides  showing  that  the  testimony  was  introduced  on  the  trial 
over  objection,  only  show  the  questions,  answers  and  objections,  and  do 
not  therefore  of  themselves  show  how  it  was  introduced,  but,  read  in 
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connection  with  the  agreed  statement  of  facts,  leave  no  room  for  the 
inference  that  it  was  drawn  out  on  cross-examination,  particularly  as 
to  witness  Maroney.  The  objections  stated  in  the  bills  of  exception 
were  prima  facie  good,  and  the  record  as  a  whole,  so  far  from  bringing 
the  case  within  the  exception  to  the  general  rule,  which  exception  at 
best  rests  upon  conflicting  authority,  aflirmatively  excludes  that  view, 
at  least  as  to  Maroney. 

Another  well  settled  rule  of  evidence  was  violated  in  the  admission 
of  this  testimony  of  Maroney, — that  which  forbids  the  impeachment 
of  the  character  of  a  witness  by  the  party  offering  him. 

That  the  evidence  objected  to  was  prejudicial  will  not  be  disputed, 
and  its  admission  necessitates  a  reversal  of  the  judgment. 

In  view  of  a  retrial,,  we  venture  to  suggest  that  if  in  the  pending 
indictments  perjury  was  assigned  upon  statements  made  after  this  con- 
troversy arose,  and  about  the  matters  out  of  which  it  arose,  we  very 
much  doubt  the  admissibility  of  such  testimony,  even  when  drawn  out 
on  cross-examination.    Reversed  and  remanded. 

Reversed  and  remanded. 
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James  A.  Wren  et  al.  v.  Amelia  Howland. 

Decided  June  17,  1903. 

1. — ^Limitations — ^Married  Woman — Coverture. 

Where  a  marriad  woman  owning  land  in  her  separate  right  remained  under 
coverture  from  the  time  she  acquired  the  title  in  1858  until  her  death  in  i896, 
which  was  after  she  had  instituted  suit  for  the  land,  the  defendants,  who  had 
gone  into  adverse  possession  during  such  period  of  coverture,  could  not  avail 
themselves  of  limitations  as  a  defense  imder  the  three,  five  or  ten  years  statute. 

2. — ^Deed  by  Foreign  Guardian— Orders  of  Foreign  Court. 

The  deed  of  a  curatrix  acting  under  the  orders  of  a  probate  court  of  Louisi- 
ana will  not  convey  the  title  of  the  ward  to  lands  situated  in  Texas. 

3» — Deed — Proof  for  Record  by  Subscribing^itness. 

Proof  of  a  deed  for  record  made  by  a  subscribing  witness  under  the  Act 
of  May  12,  1846  (Hart.  Dig.,  art.  2791)  was  sufficient  where  it  stated  that  the 
witness  swore  that  the  grantor  "acknowledged  same  to  be  his  act  and  deed,'' 
etc.,  instead  of  "acknowledged  in  his  presence  that  he  had  subscribed  and  exe- 
cuted the  same/'  etc.,  and  it  was  not  necessary  that  the  officer  should  certify 
that  the  witness  was  known  to  him. 

4. — Evidence — Objection  Too  General. 

Objection  to  the  introduction  of  a  statement  in  a  deed  as  a  whole  is  not 
sufficient  to  raise  the  question  of  the  admissibility  of  a  specific  part  of  the 
statement,  and  it  was  not  error  to  admit  the  entire  statement  if  any  part  of 
it  was  admissible,  as  the  court  could,  upon  proper  request,  control  the  objection- 
able portion  by  charge,  or  exclude  it. 

5. — Same — Pedigree — ^Declarations  in  Deed. 

A  declaration  or  statement  contained  in  a  deed  executed  by  one  who  has 
since  deceas<.d  is  admissible  on  the  subject  of  his  pedigree,  which  includes  the 
facts  of  birth,  marriage  and  death,  and  may  be  used  as  original  evidence  even 
against  strangers  to  the  title. 

6. — Common  Source — Void  Deed — ^Trespass  to  Try  Title. 

A  void  deed  under  which  one  of  the  parties  claims  in  trespass  to  try  title 
is  admissible  in  evidence  to  show  common  source  of  title. 

7. — Innocent  Purchaser — ^Void  Deed. 

A  person  can  not  be  regarded  as  an  innocent  purchaser  of  land  where  one 
of  the  deeds  constituting  an  essential  link  in  his  chain  of  title  is  void. 

8.— Evidence— Records  of  Court  of  Another  State. 

The  full  faith  and  credit  required  by  the  act  of  Congress  to  be  given  to  the 
judicial  proceedings  of  a  sister  State  applies  only  to  those  of  a  court  having 
jurisdiction  over  the  subject  matter  with  which  it  is  attempting  to  deal,  and 
certified  copies  of  the  proceedings  of  a  probate  court  *in  Louisiana  ordering'  a  sale 
of  land  situated  in  Texas  are  not  admissible  in  evidence  by  virtue  of  that  act, 
nor  could  partial  contents  of  such  copies  be  used  to  prove  statements  therein 
contained. 

9.— Same--^Proof  of  Heirship  and  Pedigree. 

Where  defendants  denied  that  a  remote  grantor  of  plaintiffs  was  a  son  of 
the  patentee  of  the  land  in  controversy,  the  pleadings  in  a  suit  for  divorce  in 
the  courts  of  this  State,  brought  by  the  wife  of  such  patentee,  in  which  she 
prayed  for  the  custody  of  a  minor  child  who  was  afterwards  plaintiffs'  remote 
grantor,  were  admissible  in  evidence,  the  wife  having  since  died,  and  there  being 
no  oontroyer^y  at  the  date  of  the  divorce  suit  as  to  the  heirship  of  the  child. 

10^— Same— Judicial  Proceedings  of  Home  Court— Certified  Copy. 

Such  proceedings  of  a  court  of  this  State  could,  under  the  statute,  be  proven 
by  certified  copies  thereof.    Rev.  Stats.,  art.  2306. 
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*  11.— Same— Wife's  Separate  Property. 

Where  a  deed  of  land  to  the  wife  did  not  state  that  it  was  to  be  her  sepa- 
rate property,  and  she  brought  suit  for  the  land  against  third  parties  who  were 
not  claiming  as.  creditors  of  the  husband,  nor  undar  him,  but  by  a  different  title, 
it  was  proper  to  admit  her  testimony  to  the  efiect  that  her  husband  always 
recognized  that  the  land  was  her  separate  property,  and  that  this  was  the 
understanding  betwean  herself  and  husband  and  her  grantor  at  the  time  the 
land  was  deeded  to  her. 

12.— Power  of  Attorney— Record. 

A  power  of  attorney  to  sell  lands  is  not  entitled  to  record  in  a  county  in 
which  none  of  the  land  is  situated. 

13. — Same — Archive  of  General  Land  Office — Certified  Copy. 

A  certified  copy  of  such  power  of  attorney  from  the  records  of  a  county 
in  which  none  of  the  land  was  situated  did  not  become  an  archive  of  the  Gen- 
eral Land  Office  by  virtue  of  being  filed  tharein. 

14. — ^Evidence — Heirship — Death. 

Where  it  was  an  issue  as  to  whether  W.,  one  of  plaintiffs'  grantors,  was  a 
son  of  the  original  grantee  of  the  land  in  controversy  and  was  d-;ad,  it  was 
admissible  for  plaintiffs  to  show  that  the  wife  of  sucn  original  grantee  on  one 
occasion  visited  a  grave  in  Texas,  saying  that  it  was  the  grave  of  W.,  her 
son,  etc. 

15.— Same— Pedigree — ^Family  Bible. 

Entries  in  the  family  bible  of  W.,  made  by  himself,  were  admissible  in  'evi- 
dence to  show  his  age,  and  that  he  was  born  after  the  date  of  the  marriage  of 
his  mothar  to  the  original  grantee  of  the  land. 

16i. — Same — ^Declarations. 

Declarations  of  the  wife  of  the  original  grantee,  since  deceased,  made  in 
conversations  long  prior  to  any  controversy  as  to  the  title,  tending  t3  show  that 
she  was  the  wif  a  of  such  original  grantee  and  the  mother  of  W.,  were  admissi- 
ble as  original  evidence. 

17. — Same — ^Impeaching  Testimony. 

Testimony  of  a  witness  as  to  pedigree  and  family  history  may  be  im- 
peached by  showing  that  his  mental  capacity  and  faculties  of  recollsction  were 
much  impaired. 

18.— Practice  on  Appeal— Record  Should  Show  Refused  Charges. 

Where  error  is  assigned  to  the  refusal  of  the  trial  court  to  give  certain 
requested  charges,  the  record  should  contain  such  refused  chargas  showing  them 
to  have  been  in  writing  and  signed  by  the  appellant  or  his  counsel. 

19. — Assignment  of  Error. 

An  assignment  embracing  more  than  one  separate  and  distinct  question 
will  not  be  considered. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below  before 
Hon.  L.  W.  Moore. 

A,  B.  Storey,  J  as.  L.  Storey,  S.  B.  McBride,  and  Walton  £  Walton, 
for  appellants; 

Will  0.  Barber  and  E,  B.  Coopwood,  for  appellees. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
and  was  originally  brought  by  Amelia  M.  Rowland  and  her  husband, 
Thomas  A.  Rowland,  to  recover  an  undivided  one-half  interest  in  a 
league  and  labor  of  land,  situated  in  Hays  County,  patented  to  the  heirs 
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of  David  Wilson.  In  1896  Mrs.  Howland  died,  whpn  her  husband 
Thomas  A.  H6wland  and  her  son  Henry  Howland  made  themselves  par- 
ties plaintiff,  and  sought  to  recover  as  the  heirs  of  Mrs.  Amelia  How- 
land. 

The  defendants,  who  were  James  A.,  John  and  Mack  Wren,  0.  G. 
Parke,  S.  M.  Heard  and  B.  F.  Hemdon,  for  answer  filed  certain  de- 
murrers, pleaded  not  guilty,  and  pleaded  the  statutes  of  limitations  of 
three,  five  and  ten  years  and  improvements  in  good  faith. 

In  reply  to  the  pleas  of  limitation,  the  plaintiffs  pleaded  the  coverture 
of  Mrs.  Amelia  M.  Howland  frona  1853  to  the  time  of  her  death  in 
1896. 

.  The  questions  arising  on  the  evidence  and  pleadings  in  the  trial 
court  were  submitted  to  the  jury  by  special  issues,  and  upon  the  answers 
returned  by  the  verdict  of  the  jury  in  response  to  the  special  issues 
submitted,  the  trial  court  rendered  judgment  in  favor  of  plaintiffs  for 
the  land  sued  for,  and  rendered  judgment  adjusting  the  value  of  im- 
provements erected  by  the  defendants  and  the  rents  due  plaintiffs  from 
the  defendants. 

There  are  no  assignments  of  errors  by  any  of  the  defendants  who  are 
appealing  from  the  judgment  of  the  trial  court  complaining  of  so  much 
of  the  judgment  as  relates  to  the  subject  of  improvements  and  rents. 
Appellants  in  their  brief  make  this  statement:  "There  are  four  main 
issues  in  the  case:  (1)  as  to  the  heirship  of  plaintiffs'  remote  vendor, 
James  M.  Wilson,  as  the  heir  of  David  Wilson,  the  grante?  of  the  land ; 
(2)  whether  the  land  in  controversy  was  the  separate  property  of  Amelia 
M.  Howland,  the  plaintiff  under  coverture  when  the  suit  was  brought, 
who  died  pending  the  litigation;  (3)  whether  defendants  were  pur- 
chasers of  the  land  bona  fide,  for  value,  and  without  notice  in  the  mean- 
ing of  the  law;  (4)  as  to  whether  defendants  have  acquired  the  land 
sued  for  by  the  statutes  of  limitations  of  five  years,  under  all  the  facts ; 
and,  incidentally,  the  subject  of  valuable  improvements  in  good  faith 
was  involved. 

This  statement  of  the  issues  involved  is  substantiallv  correct,  and  is 
apparently  acquiesced  in  by  the  appellees,  in  that  it  is  not  denied  or 
controverted  in  their  brief.  As  said  before,  we  do  not  find  where  anv 
objection  is  raised  to  that  portion  of  the  judgment  of  the  trial  court 
that  relates  to  the  subject  of  improvements  in  good  faith. 

We  find  the  facts  material  to  the  disposition  of  this  case  to  be  as 
stated  in  the  following  condensation  of  the  many  facts  established  by  the 
special  verdict  of  the  jury,  and  some  additional  facts,  as  shown  by  the 
evidence  in  the  record : 

The  league  and  labor  of  land,  a  part  of  which  is  in  controversy,  and 
which  is  situated  in  Hays  County,  Texas,  was  granted  to  the  heirs  of 
David  Wilson,  by  patent  of  date  July  3,  1847.  This  patent  is  based 
upon  a  land  certificate  issued  to  David  Wilson  by  the  Board  of  Land 
Commissioners  of  Harrisburg  County,  Texas,  on  February  2,  1838,  for 
one  league  and  labor  of  land.    The  certificate  recites  that  on  the  day 
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of  its  date  David  Wilson  appeared  in  person  before  said  land  board, 
and  proved  according  to  law  that  he  had  arrived  in  the  Republic  of 
Texas  in  the  year  1835,  and  that  he  was  a  married  man. 

On  October  9,  1830,  in  Indiana,  David  Wilson,  the  grantee  mentioned 
in  the  two  above  instruments,  maiTied  Ophelia  P.  Morrell.  About  1831 
or  1832  there  .was  born  of  this  marriage  a  male  child  that  was  subse- 
quently named  James  M.,  and  the  evidence  authorizes  the  conclusion 
that  this  was  the  only  child  born  of  that  marriage. 

David  Wilson,  the  grantee,  is  shown  to  be  dead,  and  the  evidence 
warrants  the  conclusion  that  he  died  at  some  period  of  time  between 
the  years  1841  and  1847;  and  upon  his  death  the  land  descended  one- 
half  to  his  son  James  M.  Wilson,  and  one-half  to  his  wife,  Mrs.  Ophelia 
P.  Wilson,  as  her  community  interest.  It  is  the  interest  of  James  M. 
Wilson  only,  which  is  in  controversy  in  this  suit. 

May  30,  1854,  James  M.  Wilson  by  deed  conveyed  his  undivided  one- 
half  interest  in  the  land  in  controversy  to  Abram  M.  Gentry.  This  deed 
was  recorded  in  1854.  December  16,  1858,  by  a  deed  duly  executed  and 
delivered,  Abram  M.  Gentry  conveyed  the  land  in  controversy  to  Amelia 
M.  Howland,  which  deed  was  duly  recorded  November  12,  1860.  At 
the  time  this  deed  was  executed,  it  was  the  purpose  and  intention  of 
Gentry,  Amelia  M.  Howland  and  her  husband  Thomas  A.  Howland, 
that  the  land  therein  conveyed  should  become  and  be  the  separate 
property  of  the  grantee,  Amelia  M.  Howland;  and  we  find  as  a  fact 
that  the  evidence  shows  that  the  land  in  controversy  became  the  sep- 
arate property  of  Amelia  M.  Howland  by  virtue  of  this  conveyance,  and 
continued  to  be  her  separate  property  from  that  time  to  her  death, 
which  occurred  in  1896;  and  that  during  all  that  time  she  was  under 
coverture  as  the  wife  of  Thomas  A.  Howland,  to  whom  she  was  mar- 
ried in  1853;  and  that  the  defendants  went  into  possession  and  con- 
tinued in  possession  during  such  coverture.  Therefore  we  find  that 
the  right  and  title  asserted  by  the  plaintiffs  was  not,  up  to  the  time  of 
filing  this  suit,  affected  by  the  statutes  of  limitation  which  were  pleaded 
by  the  defendants. 

September  11,  1898,  Thomas  A.  Howland  executed  and  delivered 
to  Henry  A.  Howland  a  deed  conveying  an  undivided  one-half  interest 
in  the  league  and  labor  of  land  in  question,  and  all  claim  ol  the  former 
against  all  persons  for  the  use  and  occupation  thereof,  as  alleged  by  the 
plaintiffs  in  their  petition. 

The  several  defendants  herein  deraign  their  title  or  claim  of  title  to 
the  land  in  controversy  through  a  deed  executed  by  Ophelia  P.  Talbot, 
which  attempts  to  convey  her  interest  in  the  David  Wilson  league,  and 
the  interest  of  her  minor  son,  James  Wilson.  This  latter  interest  is 
the  same  interest  conveyed  by  James  Wilson  in  the  deed  to  Abram  M. 
Gentry.  The  deed  here  mentioned  was  executed  by  Ophelia  P.  Talbot 
to  Francis  Brichta,  dated  March  31,  1852,  and  recorded  in  1852.  The 
effect  of  this  conveyance  is  to  establish  the  fact  that  the  defendants  and 
the  plaintiffs  claim  under  James  Wilson,  as  common  source  of  title. 


Wren  v.  Rowland.  91 

The  James  Wilson  here  mentioned  is  the  same  James  M,  Wilson,  the  son 
of  David  Wilson,  the  original  grantee  of  the  land  in  question,  and  of  his 
wife  Ophelia  P.  Wilson.  The  grantor  in  this  deed,  Ophelia  P.  Talbot, 
was  fonnerly  Ophelia  P.  Wilson;  and  there  is  some  evidence  in  the 
record  tending  to  show  that  after  the  death  of  her  former  husband, 
David  Wilson,  she  married  a  man  by  the  name  of  Talbot. 

In  1852  Francis  Brichta  conveyed  the  land  in  controversy  to  D.  C. 
Osbom,  which  conveyance  was  recorded  in  1852.  All  of  the  defendants, 
except  Mack  Wren  and  John  Wren,  bought  their  respective  interests 
in  the  land  in  question  in  good  faith,  under  the  above  two  last  men-» 
tioned  deeds,  and  they  have  had  actual  possession  of  the  land,  using, 
cultivating  and  enjoying  the  same,  and  paying  taxes  thereon  under  deeds 
duly  executed  and  registered  for  more  than  five  years  prior  to  July  31, 
1893.  And  according  to  the  findings  of  the  verdict  of  the  jury,  the 
defendants  claim  the  land  in  controversv  bv  a  consecutive  chain  of  title, 
from  and  under  the  deed  heretofore  stated  as  executed  by  Ophelia  P. 
Talbot  and  her  husband,  wherein  she  attempts,  as  curatrix  for  her 
minor  son  James  Wilson,  to  convey  the  land  in  controversy  to  Brichta. 
We  find  that  this  deed  was  simply  admitted  by  the  court  for  the  pur- 
pose of  establishing  common  source  of  title  in  James  M.  Wilson.  Other 
than  for  the  purpose  of  serving  as  a  basis  of  common  source  of  title, 
we  find  that  this  deed  was  not  suflBcient  to  convey  the  title  and  interest 
of  James  M.  Wilson  in  the  land  in  controversy,  for  the  reason  that  he 
was  not  a  party  to  the  conveyance,  but  it  was  executed  by  his  mother 
Ophelia  Talbot  as  curatrix,  acting  under  authority  and  by  virtue  of 
orders  of  a  probate  court  of  the  State  of  Louisiana,  that  court  having 
no  jurisdiction  over  lands  situated  here  in  Texas. 

There  being  no  question  raised  on  the  issue  of  improvements  in  good 
faith,  or  the  subject  of  rents,  it  is  unnecessary  to  make  any  findings  of 
fact  upon  these  questions. 

Appellants'  first  assignment  of  error  complains  of  the  admission  in 
evidence  of  the  deed  executed  by  A.  M.  Gentry  to  Mrs.  Amelia  M.  How- 
land,  for  the  following  reasons:  (1)  Because  the  officer  taking  the 
acknowledgment  does  not  state  in  his  certificate  that  the  officiating 
witness  Louis  B.  Reed  was  known  to  him;  (2)  because  the  subscribing 
witness  did  not  state  imder  oath  that  he  saw  the  grantor  subscribe  the 
same,  and  did  not  swear  that  the  grantor  acknowledged  in  his  presence 
that  he  had  subscribed  and  executed  the  deed  for  the  purposes  and  con- 
sideration therein  stated;  and  (3)  that  the  officer  who  took  the  acknowl- 
edgment had  no  authority  to  take  acknowledgment  of  deeds  to  land  lo- 
cated in  Texas.     The  acknowledgment  is  as  follows : 

''State  of  New  York,  City  and  County  of  New  York.  I,  Gordon  L. 
t'ord,  a  commissioner  in  said  State,  appointed  by  the  Governor  of  the 
State  of  Texas  to  take  and  administer  oaths  and  affirmations,  and  to 
take  the  acknowledgment  and  proof  of  deeds  to  be  used  and  recorded 
in  said  State  of  Texas,  do  hereby  certify  that  this  day  Louis  B.  Beed, 
Jr.,  personally  appeared  before  me,  and  being  duly  sworn,  saith  that 


92  Wren  v.  Howland. 

Abram  M.  Gentry,  whose  signature  appears  to  the  annexed  instrument 
of  writing,  acknowledged  same  to  be  his  act  and  deed,  for  the  consid- 
erations and  purposes  therein  expressed,  and  that  he,  with  John  Ses- 
seons,  the  other  witness,  subscribed  their  names  as  witnesses  thereto  at 
the  request  of  the  same  Abram  M.  Gentry. 

*ln  testimony  whereof,  1  hereunto  set  my  hand  and  official  seal,  this 
17th  day  of  December,  1858/'  Signed  by  "Gordon  L.  Ford,  Commis- 
sioner for  Texas  in  and  for  the  State  of  New  York/' 

The  eighth  section  of  the  Act  of  May  12,  1846  (Hart.  Dig.,  art.  2791), 
under  which  this  acknowledgment  is  taken,  reads  as  follows:  "That 
the  proof  of  any  instrument  of  writing,  for  the  purpose  of  being  re- 
corded, shall  be  by  one  or  more  of  the  subscribing  witnesses  personally 
appearing  before  some  officer  authorized  to  take  such  proof,  and  stating 
on  oath  that  he  or  they  saw  the  grantor,  or  person  who  executed  such 
instrument,  subscribe  the  same,  or  that  the  grantor  or  person  who  exe- 
cuted such  instrument  of  writing,  acknowledged  in  his  or  their  pres- 
ence that  he  had  subscribed  and  executed  the  same  for  the  purposes  and 
consideration  tlierein  stated,  and  that  he  or  they  had  signed  the  same 
as  witnesses,  at  the  request  of  the  grantor  or  person  who  executed  such 
instrument,  and  the  officer  taking  such  proof  shall  make  his  certificate 
thereon,  sign  and  seal  the  same  with  his  official  seal." 

The  eflEect  of  the  certificate  is  to  state  that  the  grantor.  Gentry,  ac- 
knowledged and  admitted  to  the  subscribing  and  officiating  witness, 
Louis  B.  Reed,  that  he,  the  grantor,  had  subscribed  and  executed  the 
deed  for  the  purposes  and  consideration  therein  stated.  This  brings  it 
within  the  terms  of  the  statute  as  quoted.  It  was  not  required  by  the 
act  in  question  that  the  certificate  should  state  that  the  subscribing  wit- 
ness was  known  to  the  officer  taking  the  acknowledgment.  Sowers  v. 
Peterson,  69  Texas,  216;  Watkins  v.  Hall,  57  Texas,  1;  Cook  v.  Cook, 
6  Texas  Civ.  App.,  30. 

In  the  last  objection  it  is  contended  that  there  was  no  law  author- 
izing a  commissioner  of  deeds  to  take  the  acknowledgment  of  convey- 
ances to  land  situated  in  Texas ;  the  contention  is  that  the  Act  of  May 
8,  1846,  conferring  such  authority,  was  repealed  by  a  subsequent  law 
passed  during  the  same  month  at  the  same  session  of  the  Legislature. 
This  question  was  discussed  by  the  court  in  Monroe  v.  Arledge,  23 
Texas,  481,  and  the  point  was  ruled  contrary  to  the  contention  of  ap- 
pellants. But,  however,  if  this  certificate  could  be  held  defective,  it 
would  not  constitute  leversible  error,  because  the  execution  and  deliv- 
ery of  the  deed  was  established  by  other  evidence  found  in  the  record, 
which  was  not  objected  to. 

The  deed  from  James  M.  Wilson  to  A.  M.  Gentry  contained  this  re^ 
cital:  "I  declare  that  I  am  the  son  of  David  Wilson,  deceased,  and, 
except  my  mother  Ophelia  P.  Wilson,  or  Talbot,  I  am  the  only  heir." 
The  defendants  objected  to  this  recitation,  because  they  were  strangers 
to  the  deed,  and  that  it  was  not  admissible  to  prove  the  material  issue 
in  the  case,  whether  James  M.  Wilson  was  the  son  of  David  Wilson,  the 
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grantee  of  the  land  in  controversy,  and  insisted  that  the  jury  be  in- 
structed to  disregard  the  recitation.  James  M.  Wilson  had  been  dead 
many  years  at  the  time  of  the  trial  of  this  case,  and  it  was  a  disputed 
question  in  the  court  below  whether  he  was  the  son  of  David  Wilson, 
tiie  grantee.  The  appellants  contended,  and  offered  much  evidence  to 
the  effect,  that  his  father^s  name  was  James  Wilson,  and  not  David 
Wilson,  the  grantee  of  the  land  in  controversy.  At  the  time  this  deed 
was  executed,  the  controversy  suggested  in  this  case  had  not  arisen. 
The  statement  "I  am  the  only  heir,"  might  not  be  admissible,  but  the 
objection  was  not  urged  to  that,  but  embraced  the  entire  statement. 
The  court  was  asked  to  exclude  all  of  the  statement,  and  not  a  part 
of  it.  This  being  the  case,  if  a  part  was  admissible,  it  was  the  duty 
of  the  court  to  admit  it  and  to  control,  if  asked^^  which  was  not  done,  the 
objectionable  portion  either  by  a  charge  or  to  exclude  it.  The  portion 
of  the  statement  to  the  effect  "I  declare  that  I  am  the  son  of  David 
Wilson,  deceased,"  and  that  his  mother  was  Ophelia  P.  Wilson  or  Tal- 
bot, was  admissible.  A  declaration  or  statement  contained  in  an  in- 
strument executed  by  one  who  has  since  deceased  is  admissible  on  the 
subject  of  his  pedigree.  Summerhill  v.  Darrow,  94  Texas,  71 ;  Cham- 
blee  V.  Tarbox,  27  Texas,  145.  In  the  latter  case  it  is  said:  "Recitals 
in  deeds  are  ordinarily  sftid  to  be  evidence  only  against  parties  and 
privies;  but  when  the  recital  is  of  a  matter  of  pedigree,  which  includes 
the  facts  of  birth,  marriage  and  death,  it  may  be  used  as  original  evi- 
dence even  against  strangers." 

It  is  contended  by  appellants,  in  their  third  assignment  of  error,  that 
the  trial  court  erred  in  admitting  the  deed  of  date  March  31;,  1852, 
executed  by  Ophelia  Talbot  and  her  husband  to  Brichta,  in  order  to 
establish  common  source  of  title  in  James  Wilson.  They  urge  the  fact 
that  this  deed  being  void,  common  source  of  title  could  not  be  established 
by  such  a  conveyance.  In  Burns  v.  Goff,  79  Texas,  236,  it  is  in  effect 
held  that  a  void  deed  under  which  the  defendants  claim  may  be  offered 
as  evidence  establishing  common  source  of  title. 

Appellant^s  fourth  assimment  of  error  complains  of  the  refusal  of 
the  court  to  admit  in  evidence  the  deed  above  referred  to,  when  offered 
by  defendaiAs  as  evidence  of  title.  As  before  stated,  the  court  ad- 
mitted this  deed  when  offered  by  the  plaintiffs  for  the  purpose  of  estab- 
lishinor  common  source  of  title,  but  declined  to  recognize  its  validity  as 
establishing  title  in  the  defendants,  and  refused  to  admit  it  for  that  pur- 
pose. The  plaintiffs  objected  to  the  deed  because  the  certificate  of  ac- 
knowledgment of  Mrs.  Talbot  was  not  sufficient  under  the  statute  that 
related  to  the  subject  of  conveyance  of  property  by  married  women; 
and  for  the  further  reason  that  the  probate  court  of  Louisiana  had  no 
authority  or  jurisdiction  over  the  estate  or  the  lands  of  the  minor  James 
M.  Wilson  situated  in  Texas.  It  arpears  from  the  face  of  the  deed 
that  so  far  as  the  minor  is  concerned,  Mrs.  Talbot  attempts  to  act  as 
curfltrix  by  virtue  of  authority  of  the  Louisiana  court. 

We  are  of  the  opinion  that  both  of  these  objections  are  sound.     The 
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acknowledgment  was  not  in  accordance  with  the  terms  of  the  statute. 
There  was  no  authority  shown  in  Mrs.  Talbot  to  convey  the  interest  of 
James  M.  Wilson.  Mills  v.  Hemdon,  60  Texas,  353;  Moscby  v.  Bur- 
row, 52  Texas,  404.  And  in  this  connection  it  may  be  well  to  dispose 
of  the  contention  of  the  appellants  to  the  eifect  that  the  evidence  tends 
to  show  that  they  were  innocent  purchasers  of  the  land  in  controversy. 
The  deed  just  discussed  would  be  an  essential  link  in  the  chain  of  their 
title  to  connect  them  with  the  sovereignty  of  the  soil,  and  this  deed 
being  eliminated  on  the  ground  that  it  is  void,  of  course  there  is  no  foun- 
dation for  the  claim  that  they  occupy  the  attitude  of  innocent  pur- 
chasers. 

The  defendants  offered  in  evidence  certified  copies  under  the  act  of 
Congress  or  proceedings  of  the  probate  court  of  Louisiana,  for  the  pur- 
pose of  showing  statements  of  Mrs.  Ophelia  Talbot  contained  in  these 
instruments,  to  the  effect  that  James  M.  Wilson  was  the  son  of  her 
husband,  James  Wilson.  These  statements  appear  in  some  of  the  pro- 
ceedings and  court  papers  filed  in  the  Louisiana  court  concerning  the 
guardianship  of  James  M.  Wilson.  A  copy  of  one  of  these  papers, 
which  appeared  to  be  an  inventory  of  the  estate  of  James  M.  Wilson,  is 
signed  by  Mrs.  Ophelia  Talbot.  The  others  are  not  signed  by  her,  but 
they  were  all  offered  as  copies  under  the  act  of  Congress  which  author- 
ized the  admission  in  evidence  of  the  records  and  judiciaP  proceedings 
of  other  States.  The  purpose  of  this  evidence  was  to  establish  the  fact 
that  Mrs.  Ophelia  Talbot,  formerly  Mrs.  Ophelia  Wilson,  the  mother 
of  James  M.  Wilson,  admitted  that  her  forvner*  husband's  name  was 
James  and  not  David.  Mrs.  Wilson,  or  Talbot,  died  several  years  prior 
to  the  trial.  The  records  offered  were  a  part  of  a  supposed  judicial 
proceeding;  and  we  are  of  the  opinion  that  if  tiie  courtflin  which  these 
proceedings  were  created  did  not  have  jurisdiction,  that  they  would 
not  be  admissible.  The  full  faith  and  credit  exacted  by  the  act  of 
Congress  that  should  be  given  to  the  judicial  proceedings  of  a  sister 
State  applies  only  to  those  of  a  court  exercising  jurisdiction,  and  would 
not  extend  to  a  recognition  of  one  that  had  no  jurisdiction  over  the 
subject  matter  with  which  it  is  attempting  to  deal.  Norwood  v.  Cobb, 
24  Texas,  556;  Easley  v.  McClinton,  33  Texas,  288;  Leagufc  v.  Henecke, 
26  S.  W.  Rep.,  729 ;  Lindley  v.  O'Reilly,  50  N.  J.  Law,  636,  15  Atl. 
Rep.,  379.  At  the  time  these  proceedings  occurred,  James  M.  Wilson, 
the  minor,  was  a  young  man  recently  captured  as  a  member  of  the 
Ijopez  expedition  to  Cuba,  and  was  from  there  sent  and  confined  in  one 
of  the  prisons  of  Spain. 

It  is  apparent  from  the  face  of  these  proceedings  in  which  the  Lou- 
isiana court  appointed  Mrs.  Talbot  curatrix  of  the  minor  James  M. 
Wilson,  that  the  only  purpose  and  object  was  to  sell  and  dispose  of 
the  interest  of  James  M.  Wilson  in  the  lands  <»ituated  and  located  in 
Texas,  which  is  the  land  in  controversy,  a  part  of  the  David  Wlison 
league  and  labor;  and  that  court  could  not,  for  any  purpose,  exercise 
its  probate  jurisdiction  over  lands  situated  here  in  Texas.     Moseby  ▼. 
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Burrow,  52  Texas,  404.  There  was  no  attempt  to  prove  these  docu- 
ments, except  in  the  way  just  stated.  If  the  documents  could  not  be 
admitted  in  evidence  by  reason  of  the  fact  that  the  court  from  which 
they  are  taken  did  not  have  jurisdiction,  partial  contents  of  them  would 
not  be  admissible  for  the  purpose  of  proving  statements  therein  con- 
tained, where  the  only  manner  of  proof  consists  in  certified  copies 
under  the  law  permitting  judicial  proceedings  occurring  in  other  States 
to  be  admitted  in  evidence. 

For  the  purpose  of  tending  to  prove  that  Ophelia  Wilson  was  the 
wife  of  David  Wilson,  the  grantee  of  the  land  in  controversy,  and  that 
James  Wilson  was  his  son,  the  plaintiffs  offered  in  evidence,  and  the 
same  was  admitted  by  the  court,  a  certified  copy  of  a  petition  for  di- 
vorce from  the  District  Court  of  Harris  County,  Texas,  of  Ophelia  P. 
Wilson  against  David  Wilson,  filed  on  the  27th  of  November,  1840, 
sworn  to  and  signed  by  Ophelia  Wilson;  and  a  certified  copy  of  a  peti- 
tion in  the  probate  court  of  Harris  County,  filed  on  September  12,  1840, 
signed  by  Ophelia  Wilson  for  the  guardianship  of  her  minor  son  James 
Wilson. 

To  the  introduction  of  this  evidence  the  defendants  objected  for  the 
reasons  that  there  was  no  evidence  showing  the  identity  of  the  person 
making  the  application;  that  the  original  papers  were  not  produced; 
that  there  was  no  evidence  that  the  applicant  in  person  signed  the 
papers,  or  authorized  the  signing  thereof  in  her  name  or  at  her  re- 
quest. 

These  documents  were  pleadings  pending  in  the  courts  of  this  State 
from  which  they  came,  and  by  virtue  of  article  2306  of  the  Revised 
Statutes,  certified  copies  under  the  hand  and  seal  of  the  custodian  of 
such  records  were  admissible  in  evidence.  It  was  the  contention  of 
the  appellants  in  the  trial  court  that  Ophelia  P.  Wilson  was  not  the 
wife  of  David  Wilson,  the  grantee  of  the  land  in  controversy,  and  that 
James  Wilson,  although  her  son,  was  not  the  son  of  this  David  Wilson. 
As  stated  before,  Mrs.  Ophelia  Wilson  died  several  years  before  the 
trial  of  this  case,  and  at  the  time  these  pleadings  were  filed  in  the  courts 
of  Harris  County,  the  controversy  as  to  the  heirship  of  James  Wilson, 
or  the  fact  of  Mrs.  Wilson's  being  the  wife  of  David  Wilson,  had  not 
arisen.  The  recitals  of  these  documents  which  were  executed  by  Mrs. 
Wilson,  stating  who  was  her  husband  at  that  time,  and  who  was  the 
father  of  James  Wilson,  was  admissible. 

The  evidence  complained  of  in  appellants'  eighth  assignment  of  error 
was  admissible  as  a  fact  and  circumstance  bearing  on  the  question  as  to 
the  ownership  of  the  property  in  controversy  after  it  was  conveyed  to 
Mrs.  Howland.  It  was  proper  to  admit  her  testimony  to  the  effect  that 
her  husband  always  recognized  that  the  land  was  her  separate  property, 
and  that  he  never  claimed  any  interest  in  it;  and  also  as  to  what  was 
the  understanding  between  her  and  her  husband  and  Gentry  at  the  time 
that  the  conveyance  was  executed  and  delivered  to  her,  as  to  whom  the 
property  belonged.    She  testified  that  it  was  the  understanding  of  her- 
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self,  her  husband  and  Gentry,  that  the  title  was  to  vest  in  her  as  her  in- 
dividual property.  The  deed  to  the  property  was  taken  in  her  name, 
but  there  were  no  recitals  contained  in  the  face  of  the  instrument  that  in 
express  terms  declared  that  the  purpose  and  intention  was  that  it  should 
be  her  separate  estate.  This  is  not  a  case  in  which  the  creditors  of 
Thomas  A.  Howland,  the  husband  of  Mrs.  Rowland,  are  seeking  to  sub- 
ject the  property  to  the  payment  of  the  husband's  debts;  nor  is  it  a  case 
in  which  anyone  is  claiming  under  a  conveyance  from  the  husband  in 
oposition  to  a  right  asserted  by  Mts.  Howland  in  her  separate  interest. 
The  defendants  are  not  connected  with  the  Howland  title.  Where  the 
deed  to  the  wife  is  silent  as  to  whom  it  is  intended  that  the  title  to  the 
property  shall  vest,  an  inquiry  is  permissible  into  the  understanding, 
agreement  and  intention  of  the  husband  and  wife  and  vendor,  in  order 
to  ascertain  if  the  wife  has  a  real  separate  interest  in  the  property. 
The  testimony  objected  to  was  not  merely  an  opinion  of  the  witness 
upon  this  subject,  but  was  the  statement  of  a  fact  which  she  seemed  to 
be  familiar  with. 

What  has  just  been  said  also  disposes  of  the  question  raised  in  the 
ninth  assignment  of  error. 

The  appellants  offered  in  evidence  a  certified  copy  from  the  records 
of  Travis  County  of  a  power  of  attorney,  executed  by  Mrs.  Ophelia 
Henning  and  Albert  Henning,  on  the  17th  day  of  May,  1861,  and 
recorded  in  Travis  County  on  the  27th  of  January,  18G2 ;  and  a  certified 
copy  of  a  copy  of  this  power  of  attorney  from  the  General  Land  Ofiice, 
which  contained  the  following  statement:  ^*Ophelia  Henning,  formerly 
Ophelia  Wilson,  the  wife  of  David  Wilson,  deceased,  joined  by  her  hus- 
band Albert  Henning,  only  heirs  at  law  of  David  Wilson,  deceased, 
who  lost  his  life  in  the  Texas  war  of  independence  at  the  Alamo,  in  the 
year  1836,  constitute  and  appoint  James  Y.  Eggleston  and  Matthew 
M.  Young,  to  demand  from  the  government  of  the  State  of  Texas  any 
and  all  lands,  patents,  land  certificates,  land  warrants,  money  or  pay 
due  to  the  said  Ophelia  as  only  heir  at  law  of  the  said  David  Wilson, 
deceased,  for  services  in  the  Texas  war  of  independence,  as  aforesaid, 
and  to  sell  and  convey  one-half  of  s^id  lands,  etc.,  due  the  said  Ophelia 
Henning  and  Albert  Henning."  This  was  acknowledged  and  signed 
by  Ophelia  Henning  and  Albert  Henning. 

It  is  here  important  to  state  that  Mrs.  Ophelia  Talbot,  who  was  for- 
merly Ophelia  Wilson,  afterwards  married  Albert  Henning;  and  the 
evidence  in  the  record  tends  to  identify  this  Ophelia  Henning  as  the 
same  person  as  Ophelia  Wilson,  the  mother  of  James  Wilson.  The 
purpose  of  this  evidence  was  to  introduce  the  admission  of  Mrs.  Wilson 
that  she  was  the  wife  of  a  David  Wilson,  who  fell  at  the  Alamo,  and 
not  the  wife  of  the  David  Wilson,  the  grantee  of  the  land  in  contro- 
versv. 

The  objections  which  were  sustained  to  the  admission  of  this  testi- 
mony were  that  it  was  not  an  archive  of  the  Land  Office,  and  that  the 
paper  from  that  office  was  a  copy  of  a  copy;  the  latter  was  not  pro- 
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duced,  and  that  the  original  was  not  properly  recorded  in  the  records 
of  Travis  County,  as  none  of  the  land  in  controversy  or  that  was  called 
for  in  the  power  of  attorney,  was  shown  to^be  in  Travis  County. 

None  of  the  land  in  controversy  is  situated  in  Travis  County,  nor 
does  it  appear  from  the  evidence  that  any  of  the  land  or  property 
called  for  in  the  power  of  attorney  was  ever  situated  or  located  in  Travis 
County.  To  entitle  the  power  of  attorney  to  be  recorded,  it  must  be 
in  a  county  where  some  of  the  land  or  property  covered  by  it  was  situ- 
ated. French  v.  Groesbeck,  8  Texas  Civ.  App.^  19;  Broxson  v.  Mc- 
Dougal,  63  Texas,  197 ;  Burck  v.  Taylor,  152  U.  S.,  635.  A  copy  of 
the  unauthorized  deed  records  of  Travis  County  of  the  power  of  attor- 
ney filed  in  the  Land  Office  would  acquire  no  higher  standing  than  the 
record  from  which  it  is  taken;  and  if  the  latter  was  unauthorized,  the 
mere  filing  of  a  copy  of  it  in  the  Land  Office  would  not  give  to  such 
copy  so  filed  any  validity.  An  unauthorized  paper  filed  in  the  Land 
Office  does  not  become  an  archive.  Rogers  v.  Pettus,  80  Texas,  427; 
Pati-ick  V.  Nance,  26  Texas,  299. 

The  old  bill  of  sale  which  is  objected  to  by  appellants'  eleventh  as- 
signment of  error,  in  connection  with  the  testimony  of  Miss  Alice  Hen- 
ning,  the  daughter  of  Mrs.  Ophelia  Henning,  formerly  Ophelia  Talbot 
and  Ophelia  Wilson,  was  admissible  on  the  issue  of  common  source  of 
title,  which  was  sought  to  be  established  by  the  plaintiffs  to  be  in 
James  Wilson.  It  was  proper  to  establish  the  fact  that  the  mother  of 
James,  who  pretended  as  curatrix  to  convey  the  property  by  deeds  under 
which  the  defendants  claim,  was  the  Mrs.  Talbot  who  was  the  mother 
of  James  Wilson.  The  evidence  offered  had  some  bearing  upon  this 
subject.  If  it  was  not  admissible  for  this  purpose,  it  was  harmless,  and 
would  not  be  reversible  error. 

It  is  difficult  to  perceive  the  materiality  of  the  evidence  complained 
of  in  appellants'  twelfth  assignment  of  error,  but  its  admission,  in  our 
opinion,  was  not  harmful  error. 

The  evidence  complained  of  in  appellants'  thirteenth  assignment  of 
.error  was  objected  to  on  the  ground  that  it  was  irrelevant,  immaterial, 
and  calculated  to  mislead  the  jury  and  prejudice  the  defendants. 
These  objections  were  overruled  and  the  testimony  admitted.  The  evi- 
dence is  to  the  effect  that  in  1885  Mrs.  Ophelia  Wilson  went  to  Texas, 
saying  that  she  wanted  to  see  her  son  James  Wilson's  grave  before  she 
died.  She  brought  back  with  her  a  few  leaves  off  the  grave,  which  she 
wanted  buried  with  her  when  she  died.  "In  1885,  while  on  a  visit  to 
her  grandchildren,  and  while  going  to  Houston  on  her  return,  Mrs. 
Henning,  formerly  Mrs.  Wilson,  was  thrown  from  the  wagon  and 
broke  her  arm.  Receiving  a  telegram,  her  daughter  Alice  and  myself 
went  to  Houston  from  New  Orleans  and  brought  her  home  on  her 
recovery." 

The  objection  was  to  the  whole  of  the  evidence.  Some  of  it  might 
not  be  admissible,  but  a  part  of  it  was  properly  admitted.     Objections 
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shottld  have  been  urged  to  the  objectionable  portion,  or  a  request  should 
have  been  made  that  its  effect  be  controlled  by  a  charge,  but  this  was 
not  done.  The  objection  went  to  tne  entire  testimony.  A  part  of  it 
was  admissible  as  tending  to  show  that  James  Wilson  was  the  son  of 
Ophelia  P.  Wilson,  who  Iz  identified  by  much  of  the  evidence  in  the 
record  as  being  the  wife  of  David  Wilson,  the  grantee;  and  was  also 
admissible  as  tending  to  establish  that  James  Wilson  was  dead.  It 
was  material  that  the  plaintiffs  should  establish  the  death  of  Jamas  Wil- 
son as  a  predicate  to  the  introduction  of  the  declarations  of  James 
Wilson  contained  in  his  deed  to  Gentrv  that  his  father  was  David. 

The  plaintifjcs  offered  in  evidence,  in  connection  with  the  testimony 
of  Charles  Wilson,  the  son  of  James  M  Wilson,  the  entries  in  the  family 
Bible  of  James  M.  Wilson.  These  entries  ware  objected  to  as  irrele- 
vant and  immaterial  and  not  smnciently  proven,  and  calculated  to  mis- 
lead the  jury  and  prejudice  the  defendants.  Charles  Wilson  testified 
that  he  was  the  son  of  James  M.  Wilson;  his  grandmother  was  Ophelia 
Henning  or  Wilson.  "I  have  with  me  my  father's  famly  Bible.  The 
entries  therein  shown  me  are  in  the  handwriting  of  my  father.  I  do 
not  remember  to  have  seen  him  writa,  but  have  seen  his  writing,  and 
my  mother  told  me  that  it  is  his  handwriting.  There  are  some  entries 
there  in  the  handwriting  of  my  mother,  and  yet  some  others  which  I  do 
not  recognize.  This  Bible  has  been  in  the  family  since  I  can  first  re- 
member." The  following  entries  were  admitted :  "James  Morrell  Wil- 
son and  Nancy  Artemesia  Wilson  were  married  November  3,  1853; 
James  Morrell  Wilson  was  born  February  9,  1832."  Then  follows  other 
entries  showing  the  birth  of  Mrs.  Artemesia  Wilson  and  of  the  children 
of  her  and,  James  Wilson.  It  was  important  to  prove  the  date  of  the 
birth  of  James  M.  Wilson,  which  appears  by  this  entry  in  the  family 
Bible  to  be  February  9,  1832.  This  shows  that  he  was  bom  after  the 
marriage  of  David  and  Ophelia  Wilson.  If  the  balance  of  the  entries 
were  immaterial,  they  were  harmless. 

We  do  not  think  there  was  any  error  in  admitting  the  photograph 
of  James  M.  Wilson,  which  evidence  is  complained  of  in  the  fifteenth 
assignment  of  error.  We  agree  with  what  the  appellees  say  upon  thw 
subject  on  pages  37  and  38  of  their  brief. 

We  are  of  the  opinion  that  the  evidence  of  S.  G.  Selk'rk  and  Mrs. 
S.  6.  Selkirk,  H.  L.  Labatte  and  J.  A.  Labatte,  as  complained  of  in 
appellants'  sixteenth,  seventeenth  and  eiorhteenth  assignments  of  error, 
was  admissible.  They  stated  facts  bearing  upon  the  question  of  the 
mental  capacity  or  competency  of  the  witness  A.  C.  Smith,  who  had 
by  deposition  testified  favorably  to  the  defendants,  to  the  effect  that 
one  James  Wilson  was  the  husband  of  Ophelia  and  the  father  of  James 
M.  Wilson.  The  testimony  was  not  for  the  purpose  of  establishing  the 
insanitv  of  the  witness  Smith,  but  the  evidence  of  these  witnesses  was 
to  establish  facts  tending  to  show  that  the  mental  capacity  and  the 
faculty  of  recollection  of  the  witness  Smith  was  much  impaired.  This 
testimony  came  from  witnesses  who  knew  him  and  were  well  acquainted 
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with  his  condition.  The  court  admitted  in  evidence,  on  behalf  of  the 
plaintiffs,  the  testimony  of  Mrs.  Rayne  and  Miss  Henning,  to  the  effect 
that  they  had  heard  conversations  b3tween  Mrs.  Henning,  who  was 
formerly  Mrs.  Wilson,  and  Mr.  Smith,  in  which  they  spoke  of  James 
Wilson  being  the  son  of  Mrs.  Henning,  formerly  Mrs.  Wilson,  and  her 
husband  David  Wilson.  Miss  Alice  Henning  testified  further  that  they 
'also  spoke  of  David  Wilson  as  the  former  husband  of  her  mother,  who 
was  Mrs.  Ophelia  Henning,  formerly  Mrs.  Ophelia  Wilson,  and  that 
David  Wilson  was  the  father  of  James  Wilson. 

What  occurred  in  these  conversations  when  Mrs.  Henning,  formerly 
Mrs.  Wilson,  was  present  was  admissible.  The  declarations  made  by 
her  or  to  which  she  assented  establishing  the  pedigree  of  James,  or  her 
relationship  with  David  Wilson,  were  admissible  as  original  testimony. 
As  stated  before,  she  had  been  dead  many  years,  and  these  conversations 
occurred  long  prior  to  any  controversy  about  the  subject  to  which  the 
testimony  relates. 

It  is  asserted  in  appellants'  twentieth  and  twenty-second  assign- 
ments of  error  that  the  court  refused  to  give  certain  charges  requested 
by  appellants.  It  does  appear  in  bills  of  exception  that  the  defend- 
ant requested  certain  instructions,  but  the  record  does  not  contain  any 
requested  instructions  in  writing  signed  by  the  appellants  or  their  attor- 
neys. Moore  v.  Brown,  27  Texas  Civ.  App.,  208;  Belcher  v.  Railway 
Co.,  92  Texas,  599.     Therefore,  no  error  is  shown  in  this  respect. 

There  is  no  merit  in  appellants'  twenty-first  assignment  of  error. 
The  special  issues  submitted  by  the  court  which  are  complained  of  in 
this  assignment  were  prober  questions  to  be  submiHed  to  the  jury,  or 
at  least,  in  view  of  the  fact  that  the  evidence  clearly  demonstrates  that 
the  land  in  question  was  the  separate  property  of  Mrs.  Amelia  How- 
land,  the  findings  complained  of  would  not  be  harmful :  but  we  are  of 
the  opinion  that  the  court  had  the  right,  if  it  saw  fit  to  do  so,  to  permit 
the  jury  to  find  the  facts  upon  which  they  predicated  the  conclusion 
that  the  land  was  intended  to  be  of  the  separate  estate  of  Mrs.  Howland. 
The  findings  of  the  jury  as  submitted  in  this  assignment,  and  as  com- 
plained of,  had  a  tendency  to  find  facts  establishing  this  issue. 

Our  findings  of  fact  in  effect  dispos?  of  the  twent3^-third,  twenty- 
fifth  and  twenty-sixth  assignments  of  error.  Further  than  this  state- 
ment, we  do  not  feel  called  upon  to  pass  on  the  questions  presented 
in  the  twenty-third  asionment  of  error,  as  we  do  not  think  that  that 
assignment  is  in  accord  with  the  rules.  It  embraces  more  than  one 
separate  and  distinct  question.  Cammack  v.  Rogers,  recently  decided 
by  this  court. 

The  so-called  two  fundamental  errors  urged  in  appellant's  brief  do 
not  go  to  the  merits  of  the  plaintiffs'  title  or  the  judgment  of  the  court. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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W.  B.  Greexlaw  et  al.  v.  City  of  Dallas. 

Decided  June  17,  1903. 

Limitation  Against  Taxes. 

The  statute  preventing  limitation  running  against  a  city's  claim  for  taxea 
(Acts,  July  4,  1879),  repealed  by  its  omission  from  the  Revised  Statutes,  taking 
effect  September  1,  1895,  but  re-enacted  by  Act  of  October  9,  1895,  prevented 
such  claims  from  becoming  barred;  if  regarded  as  affecting  only  the  remedy, 
and  therefore  retroactive  in  its  effect,  the  repealing  law  would  be  unconstitu- 
tional unless  a  reasonable  time  to  sue  was  allowed;  and  though  what  was  a 
reasonable  time  might  be  a  question  of  fact,  a  judgment  disallowing  the  defense 
of  limitation  would  be  treated  as  involving  a  finding  that  a  month  and  nine 
days  was  not. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

■ 

F.  M,  Etheridge,  for  plaintiffs  in  error. 

W.  T.  Henry  and  J.  J.  Collins,  for  defendant  in  error. 

STREETMAN,  Associate  Justice. — The  city  of  Dallas  brought 
this  suit  October  25,  1895,  to  recover  the  taxes  due  said  city  upon  real 
estate  of  plaintiffs  in  error  for  the  years  1887,  1888,  1889,  'l890,  1891, 
1892^  1893  and  1894,  and  recovered  judgment  with  foreclosure  of  lien 
upon  said  property.  Plaintiffs  in  error  plead  the  two  years  statute  of 
limitations. 

Plaintiffs  in  error  concede  the  correctness  of  the  judgment  as  to  the 
taxes  for  1894,  and  also  that  the  judgment  as  to  the  previous  years  is 
correct,  unless  their  plea  of  limitation  should  have  been  sustained. 
'  The  acts  of  the  Legislature,  approved  July  4,  1879,  contained  the 
following  provision :  *'No  delinquent  taxpayer  shall  have  the  right  to 
plead  in  any  court  or  in  any  manner  rely  upon  any  statute  of  limita- 
tion by  way  of  defense  against  the  payment  of  any  tax  due  from  him 
or  her,  either  to  the  State,  or  any  county,  city  or  town." 

This  provision  continued  in  force  until  the  revision  of  the  statutes 
in  1895.  In  that  revision,  which  became  effective  September  1,  1895, 
this  clause  was  omitted.  By  an  act  of  the  special  session  of  1895,  which 
went  into  effect  October  9,  1895,  this  clause  was  re-enacted. 

Plaintiffs  in  error  contend  that  the  omission  in  the  Revised  Statutes 
of  1895  operated  to  repeal  this  clause,  and  that  from  that  time,  as  to 
taxes  then  due,  the  statutes  of  limitation  operated  against  cities  and 
towns,  as  if  there  had  never  been  any  law  to  prevent  limitation  from 
running.  And  they  further  insist  that  the  bar  of  the  statute,  having 
become  complete  by  the  repeal  of  this  statute,  its  operation  could  not 
be  prevented  by  the  re-enactment  of  this  provision. 

The  same  question  has  been  passed  upon  by  the  Court  of  Civil  Appeals 
of  the  Fourth  District  in  the  case  of  Hernandez  v.  City  of  San  An- 
tonio, 39  S.  W.  Rep.,  1022,  and  by  this  court  in  Abney  v.  State,  20 
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Texas  Civ.  App.,  101.  The  reason  for  the  decision  is  not  stated  in  the 
former  ease,  the  court  simply  saying  that  the  article  saving  cities  from 
the  statute  "was  in  effect  until  September  1,  1895,  and  was  re-enacted 
with  the  emergency  clause  on  October  9,  1895,  and  the  taxes  of  1877, 
and  those  due  for  the  following  years  not  being  barred  at  that  time  the 
statute  denying  the  right  to  plead  limitation  as  to  taxes  was  applicable.^' 

In  the  case  of  Abney  v.  State,  a  decision  of  the  question  was  perhaps 
unnecessary,  as  the  suit  was  for  taxes  due  the  State  and  county.  In  dis- 
cussing it,  however,  Judge  Collard  said :  "If  it  could  be  said  that  lim- 
itation would  run. against  the  State  when  the  statute  is  silent  upon  the 
subject,  it  could  only  run  from  the  time  that  the  Revised  Statutes  took 
effect  to  the  time  the  law  was  re-enacted,  from  September  1st  to  Oc- 
tober 9,  1895.  *  *  *  The  period  during  which  the  statute  was 
silent  was  not  sufficient  to  create  a  bar;  and  there  was,  tlierefore,  no 
vested  right." 

It  may  be  conceded  that  the  statutes  in  such  cases  only  affect  the 
remedy,  and  that  when  an  exception  oi)erates  to  prevent  the  running  of 
the  statute  of  limitations  such  exception  may  be  repealed,  and  causes 
of  action  which  would  have  been  barred  but  for  such  exception,  will  be 
barred  after  its  repeal  as  if  it  had  never  been  in  existence. 

It  may  also  be  conceded  that  when  the  bar  of  the  statute  has  once 
become  complete,  its  effect  can  not  be  destroyed  by  subsequent  legisla- 
tion. The  first  rule,  however,  is  subject  to  an  important  qualification. 
To  repeal  such  an  exception  without  allowing  a  reasonable  time  to  sue, 
would  be  unconstitutional.  It  is  customary,  therefore,  in  repealing  an 
exception  which  has  prevented  limitation  from  running,  to  allow  a  rea- 
sonable time  after  the  repeal  to  sue  upon  causes  of  action  which  would 
be  otherwise  barred.  But  when  the  Legislature,  as  in  the  present  in- 
stance, has  failed  to  make  such  provision,  the  repeal  is  not  held  invalid 
because  of  such  omission,  but  the  court  while  giving  effect  to  the  law 
will  nevertheless  construe  it  as  if  it  contained  a  provision  allowing  par- 
ties a  reasonable  time  to  assert  rights  which  would  be  barred.  Boon 
V.  Chamberlain,  82  Texas,  480 ;  Rucker  v.  Dailey,  66  Texas,  284.  What 
is  a  reasonable  time,  may  sometimes  become  a  question  of  fact.  Link 
V.  City  of  Houston,  94  Texas,  378.  The  evidence  may  sometimes  be 
such  that  the  court  can  determine  it  as  a  question  of  law.  Williams 
V.  Bradley,  3  Texas  Ct.  Rep.,  968. 

In  this  case,  only  one  month  and  nine  days  elapsed  from  the  repeal 
of  the  clause  and  its  re-enactment.  It  is  unnecessary  to  determine 
whether  we  should  hold,  as  a  matter  of  law,  that  a  failure  to  sue  within 
this  time  was  not  unreasonable.  There  are  no  conclusions  of  fact  or 
law  in  the  record,  and  we  may  presume,  if  necessary,  that  the  court 
passed  upon  this  as  a  question  of  fact,  and  we  should  certainly  be  author- 
ized in  sustaining  such  finding.     Link  v.  Houston,  ante. 

It  follows,  therefore,  whether  we  say  that  limitation  only  ran  from 
the  repeal  of  the  article  on  September  1,  1895,  or  that  the  city  after  that 
time  had  a  reasonable  time  within  which  to  sue,  that  there  was  no  time 
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before  this  law  was  re-enacted  when  the  statute  of  limitations  could 
have  been  effectively  plead  as  a  def  jnse.  This  being  the  case,  there  is 
no  reason  why  the  law  as  re-enacted  should  not  be  made  to  apply  to 
the  taxes  prior  to  the  year  1894,  so  as  to  prevent  them  from  being  barred 
by  limitation. 

There  being  no  error  in  the  judgment,  it  is  therefore  aflBrmcd. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  Fort  Smith  Railway  Company  v.  Eugene  Hartnett. 

Decided  June  17.  1903. 

1. — ^Master  and  Servant — ^Defective  Appliances — ^Engine — ^Inspection. 

A  locomotive  engineer,  in  entering  ths  service  of  a  railway  company,  has 
the  right  to  rely  upon  the  assumption  that  the  engine  and  tender  furnished  him 
are  reasonably  safe,  and  is  not  required  to  us2  ordinary  care  to  see  that  they 
are  safe  unless,  by  the  terms  of  his  contract  of  employment,  the  duty  of  inspec- 
tion is  placed  on  him. 

2. — Same— Injpccticn— Delegation  of  Duty — ^Intrinsic  Defect 

As  a  general  rule  the  duty  of  inspection  and  repair  rests  upon  the  master, 
and  is  nondelegable  in  so  far  as  it  has  relation  to* intrinsic  defects. 

3. — Same — ^Engineer  Making  Repairs— Charge. 

In  an  action  by  an  engineer  for  injury  caused  by  a  defect  in  the  engine 
step  which  was  an  inherent  one,  a  charge  that  it  was  his  duty  during  the  time 
he  was  operating  the  engine  to  nake  such  liglt  repaiis  as  he  could  with  tools 
and  material  at  hand,  was  properly  refused  as  being  on  the  weight  of  evidence, 
and  also  erroneouc  as  a  rule  of  law. 

t, — Same — ^No  Inspector  Provided. 

Th3  enginc3r  had  the  right  to  assu:nc  that  no  defect  in  the  engine  step 
existed  when  the  engine  was  turned  over  to  him,  and,  such  defect  not  being 
open  and  discoverable  by  ordinary  observation  on  his  part,  that  it  would  con- 
tinue in  a  reasonably  safe  conaition  until  the  company  had  an  inspection  made, 
although  he  knew  there  was  no  repair  shop  or  inspector  at  either  terminus  of 
his  run  or  at  any  intermediate  point  thereon. 

5.— Personal  Injury— Damages— Excessive  Verdict. 

For  negligent  injury  causing  the  left  hand  of  a  locomotive  efi«dneer  to  be 
crushed  and  cut  cff  near  the  elbow,  a  verdict  for  $15,000  is  held  excessive,  and 
a  remittitur  of  $5000  is  required. 

Appeal  from  the  District  Court  of  JcfTersoB.  Tried  below  before 
Hon.  J.  D.  Martin. 

Greer,  Oreer  &  Nail,  Lathrop,  Morrow,  Fox  &  Moore,  and  J.  P.  OiU 
more,  for  appellant. 

Smith,  Crawford  &  Sonfield  and  Lovejoy  &  MalevinsJcy,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  to  recover  damages  for 
personal  injuries  inflicted  upon  appellee  by  the  alleged  negligence  of  ap- 
pellant. 

The  allegations  of  plaintiff  are  subst<»ntially  that  on  the  9th  day  of 
June,  1900,  he,  while  in  the  employment  of  defendant  as  a  locomotive 
engineer  in  the  discharge  of  his  duties,  undertook  to  climb  into  the  cab 
of  the  engine  furnished  him  by  the  c'efendant,  which  was  then  being  op- 
erated by  a  coemploye,  and  while  in  the  act  of  climbing  into  the  cab, 
the  step  near  the  cab  door,  on  which  he  placed  his  foot,  broke  or  came 
loose,  and  threw  him  on  the  track,  and  the  wheels  of  the  locomotive 
ran  over  and  cut  off  his  left  hand  near  the  elbow  joint,  causing  great 
physical  pain  and  mental  anguish,  and  the  loss  of  the  use  of  his  arm 
and  hand.     That  the  defendant  company  negligently  and  carelessly 
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furnished  plaintiff  for  his  use  a  defective  and  unsafe  engine  and  tender, 
with  defective  and  unsafe  appliances,  and  that  the  step  near  the  cab 
door,  used  for  the  purpose  of  enabling  him  to  climb  into  the  engine, 
was  in  a  dangerous  and  unsafe  condition,  and  that  the  nut  and  screw 
holding  the  step  in  place  were  old,  worn,  defective  and  out  of  repair, 
one  nut  and  bolt  being  entirely  gone,  which  caused  the  step  to  break  or 
pull  loose,  which  caused  the  fall  and  injury  to  plaintiff  as  before  stated. 

The  defendant  answered  by  a  general  deinurrer,  general  denial,  and 
plead  specially  (1)  that  by  the  terms  of  his  contract  of  employment 
plaintiff  was  required  to  act  as  his  own  inspector  of  the  engine,  and  to 
do  such  light  repairs  thereon  as  he  could  with  the  tools  furnished  him 
for  that  purpose;  (2)  contributory  negligence;  (3)  assumed  rifek;  and 
(4)  that  plaintiff  attempted  to  climb  into  the  cab  in  violation  of  the 
rules  of  the  company  when  he  was  injured,  and  was  not  performing  nor 
attempting  to  perform  any  duty  within  the  scope  of  his  employment. 

The  case  was  tried  before  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $15,000. 

Conclusions  of  Fact. — On  the  9th  day  of  June,  1900,  plaintiff,  while 
in  the  employ  of  defendant  in  the  capacity  of  a  locomotive  engineer,  in 
pursuance  of  the  duties  of  his  employment,  and  in  the  exercise  of  ordi- 
nary care,  undertook  to  climb  into  the  cab  of  the  engine  furnished  for 
his  use  by  the  defendant,  and  in  doing  so  placed  his  foot  on  the  step, 
below  and  near  the  cab  door,  and  while  in  the  act  of  climbing  into  the 
cab  the  step  came  loose  and  threw  him  to  the  ground  on  the  railroad 
track,  and  the  locomotive  wheels  ran  over  and  cut  off  his  left  hand. 
The  injury  thus  inflicted  on  plaintiff  was  caused  by  the  negligence  of 
defendant  in  failing  to  exercise  ordinary  care  to  furnish  plaintiff  a  rea- 
sonably safe  engine  and  tender,  and  in  failing  to  use  such  care  to  in- 
spect and  keep  them  and  their  appliances,  in  a  reasonably  safe  condi- 
tion with  which  to  perform  the  duties  of  his  employment,  in  that  the 
step  near  the  cab  door,  provided  for  climbing  and  entering  into  the 
cab,  was  insecurely  fastened,  it  having  no  nut  on  the  bolt  to  hold  it 
securely  in  place  when  used  by  defendant's  servants  for  the  purpose  of 
stepping  thereon  and  entering  the  engine  cab.  It  was  not  made  plain- 
tiff's duty,  by  his  contract  of  employment,  to  inspect  the  engine,  tender, 
or  their  appliances,  nor  to  discover  or  repair  defects  thereon  not  .open  to 
ordinary  observation.  Nor  did  plaintiff  by  his  contract  with  defendant 
expressly  or  impliedly  assuLie  the  risk  of  dangers  resulting  from  the 
.negligent  failure  of  defendant  to  use  ordinary  care  in  furnishing  him 
with  a  reasonably  safe  engine  and  tender,  equipped  with  appliances 
.with  which  to  perform  the. duties  of  his  employment  with  ordinary 
safety.  The  plaintiff  was  guilty  of  no  negligence,  nor  did  he  violate 
any  rule  of  the  defendant,  whi^h  contributed  to  his  injuries,  but  the 
negligence  of  defendant  was  the  sole  and  proximate  cause  of  the  injuries 
sustained  by  him. 
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Conclusions  of  Law. — To  the  plaintifE  as  its  servant  the  defendant 
owed  personally  the  duty  of  using  ordinary  care  and  diligence  to  pro- 
vide for  his  use  a  reasonably  safe  engine  and  tender  as  instrumentalities 
of  his  service;  and  was  bound  from  time  to  time  to  inspect  and  examine 
such  instrumentalities,  and  to  use  ordinary  care,  diligence  and  skill  to 
keep  them  in  a  reasonably  safe  condition.  Shearm.  &  Redf.  on  Neg., 
sees.  194,  194a.  When  plaintiff  entered  defendant's  employment  he  had 
a  right  to  rely  upon  the  assumption  that  the  engine  and  tender  fur- 
nished him  were  reasonably  safe.  He  was  not  required  to  use  ordinary 
care  to  see  whether  plaintiff  had  used  such  care  in  furnishing  him 
such  reasonably  safe  instrumentalities  for  his  use.  Not  knowing  of 
defendant's  negligent  failure  to  discharge  its  duty  in  this  regard,  and 
the  defects  not  being  obvious,  or  such  as  would  have  necessarily  been 
discovered  by  him  in  the  ordinary  discharge  of  his  duties,  and  it  not  ^ 
being  made  his  duty,  by  the  terms  or  nature  of  his  employment,  to 
inspect  the  engine,  tender,  or  their  appliances,  plaintiff  was  not  re- 
quired to  use  ordinary  care  to  see  whether  defendant  had  performed 
its  duty  of  using  ordinary  care  to  furnish  him  with  reasonably  safe 
instrumentalities  with  which  to  perform  the  duties  of  his  employment. 
Railway  v.  Hannig,  91  Texas,  347,  43  S.  W.  Rep.,  508;  Railway  v. 
Bingle,  91  Texas  287,  42  S.  W  .Rep.,  971 ;  Railway  v.  O'Fiel,  78  Texas, 
48G,  15  S.  W.  Rep.,  33;  Railway  v.  Engelhom,  62  S.  W.  Rep.,  561; 
Railway  v.  Winton,  66  S.  W.  Rep.,  481;  Railway  v.  Davis,  27  Texas 
Civ.  App.,  279,  65  S.  W.  Rep.,  217;  Railway  v.  Lindsey,  27  Texas  Civ. 
App.,  316,  65  S.  W.  Rep.,  669 ;  Railway  v.  Abbey,  29  Texas  Civ.  App., 
211,  68  S.  W.  Rep.,  293;  Railway  v.  Buch.,  65  S.  W.  Rep.,  681;  Railway 
V.  Newport,  65  S.  W.  Rep.,  657 ;  Railway  v.  Blackman,  74  S.  W.  Rep., 
74;  Finnerty  v.  Bumham,  54  Atl.  Rep.,  996;  Whitaker's  Smith  oi^ 
Neg.,  p.  155,  and  authorities  cited  in  note  (d),  p.  157. 

The  conclusions  of  fact  we  have  deduced  from  the  evidence  in  the 
record,  and  principles  of  law  just  stated,  which  we  deem  applicable  to 
them,  dispose  of,  adversely  to  appellant,  assignments  of  error  numbers 
2  to  16,  inclusive,  and  number  20. 

There  is  no  repugnancy  or  contradiction  in  the  several  paragraphs 
of  the  court's  main  charge  complained  of  in  the  seventeenth,  eighteenth 
,and  nineteenth  assignments  of  error.  The  paragraphs  of  the  charge 
mentioned  in  the  assignments  referred  to  are  in  perfect  harmony,  and 
enunciate  well-established  principles  of  law  applicable  to  the  case  as 
made  by  the  pleadings  and  evidence. 

The  special  charges  numbers  3,  5  and  7,  the  failure  of  which  to  give, 
at  appellant's  request,  is  complained  of,  are  clearly  upon  the  weight 
of  evidence,  and  were  properly  refused. 

There  is  no  presumption  of  law  that  the  step  of  the  engine  cab  was 
in  a  proper  and  safe  condition  on  May  27,  1900,  when  the  engine  and 
tender  were  first  delivered  to  the  plaintiff  by  the  defendant.  Therefore 
the  court  did  not  err  in  refusing  to  give,  at  appellant's  request,  special 
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charges  numbers  6,  8  and  9,  as  comphined  of  in  the  twenty-fourth, 
twenty-fifth  and  twenty-sixth  assignments. 

There  was  no  error  in  the  refusal  of  the  court  to  give  special  charge 
number  11,  complained  of  in  the  twenty-seventh  assignment  of  error, 
because  the  evidence  does  not  tend  to  show  that  plaintiff  had  left  his 
engine  contrary  to  rule  348,  as  is  contenced  by  anpelhnt,  but  on  the 
contrary  it  indisputably  shows  that  he  was  with  his  engine  within  the 
meaning  of  f.aid  rule. 

The  substance  of  special  charges  numbers  12  and  15,  requested  by 
appellant,  is  embraced  in  special  charge  number  10,  given  at  its  request. 
Therefore  the  twenty-eighth  and  thirtieth  assignments  of  error  can  not 
be  sustained. 

If  the  court  had  instructed  the  jury,  as  requested  by  appellant  in 
special  char^-e  number  14, — that  unccr  tie  evic ence  it  was  the  duty  of 
plaintiff  during  the  time  he  was  operating  the  engine  and  tender  to 
make  such  light  repairs  thereon  as  he  could  with  tools  and  material 
available  to  him,  and  that  it  was  also  his  duty  to  have  made  such  exam- 
ination or  inspection  as  would  c^isclose  to  him  the  necessity,  if  any,  of 
such  repairs,  etc. — such  instruction  would  have  been  upon  tie  weight 
of  the  evic'ence,  and  would  have  been  tantamount  to  stating  that,  as  a 
matter  of  law,  such  duties  rested  upon  plaintiff,  and  consequently  his 
failure  to  discharge  them  would  be  negligence  per  se.  As  a  general 
rule,  the  duty  of  incpecting  instrumentalities  of  work  and  repairing 
their  defects,  if  disclosed,  rests  upon  the  master,  and  is  nondelegable 
in  so  far  as  it  has  relation  to  intrinsic  defects.  The  evidence  in  this 
case  is  sufficient  to  warrant  the  conclusion  that  the  insecure  fastening 
of  the  step  was  an  inherent  defect  in  the  construction  of  the  engine ;  and 
to  have  given  the  requested  charge  would  have  been  to  ignore  not  only 
a  legitimate  conclusion  dcc'ucible  from  the  evidence,  but  a  general  prin- 
ciple of  law  applicable  to  the  facts  in  the  case. 

The  thirty-third  assignment  of  error  is  directed  against  the  action 
of  the  court  in  refusing;  to  give,  at  appellant's  request,  the  following 
special  charge:  "The  jury  are  further  instructed  that  if,  at  the  time 
of  accepting  the  employment  and  assignment  upon  the  so-called  Port 
Arthur  run,  plaintiff  knew  that  there  was  no  other  engine  inspector 
provided  at  either  Beaumont  or  Port  Arthur,  or  at  any  interm'^diate 
point,  and  knew  that  there  was  no  roundhouse  or  repair  shop  at  either 
Beaumont  or  Port  Arthur,  or  at  any  intermediate  point,  and  during  the 
time  that  he  was  working  upon  said  Port  Arthur  run  knew  that  no 
inspcctioQ  of  the  engine  and  tender  was  being  made,  except  what  he 
made,  and  continued  to  the  time  of  his  injury  upon  said  run,  without 
complaint  or  objection,  then  he  must  be  held  to  have  assumed  the  risk 
arising  from  the  absence  of  any  separate  inspection  by  another,  and  c?n 
not  recover  because  no  other  inspector  or  inspection  was  provided." 
Let  it  be  assumed  that  the  evidence  is  sufficient  to  est-iblish  the  mat- 
ters of  fact  submitted  in  this  charsfe,  «nd  from  them  that  it  follows  ns 
a  matter  of  law  that  plaintiff  assumed  tl:e  risk  arising  from  the  absen<*e 
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of  any  inspection  of  the  engine,  during  the  time  it  was  in  his  use,  yet  it 
does  not  follow  from  such  assumption  of  fact  and  law  that  plaintiff 
was  precluded  thereby  fiom  a  recovery;  for  notwithstanding  the  assump- 
tion thus  made  pro  haec  vice,  plaintiff  had  the  right  to  assume,  from 
the  duty  resting  upon  the  defendant  to  exercise  ordinary  care  to  fur- 
nish him  a  reasonably  safe  engine,  that  the  defect  in  the  fastening  of 
its  step  did  not  exist  when  it  was  turned  over  to  him,  and,  the  defect 
not  being  open  and  discoverable  by  ordinary  observation  on  his  part, 
that  it  would  continue  in  a  reasonably  safe  condition  for  use  until  such 
time  as  d':fendant  might  deem  it  its  duty  to  have  the  engine  and  ap- 
pliances inspected. 

We  do  not  think  the  proper  construction  of  plaintiflf^s  pleadings  re- 
stricted him  to  j,roof  of  the  condition  of  the  engine  when  it  was  first 
furnished  him  for  use  by  the  cefendent.  To  us  it  seems  that  the  allega- 
tions relate  to  its  condition  not  only  at  the  time  it  was  originally  fur- 
nished, but  at  the  time  of  the  occurrence  of  the  accident.  Railwav  v. 
Blaekman,  supra.  But  however  this  may  be,  there  was  no  evidence 
tending  to  show  that  the  defect  did  not  exist  when  the  engine  was  orig- 
inally turned  over  by  defencrnt  to  plaintiil  for  his  use. 

The  assignment  which  complains  of  the  verdict  being  excessive  we 
have  concluded,  after  careful  consideration  of  the  testimony  and  of 
analogous  c^fps,  is  well  tpken.  We  have  not  been  able  to  find  a  sinsrle 
cas^*  where  demages  in  the  amount  esseseed  by  the  verdict  have  been  ad- 
judged pnyone  for  injuries  similar  to  those  sustained  by  the  plaintiff. 
In  our  best  judgment  $*iO,CCO  will  be  full  compensation  for  the  loss 
of  his  left  h^nd  and  the  physical  and  mental  suffering  incident  thereto. 
The  exc'ssiveness  of  the  verdict  \$>  the  only  error  that  we  have  found  in 
the  judgment.  If,  therefore,  the  pls^intifE  will  within  ten  days  enter  a 
remittitur  in  this  court  of  $50C0,  the  judgment  will  be  reformed  and 
affirmed,  otherwise  it  will  be  reversed  and  the  cause  remanded. 

Reformed  and  affirmed. 
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FiEST  National  Bank  op  Flatonia  v.  Caroline  Valenta  bt  al. 

Decided  June  18,  1902. 

!•— Venae— Joinder  of  Actions—Multiplicity  of  Salts. 

In  order  to  avoid  a  multiplicity  of  suits  causes  of  action  in  favor  of  the 
same  plaintiff  against  the  same  defendant  in  the  same  capacity  may  be  joined 
so  as  to  confer  venue  for  a  cause  not  otherwise  suable  in  the  county  where  the 
suit  is  brought,  when  one  of  such  causes  may  be  sued  in  that  county. 

2. — Same — ^Fiduciary  Capacity. 

A  cause  of  action  against  a  person  in  his  individual  capacity  can  not  be 
joined  with  one  against  him  in  a  fiduciary  capacity. 

3.— Same— Debt  and  Tort. 

An  action  for  debt  and  foreclosure  of  liens  by  a  plaintiff  against  two  par- 
ties, one  of  whom  is  sued  in  her  capacity  as  surviving  wife  and  against  whom 
no  judgment  is  sought  in  her  individual  capacity,  can  not  be  joined  with  an 
action  of  tort  seek*ing  to  hold  the  wife  liable  in  her  individual  capacity  for  the 
alleged  fraudulent  conversion  of  the  proceeds  of  insurance  policies  on  the  life 
of  her  deceased  husband. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before  Hon. 
L.  W.  Moore. 

Brown,  Lane  &  Garwood,  for  appellant. 

Robson  &  Duncan,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  debt  and  fore- 
closure, as  well  as  to  subject  to  plaintiffs  demand  the  proceeds  of  cer- 
tain life  insurance  policies.  It  was  brought  in  the  District  Court  of 
Fayette  County  by  the  First  National  Bank  of  Flatonia  against  Albert 
Kubiaha,  who  was  alleged  to  be  a  resident  of  Payette  County,  and  Caro- 
line Valenta,  who  was  alleged  to  be  a  resident  of  the  county  of  Lavaca. 
The  petition  alleged  that  on  or  about  May  6,  1899,  the  defendant 
Albert  Kubiana  and  John  Valenta,  since  deceased,  formed  a  copartner- 
ship under  the  firm  name  of  J.  Valenta  &  Co.  for  the  purpose  of  con- 
ducting a  cotton  seed  oil  mill  business  at  Flatonia,  a  town  in  Payette 
County,  and  that  the  said  John  Valenta  died  about  June  1,  1902,  and 
left  the  said  Caroline  Valenta  as  his  surviving  wife.  That  during  the 
continuance  of  such  partnership  the  said  firm  of  J.  Valenta  &  Co.  made, 
executed  and  delivered  to  plaintiff  several  notes  described  in  its  pe- 
tition, for  the  aggregate  sum  of  $34,281.70,  principal  and  interest.  Said 
petition  alleges  that  plaintiff  holds  and  owns  liens  on  ceri:ain  property 
of  J.  Valenta  &  Co.,  situated  in  Fayette  County,  Texas,  given  to  secure 
the  payment  of  said  notes,  and  that  J.  Valenta  deposited  with  and 
placed  in  possession  of  plaintiff  at  its  office  in  Fayette  County  certain 
shares  of  stock  of  the  Shiner  Oil  Mill  Company,  for  the  purpose  of 
further  securing  the  payment  of  said  notes. 

Plaintiff  prayed  for  judgment  against  A.  Kubiana,  as  the  sole  sur- 
vivor of  the  firm  of  J.  Valenta  &  Co.,  for  the  sum  found  to  be  due  on 
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said  notes,  for  judgment  against  both  defendants,  A.  Kubiana  and  Caro- 
line Valenta,  foreclosing  its  lien  on  the  property  of  J.  Valenta  &  Co. 
upon  which  it  held  liens  as  aforesaid,  for  judgment  against  defendant 
Caroline  Valenta  foreclosing  its  lien  on  the  shares  of  stock  of  the  Shiner 
Oil  Mill  Company,  placed  with  plaintiff  by  her  deceased  husband,  J. 
Valenta,  as  aforesaid. 

The  petition  further  alleged  that  on  the  1st  of  January,  1900,  J. 
Valenta  &  Co.  and  both  the  members  of  said  firm  were  insolvent,  and 
that  the  property  owned  by  all  of  them  was  insuflBcient  to  pay  plaintiffs 
debt,  and  that  they  remained  in  such  insolvent  condition  up  to  the  date 
of  the  death  of  the  said  J.  Valenta,  and  that  while  in  such  insolvent 
condition,  which  said  conditions  were  known  to  both  J.  Valenta  and  his 
wife,  defendant  Caroline  Valenta,  he,  the  said  J.  Valenta,  took  posses- 
sion of  large  sums  of  money,  the  funds  of  the  firm  of  J.  Valenta  &  Co., 
with  the  understanding  and  agreement  with  A.  Kubiana,  his  partner, 
that  the  same  was  to  be  used  in  the  payment  of  premiums  on  certain 
insurance  policies  which  he  was  to  cause  to  be  issued  upon  his  life  for 
the  use  and  benefit  of  the  firm  of  J.  Valenta  &  Co.  in  the  payment  of 
the  debts  due  by  said  firm.  That  he  did  cause  the  three  policies  de- 
scribed in  said  petition  to  be  issued  on  his  life,  and  that  he  did  pay  the 
premiums  due  thereon,  out  of  the  funds  of  said  firm  of  J.  Valenta  & 
Co.  80  obtained  by  him  as  aforesaid,  but  instead  of  causing  said  policies 
to  be  made  payable  to  said  firm,  he,  the  said  J.  Valenta,  acting  witli 
the  knowledge  and  advice  of  his  wife,  the  defendant  Caroline  Valenta, 
for  the  purpose  of  diverting  the  funds  so  taken  and  used  in  paying  the 
premiums  on  said  policies,  and  the  proceeds  which  would  arise  from 
said  policies,  from  the  assets  of  the  firm  of  J.  Valenta  &  Co.,  and  to 
fraudulently  make  it  the  property  of  the  said  Caroline  Valenta,  caused 
said  policies  to  be  made  payable  to  the  defendant  Caroline  Valenta. 
That  the  said  Caroline  Valenta  collected  the  money  due  on  said  pol- 
icies and  is  claiming  the  same  as  her  own  property,  and  refuses  to  pay 
the  same  or  any  portion  thereof  over  to  J.  Valenta  &  Co.,  or  to  plain- 
tiff. That  said  money  arising  from  the  collection  of  said  policies  is 
and  was  the  property  of  J.  Valenta  &  Co.,  and  that  since  the  death  of 
the  said  J.  Valenta  the  defendant  A.  Kubiana  has  assigned  and  trans- 
ferred said  proceeds  to  this  plaintiff,  it  being,  the  sole  and  only  creditor 
of  the  firm  of  J.  Valenta  &  Co. 

Plaintiff  in  its  petition  prays  for  judgment  against  the  defendant 
Caroline  Valenta  for  the  proceeds  of  said  policies  which  it  alleges  was 
the  property  and  funds  of  J.  Valenta  &  Co.,  and  which  was  transferred 
to  it  by  the  said  A.  Kubiana  to  be  applied  as  a  payment  on  the  debt  due 
to  it  by  J.  Valenta  &  Co. 

On  the  12th  day  of  November,  1902,  the  defendant  A.  Kubiana  filed 
his  original  answer  in  said  cause  and  confessed  and  asserted  that  the 
matters  and  things  alleged  in  plaintiff's  petition  were  in  every  way  true, 
and  prayed  that  the  moneys  collected  by  the  defendant  Caroline  Valenta 
on  said  insurance  policies  be  decreed  to  be  partnership  assets  of  the 
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firm  of  .J.  Valenta  &  Co.,  and  that  the  judgment  in  said  cause  be  so 
framed  that  it  will  require  that  such  assets  be  first  collected  and  applied 
as  a  payment  upon  the  debt  due  plaintiff  by  J.  Valenta  &  Co.  before 
the  r:al  property  belonging  to  said  firm  should  be  sold  to  satisfy  said 
judgment. 

On  the  8th  day  of  November,  1902,  defendant  Caroline  Valenta  filed 
her  plea  of  personal  privilege  to  be  sued  in  the  county  of  her  residence, 
as  to  so  much  of  plaintiff's  cause  as  sought  to  recover  a  judgment  against 
her  individually. 

Both  the  plaintiff  and  the  defendant  Kubiana  resisted  the  defendant 
Caroline  Valenta's  plea  of  privilege.  When  the  cause  was  called  for 
trial  it  was  admitted  that  the  defendant  Caroline  Valenta  resided  in 
Lavaca  County,  and  had  resiced  in  said  county  continuously  since  1896, 
and  that  she  had  not  during  said  time  resided  in  Fayette  County.  The 
court  sustained  the  plea  of  privilege  and  dismissed  so  much  of  the  plain- 
tifi's  cause  of  action  and  the  cross-bill  of  the  defendant  Kubiana  as 
sought  a  recovery  from  the  defendant  Caroline  Valenta  of  the  money 
collected  by  her  upon  the  insurance  policies.  Upon  evidence  the  court 
rendered  judgment  in  favor  of  plaintiff  against  both  of  the  defendants 
upon  the  other  issues. 

In  orcicr  to  avoid  a  multiplicity  of  suits  causes  of  action  in  favor 
of  the  same  plaintiff  against  the  same  defendant  in  the  same  capacity 
may  be  joined  so  as  to  confer  venue  for  a  cause  not  otherwise  suable 
in  the  county  where  the  suit  is  brought,  when  one  of  such  ciuses  may 
be  sued  in  that  county.  Thus,  it  has  been  held  that  in  a  suit  upon  a 
note  made  payable  in  a  county  other  than  the  county  of  the  defendant's 
residence,  there  may  be  joined  another  note  not  made  payable  in  that 
county ;  or  an  open  account ;  or  other  causes  of  action  that  may  be  joined 
with  the  cause  that  gives  veni:!e.  McKaughan  v.  Kellet  Mach.  Co., 
G7  S.  W.  Rep.,  908;  Middlebrook  v.  Mfg.  Co.,  86  Texas,  706;  Townes 
on  Texas  Pleading,  147,  et  seq. 

When  there  are  two  or  more  distinct  causes  of  action  of  such  a  nature 
as  that  they  may  be  joined  together  in  the  same  suit,  venue  as  to  one  of 
them  will  confer  venue  as  to  the  other  causes.  The  right  to  sue  Caroline 
Valenta  in  the  District  Court  of  Fayette  County  for  the  recovery  of 
the  money  collected  on  the  insurance  policies  depends  upon  the  right 
to  join  such  cause  of  action  with  the  cause  of  action  for  the  foreclosure 
of  the  liens  by  which  the  notes  of  the  plaintiff  against  the  firm  of  J. 
Valenta  &  Co.  were  secured.  Venue  of  the  suit  as  to  Caroline  Valenta 
was  obtained  in  the  causo  of  action  agiinst  her  in  her  capacity  as  the 
surviving  wife  of  John  Valenta  to  foreclose  the  vendor's  lien  of  the 
notes  given  by  John  Valenta  and  Albert  Kubiana  for  the  land  and  im- 
provements conveyed  to  them  by  the  phintiff  and  made  payable  at 
Flatonia  in  Fayette  County,  and  to  foreclose  the  lien  upon  the  Shiner 
oil  mill  stock  belonging  to  John  Valenta  and  attached  as  security  to 
other  notes  executed  to  the  plaintiff  by  J.  Valenta  &  Co.,  also  payable 
at  Flatonia,  in  Fayette  County.     To  these  causes  of  action  in  her  ca- 
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pacity  as  the  surviving  wife  of  John  Valenta  she  was  a  proper  party,  and 
venue  was  conferred  as  to  her  both  by  the  fact  that  the  notes  were  pay- 
able in  Fayette  County  and  that  her  codefendant  Kubiana  resided  in 
said  county.  But  with  thepe  causes  of  action  against  Albert  Kubiana 
for  a  personal  judgment  and  foreclosure  and  Caroline  Valenta  as  the 
surviving  wife  of  John  Valenta  to  foreclose  her  interest  as  such  in  the 
property  to  which  the  liens  attached  and  not  to  obtain  any  personal 
judgment  against  her,  the  plaintiff  and  her  codefendant  Kubiana,  who 
turns  against  her  and  joins  it,  seek  to  join  a  personal  action  against 
Caroline  Valenta  for  the  conversion  of  the  proceeds  of  certain  insur- 
ance policies  which  it  was  alleged  were  made  payable  to  her  in  fraud 
of  the  rights  of  Albert  Kubiana  and  of  the  plaintiff  as  the  sole  creditor 
of  the  firm  of  J.  Valenta  &  Co.  A  cause  of  action  against  a  party  in 
his  individual  capacity  can  not  be  joined  with  one  against  him  in  a 
fiduciary  capacity.  Thompson  v.  Bohannon,  "38  Texas,  241 ;  Townes  on 
Texas  Pleading,  supra. 

It  is  sought  to  join  with  causes  of  action  for  debt  and  foreclosure  of 
liens  by  a  plaintiff  against  two  parties,  one  of  whom  is  sued  in  her 
capacity  as  surviving  wife  and  against  whom  no  judgment  is  sought 
in  her  individual  capacity,  an  action  of  tort  by  the  plaintiff  joined  by 
one  of  the  dcfendents,  who  becomes  plaintiff  by  a  cross-bill,  against  the 
other  defendant,  in  her  individual  capacity  for  the  alleged  fraudulent 
conversion  of  the  proceeds  of  insurance  policies  upon  the  life  of  the 
deceased  husband  of  the  remaining  defendant.  Such  causes  of  action 
can  not  be  joined.  From  the  allegations  of  the  petition  setting  out  the 
several  causes  of  action  and  the  admitted  facts  as  to  the  residence  of 
the  defendant  Caroline  Valenta,  it  appears  that  the  Disfrict  Court  of 
Fayette  County  did  not  have  jurisdiction  over  her  person  in  the  cause 
sought  to  be  set  up  against  her  individually  for  the  recovery  of  the 
proceeds  of  the  insurance  policies,  and  the  court  did  not  err  in  sustain- 
ing the  plea  of  privilege.  It  is  not  necessary  to  inquire  whether,  under 
the  facts  alleged,  a  cause  of  action  was  phown  against  Caroline  Valenta 
for  the  recovery  of  the  money.  The  judgment  of  the  court  below  will 
be  af^rmed. 

Affirmed. 
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J.  J.  Blake  v.  W.  E.  Austin  et  al. 

Decided  June  19.  1903. 

1. — Pleading — Commisnona— Real  Estate  Broker. 

See  petition  in  an  action  to  recover  a  share  of  commissions  jointly  earned 
by  plaintiffs  and  defendant  in  the  sale  of  land  held  to  sufficiently  allege  an 
express  contract  between  the  parties  as  to  division  and  payment  of  the  oom- 
missions. 

8. — Admission — Offer  Not  in  Compromise. 

Where  an  offer  by  defendant  to  pay  plaintiffs  a  certain  amount  was  not 
made  in  an  effort  to  compromise  prospective  or  pending  litigation,  although  he 
had  previously  offered  a  less  amount,  it  could  be  pleaded  and  proved  as  an 
admission  of  liability  for  such  amount. 

3d — Charge — ^Assuming  Facts. 

A  charge  which  speaks  of  the  verbal  contract  sued  on  as  having  been  made 
by  the  parties,  but  which  also  submits  to  the  jury  to  determine  from  the  evi- 
dence whether  or  not  they  did  make  it,  is  not  on  the  weight  of  evMenoe. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  Wells  Thompson. 

Brown,  Lane  &  Garwood  and  E.  T.  Higgins,  for  appellant. 

W.  C.  Carpenter  and  Linn  £  Aiistin,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellees  W.  E.  Austin,  J.  L. 
Ladd,  A.  P.  Owens  and  F.  A.  Sears  brought  this  suit  against  the  appel- 
lant to  recover  the  sum  of  $1500,  alleged  to  be  due  them  as  their  pro- 
portion of  certain  commissions  received  by  appellant  for  the  sale  of  a 
tract  of  1500  acres  of  land  in  Matagorda  County,  purchased  by  M.  D. 
Chillson  fr.om  T.  E.  Partain.  Omitting  the  formal  portions,  plain- 
tiffs' petition  is  as  follows: 

"That  on  to  wit,  about  the  10th  day  of  x\pril,  1902,  plaintiffs  brought 
to  Matagorda  County  a  man  by  the  name  of  M.  D.  Chillson,  who  de- 
sired to  purchase  a  large  body  of  land,  and  plaintiffs,  at  their  own  ex- 
pense and  loss  of  time,  hired  teams  and  conveyances,  and  showed  to 
him  several  different  tracts  of  land  in  said  county,  among  which  was 
a  tract  of  fifteen  hundred  acres  belonging  to  T.  E.  Partain,  composed 
partly  of  lands  out  of  the  J.  C.  Partain  league  and  Richard  Groves 
league;  that  said  Chillson  w^as  pleased  with  said  tract  of  land,  and 
offered  to  purchase  it  at  the  price  of  $14  per  acre,  and  that  it  being 
inconvenient  for  plaintiffs  to  visit  said  T.  E.  Partain  at  that  time,  they 
saw  and  requested  defendant  to  go  see  him  and  make  the  trade  for  them, 
authorizing  said  Blake  to  offer  him  twelve  and  50-100  dollars  per  acre 
for  said  land,  and  that  if  he  made  a  deal  with  him  at  said  price,  plain- 
tiffs would  allow  defendant,  as  his  compensation  therefor,  fifty  cents 
per  acre,  plaintiffs  to  have  the  balance  of  the  difference  between  twehe 
and  50-100  dollars  and  fourteen  dollars,  or  one  and  no-100  dollars  per 
acre.     That  said  defendant  assented  to  said  terms,  and  did  make  and 
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enter  into  a  contract  with  said  Partain  and  said  Chillson  upon  such 
terms,  for  plaintiffs'  and  defendant's  benefit,  in  the  proportion  above, 
named;  tliat  afterwards,  to  wit,  on  the  28th  day  of  June,  1902,  said 
T.  E.  Partain,  joined  by  his  wife;  in  pursuance  of  said  contract,  did 
convey  said  1500  acres  of  land  to  A.  A.  Plotner  and  John  W.  Stoddard, 
assignees  of  said  Chillson,  and  at  his  request,  by  warranty  deed,  duly 
executed  and  acknowledged  and.  delivered,  for  said  sum  of  fourteen  dol- 
lars per  acre,  whereby  and  by  reason  of  which  plaintiffs  became  entitled 
to  be  paid  one  dollar  per  acre  for  1500  acres  or  $1500;  that  on  to  wit, 
the  16th  day  of  August,  1902,  in  pursuance  of  his  agreement  with  plain- 
tiffs and  defendant,  said  T.  E.  Partain  paid  to  defendant,  for  his  and 
plaintiffs'  benefit,  said  $1.50  per  acre  for  1500  acres  of  land,  or  $2250, 
as  their  commissions  for  effecting  said  sale,  whereupon  and  by  reason  of 
which  defendant  became  legally  bound  to  pay  plaintiffs  Iheir  portion 
thereof,  or  $1500;  that  plaintiffs  demanded  said  amount  of  defendant, 
but  he  refused  to  pay  same,  and  offered  to  pay  plaintiffs  $1165,  and 
plaintiffs  declining  to  accept  said  last  named  amount,  as  their  share 
and  portion  of  said  commissions,  defendant  refused,  and  doth  still  fe- 
fuse,  to  pay  any  portion  thereof,  to  plaintiffs^  damage  $1600.'* 

The  defendant  answered  by  general  and  special  exceptions  and  gen- 
eral denial,  and  specially  denied  that  he  ever  made  any  agreement  with 
the  plaintiffs  as  to  division  of  the  commission  on  the  sale  of  the  Par- 
tain land. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiffs  for  the  sum  of  $1310. 

The  evidence  shows  that  the  plaintiffs  secured  an  offer  from  Chillson 
to  purchase  the  land  at  $14  per  acr?,  as  alleged  in  their  petition,  and 
that  they  informed  defendant  of  Chillson's  offer,  and  requested  him  to 
see  Partain  and  offer  him  $12.50  per  acre.  Defendant  induced  Partain 
to  accept  $12.50  per  acre  for  the  land.  Partain  made  the  deed  to  Chill- 
son and  received  therefor  $14  per  acre.  -He  paid  defendant,  as  com- 
mission for  making  the  sale,  the  sum  of  $1.50  per  acre,  amounting. to 
$2250.  A  short  time  after  the  sale  was  mads  the  defendant  went  to 
the  oflBce  of  plaintiff  Austin  for  the  purpose  of  settling  with  plaintiffs 
and  paying  them  their  interest  in  the  commpsion  on  the  sale  of  the  land. 
He  told  Austin  tliat  he  had  to  pay  $250  attorney  fees  to  have  the  title 
to  the  land  cleared,  and  $35  surveying  fees,  which  left  $1965  of  the 
amount  received  as  commission,  of  which  amount  he  offered  to  pay 
plaintiff  one-half.  Austin  refused  t^  accrpt  this  amount,  and  told 
defendant  that  this  was  not  according  to  his  contract  with  plaintiffs, 
and  that  by  the  terms  of  the  contract  they  were  to  receive  two-thirds  of 
said  commission.  Defendant  then  offered  to  pay  him  $1165,  which 
amount  was  also  refused.  There  is  a  conflict  in  the  evidence  as  to  the 
agreement  for  a  division  of  the  commission.  The  defendant  testified 
that  there  was  no  agreement  as  to  how  the  commission  should  be  di- 
vided, and  while  he  expected  and  understood  that  he  was  to  pay  plain- 
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tiffs  a  part  of  the  commission,  nothing  was  said  about  how  they  were  to 
be  divided.  The  plaintiff  Ladd,  who  conducted  the  negotiations  with 
defendant,  testified  that  it  was  expressly  agreed  and  understood  between 
them  that  plaintiffs  were  to  receive  two-thirds  of  the  commissions  real- 
ized from  the  sale  of  the  land  to  Chillson.  Plaintiffs  refused  to  allow 
defendant  any  credit  for  the  amount  claimed  to  have  been  paid  by  him 
as  attorney  and  surveying  fees  on  the  ground  that  defendant  was  not 
authorized  to  incur  such  expenses. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in 
overruling  defendant's  general  demurrer,  because  the  petition  on  its 
face  shows  such  an  inconsistency  as  would  render  it  impossible  for 
plaintiffs  to  recover  upon  proof  of  the  allegations  thereof." 

Under  this  assignment  it  is  urged  that  the  allegation  in  the  petition 
that  the  services  performed  by  Blake  were  at  the  request  of  plaintiffs 
excludes  the  idea  of  liability  on  Blake's  part  to  plaintiffs  for  any  por- 
tion of  the  compensation  received  by  him  for  such  services,  and  since 
no  contract  or  privity  between  plaintiffs  and  Partain  is  alleged  which 
wt)uld  authorize  them  to  sue  defendant  for  money  had  and  received  of 
Partain  for  their  benefit,  the  petition,  fails  to  state  a  cause  of  action. 

We  think  the  petition  clearly  alleges  an  express  contract  between 
plaintiffs  and  defendant  in  which  defendant  agreed,  in  consideration  of 
the  services  of  plaintiffs  in  procuring  a  purchaser  and  assisting  in  con- 
summating the  sale  of  the  land,  to  pay  them  two-thirds  of  the  com- 
missions realized  by  him  from  such  sale.  That  a  breach  of  said  con- 
tract by  the  defendant  would  give  a  cause  of  action  to  plaintiffs  can 
not  be  questioned.  It  is  wholly  immaterial  that  Partain  had  no  knowl- 
edge of  this  contract.  When  he  paid  the  commissions  to  Blake,  the 
latter  became  liable  to  plaintiffs  for  their  portion  of  same  on  his  con- 
tract with  them,  and  not  as  the  recipient  from  Partain  of  money  due  by 
him  to  plaintiffs.  The  general  demurrer  was  properly  overruled,  and 
the  assignment  can  not  be  sustained. 

.The  appellant  specially  excepted  to  the  allegation  in  the  petition  that 
defendant  had  offered  plaintiffs  the  sum  of  $1165,  and  also  objected 
on  the  trial  of  the  case  to  the  admission  of  proof  of  such  offer,  the 
ground  of  said  exception  and  objection  being  tiiat  the  offer  to  pay  the 
$1165  was  an  offer  of  compromise,  and  therefore  not  admissible  as  evi- 
dence of  defendant's  liability. 

We  do  not  think  this  contention  is  sound.  The  offer  of  defendant  to 
pay  the  $1165  was  not  made  in  an  effort  to  compromise  prospective  or 
pending  litigation.  The  defendant  admitted  that  he  was  liable  to  plain- 
tiffs for  a  portion  of  the  commissions,  but  claimed  that  there  was  no 
agreement  as  to  how  same  should  be  divided.  Under  these  circum- 
stances his  offer  to  pay  $1165  can  not  be  considered  as  an  offer  to  buy 
his  peace,  but  was  an  admission  on  his  part  that  that  much  was  due 
plaintiffs  as  their  part  of  the  commissions. 

The  trial  court  charged  the  jury  as  follows:  "The  plaintiffs  sue  the 
defendant  on  a  verbal  contract,  wherein  it  was  agreed  between  them 
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that  plaintiflfs  were  to  find  a  purchaser  for  the  lands,  1500  acres,  belong- 
ing to  T.  E.  Partain,  at  $14  per  acre ;  that  defendant  agreed  to  secure 
Partain's  consent  and  conveyance  of  the  lands  to  the  purchaser  so  found 
by  plaintiffs ;  that  it  was  also  understood  between  them  that  defendant 
was  to  secure  Partain's  agreement  to  take  the  sum  of  $12.50  per  acre 
for  his  share  of  the  purchase  money,  and  that  $1.50,  the  difference 
between  $12.50  and  $14,  was  to  be  divided  between  the  plaintiffs  and 
defendant,  two-thirds  to  plaintiffs  and  one-third  to  defendant;  that 
plaintiffs'  part  was  to  be  two-thirds  of  said  sum,  viz.,  $1500,  and  defend- 
ant's part  the  remainder,  or  one-third.  It  is  alleged  that  sale  was  so 
made,  and  that  defendant  has  received  and  has  in  his  possession  the 
entire  amount  of  plaintiffs'  share.  The  defendant  denies  that  he  ever 
entered  into  any  such  contract  and  agreement.  Now,  if  you  believe 
from  the  preponderance  of  the  evidence  that  said  parties  made  such 
agreement,  and  the  land  was  sold  as  agreed,  and  that  defendant  has  pos- 
session of  the  $1500,  it  being  plaintiffs'  share,  then  find  a  verdict  for 
plaintiffs.  But  if  you  do  not  believe  that  such  agreement  was  made 
between  the  parties,  then  find  for  defendant." 

The  fourth  assignment  assails  this  charge  on  the  ground  that  it  is 
upon  the  weight  of  the  evidence  in  that  it  tells  the  jury  that  the  con- 
tract between  the  plaintiffs  and  defendant  provided  that  plaintiffs  were 
to  be  paid  two-thirds  of  the  commissions  received  by  the  defendant  from 
the  sale  of  the  land. 

We  think  it  dear  from  the  charge  as  a  whole  that  the  statement 
therein  made  as  to  the  terms  of  the  contract  sued  on  was  intended 
merely  as  a  statement  of  the  allegations  of  the  petition  made  for  the 
purpose  of  informing  the  jury  as  to  the  issue  to  be  determined  by  them. 
The  charge  distinctly  submits  to  the  jury  the  issue  as  to  what  the  agree- 
ment was,  and  they  could  not  have  understood  from  the  charge  as  a 
whole  that  they  were  to  assume  the  existence  of  the  contract  as  claimed 
by  the  plaintiffs,  qor  that  the  court  intended  to  intimate  that  in  his 
opinion  such  contract  had  been  established.  We  think  the  charge  fairly 
presents  to  the  jury  the  only  issue  raised  by  the  evidence,  and  none  of 
the  remaining  assignments  which  complain  of  said  charge  and  of  the 
refusal  of  the  court  to  give  special  charges  requested  by  the  defendant 
should  be  sustained.  There  being  no  error  in  the  record  which  requires 
a  reversal,  the  judgment  of  the  court  below  is  afiirmed. 

AiJirmed. 


116  M.  K.  &  T.  Ry.  Co.  v.  Tarwateb. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

T.  J.  Tarwateb. 

Decided  June  20,  1903. 

1. — Mental  Suffering — Carrier  of  Passengers—Damages. 

A  carrier  of  passengers  is  liable  for  mental  suffering  caused  by  its  wrongful 
ejections  of  a  passenger  from  its  train,  although  no  physical  injury  was  done. 

2. — ^Evidence-^Cnstom — Carrier  of  Passengers. 

Where  plaintiff,  himself  an  old  trackman,  sued  a  railway  company  for 
wrongful  ejection  from  a  train  after  tender  of  fare  to  the  conductor,  evidence 
was  not  admissible  to  show  that  it  was  the  custom  of  def andant's  conductor  to 
permit  old  trackmen  to  ride  without  paying  fare. 

3. — Same — Res  Gestae — Ejectment  of  Passenger. 

Where  plaintiff  was  ejected  from  a  train,  and  aftsr  the  train  had  been  gone 
five  or  ten  minutes  and  he  had  walked  back  some  fifty  yards,  his  statement, 
made  then'  in  answer  to  a  question,  that  "the  'X>nductor  had  put  him  off  after 
he  had  offered  to  pay  his  fare,"  was  not  res  gestae. 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before 
Hon.  W.  W.  Cook. 

E.  W.  Hunt,  for  appellant. 

A.  L,  Scott  and  Smith  &  Walker,  for  appellee. 

SPEER,  Associate  Justice. — ^This  appeal  is  prosecuted  from  a  ver- 
dict and  judgment  in  the  county  court  in  favor  of  appellee  for  the  sum 
of  $150,  for  mental  suffering  occasioned  him  by  being  ejected  from  one 
of  appellant's  trains  after  he  had  tendered  to  the  conductor  the  neces- 
sary fare  for  transportation. 

We  think  the  complaint  states  a  cause  of  action,  although  the  mental 
suffering  was  not  accompanied  with  any  physical  injury.  The  case  is 
not  analogous  to  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Trott,  86>exas,  412,  25 
S.  W.  Rep.,  410,  and  that  line  of  authorities,  but  is  ruled  by  the  princi- 
ples announced  in  Missouri  P.  Ry.  Co.  v.  Kaiser,  82  Texas,  144;  Texas 
&  P.  Ry.  Co.  V.  Armstrong,  51  S.  W.  Rep.,  835 ;  Texas  &  P.  ^y.  Co.  v. 
Jones,  39  S.  W.  Rep.,  124 ;  Texas  &  P.  Ry.  Co.  v.  Gott,  50  S.  W.  Rep 
193;  Leach  v.  Leach,  11  Texas  Civ.  App.,  699,  33  S.  W.  Rep.,  703 
International  &  G.  N.  Ry.  Co.  v.  Anconda,  5  Texas  Ct.  Rep.,  289 
Texas  &  P.  Ry.  Co.  v.  Dennis,  4  Texas  Civ.  App.,  90,  and  the  many 
other  cases  to  the  same  effect  that  inight  be  cited. 

We  think  the  court  erred,  however,  in  admitting,  over  the  objection 
of  appellant,  the  testimony  of  appellee  that  it  was  the  custom  of  appel- 
lant's conductors  to  permit  old  trackmen  to  ride  on  its  trains  witiiout 
paying  fare.  The  custom  of  appellant^s  conductors  in  this  respect 
could  not  alter  the  legal  rights  of  the  parties  in  the  matter  at  issue,  and 
the  question  was  an  improper  one  for  the  consideration  of  the  jury.  It 
can  easily  be  seen  how  the  consideration  of  such  an  apparently  unjusti- 
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fiable  discrimination  against  appellee,  who  was  "an  old  trackman/* 
might  unduly  affect  the  verdict  of  the  jury,  in  giving  damages.  See 
Missouri  P.  Ry.  Co.  v.  Fagan,  72  Texas,  127. 

The  admission  in  evidence  of  the  conversation  between  app?llee  and 
the  witness  Fitch  was  also  error.  It  was  not  res  gestae.  The  state- 
ment of  appellee  in  response  to  Fitches  query  if  they  had  put  him  off 
the  train,  that  "the  conductor  had  put  him  off  of  the  train  after  he 
had  offered  to  pay  his  fare  at  4  cents  per  mile,"  was  but  a  narrative  of 
a  past  and  completed  transaction.  The  appellee  had  alighted  from  the 
train,  the  train  had  gone,  and  he  had  walked  back  some  fifty  yards,  and 
some  five  or  ten  minutes  had  elapsed.  The  circumstances  do  not  ex- 
clude the  idea  that  his  statement  was  not  an  afterthought,  or  indicate 
that  it  was  a  spontaneous  expression  occurring  so  nearly  contempo- 
raneous with  the  transaction  as  to  be  descriptive  of  it.  The  error  is 
accentuated  when  it  is  remembered  that  the  vital  issue  in  the  case  was 
whether  or  n.-^t  appellee  had  tendered  his  fare  to  the  conductor.  See 
Pilkinton  v.  Railway,  70  Texas,  226;  Texas  &  P.  Ry.  Co.  v.  Barron, 
78  Texas,  421,  14  S.  W.  Rep.,  698 ;  Texas  &  N.  0.  Ry.  Co.  v.  Crowder, 
70  Texas,  222,  7  S.  W.  Rep.,  709;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Moore, 
69  Texas,  157 ;  Leahey  v.  Railway  Co.,  10  S.  W.  Rep.,  58 ;  Louisville  & 
N.  Ry.  Co.  V.  Pearson,  12  So.  Rep.,  176;  Richmond  &  D.  Ry.  Co.  v. 
Hammond,  9  So.  Rep.,  577. 

The  other  assignments  are  without  merit  and  ar^  overruled.  Re- 
versed and  remanded. 

Reversed  and  remanded. 
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Texas  Loan  Agency  v.  A.  S.  Dingee  et  al. 

Decided  Jtuie  20,  1903. 

1.— Deed  of  Trust— Power  of  Sale— Revocation  by  Death. 

Where  a  deed  of  trust  to  secure  purchase  money  due  on  land  gave  the  trus- 
tee power  to  sell  upon  default,  and  provided  that  such  power  should  not  be 
revoked  by  the  death  of  the  grantor,  and  that  the  holder  of  the  note  secured 
should  not  be  obliged  to  resort  to  the  probate  court  \o  enforce  his  claim,  -a  sale 
by  the  trustee  after  the  grantor's  death  and  pending  administration  on  his 
estate  was  void,  since  the  method  prescribed  by  the  statute  for  the  collection 
of  claims  against  decedents'  estates  is  exclusive  of  all  others. 

2. — Same — Administration — ^Waiver. 

The  claim  secured  by  the  deed  of  trust,  not  having  been  presented  to  the 
administrator  until  after  the  land  had  been  regularly  sold  by  him  imder  order 
of  court  and  the  administration  closed,  was  thereby  waived  and  its  lien  was  lost 

8. — Administration — Decedents'  Estates — ^Additional  Inventory. 

The  statute  specifically  authorizes  the  return  of  an  additional  inventory 
by  an  administrator  to  include  property  not  covered  by  the  original  inventory. 
Rev.  Stats.,  art.  1793. 

« 

Appeal  from  the. District   Court  of  Tarrant.     Tried   below   before 
Hon.  Irby  Dunklin. 

Frost,  Neblett  &  Blanding,  for  appellant. 

Oarlock  &  Gillespie,  for  appellee. 

SPEER,  Associate  Justice. — Appellant  by  appropriate  assignments 
of  error  complains  of  the  judgment  of  the  District  Court  awarding  to 
appellees  the  land  in  controversy,  and  insists  that  the  same  should  be 
reversed  and  here  rendered  for  it  upon  the  following  statement  of  the 
facts,  which  we  adopt:  "The  title  of  appellant  is  as  follows:  It  is 
shown  that  C.  L.  Frost  is  the  common  source  of  title  to  the  land  in- 
volved. On  the  21st  of  September,  1889,  A.  C.  Renfro  and  R.  E. 
'  Renfro,  his  wife,  executed  a  deed  of  trust  to  H.  G.  Damon  for  the  bene- 
fit of  appellant,  conveying  the  land  in  controversy,  to  secure  the  pay- 
ment of  a  note  for  $400  for  money  loaned,  and  which  note  was  exe- 
cuted by  the  said  Renfro  and  wife  to  appellant.  This  deed  of  trust 
was  properly  acknowledged  and  recorded  in  Jack  County,  Texas,  where 
the  land  was  located,  on  the  25th  day  of  October,  1889,  in  volume  2, 
page  286.  On  the  9th  day  of  May,  1890,  H.  C.  Renfro  and  his  wife, 
R.  E.  Renfro,  executed  a  general  warranty  deed  to  C.  L.  Frost,  con- 
veying the  land  in  controversy,  and  as  a  part  of  the  consideration  paid 
by  Frost  to  Renfro  for  said  land,  the  said  Frost  agreed  and  assumed 
to  pay  the  note  for  $400  executed  by  said  Renfro  and  wife  to  the  Texas 
Loan  Agency.  On  the  9th  of  January,  1895,  C.  L.  Frost  executed  his 
note  payable  to  the  Texas  Loan  Agency,  due  on  the  1st  day  of  October, 
1897,  for  $400,  which  note  was  executed  in  renewal  and  extension  of  the 
note  above  described.     This  last  note  executed  by  Frost  was  secured 
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by  deed  of  trust  and  lien  on  the  land  in  controversy,  and  the  original 
note  executed  by  Renfro  to  the  appellant  was  extended  and  continued 
in  full  force,  and  all  of  the  rights,  liens  and  equities  securing  the  debt 
were  acknowledged  and  continued  in  full  force.  W.  R.  Bright  was 
named  as  trustee  in  the  deed  of  trust  executed  by  Frost  for  the  benefit 
of  appellant.  And  the  said  deed  of  trust  empowered  the  said  Bright  or 
his  substitute  to  sell  the  land,  in  default  of  the  payment  of  the  note,  at 
public  sale  in  Jack  County,  after  giving  notice,  etc.  This  deed  of  trust 
provided,  among  other  things,  that  the  death  of  the  grantor.  Frost, 
should  not  postpone,  affect,  alter  or  revoke  the  power  of  the  trustee  to 
sell  and  convey  the  property,  nor  revoke  nor  alter  any  other  of  the  cove- 
nants or  agreements  in  the  deed  of  trust,  and  that  on  default  in  the  pay- 
ment of  the  note,  'notwithstanding  the  death  of  the  grantor,'  the  prop- 
erty could  be  sold,  and  the  proceeds  applied  to  the  payment  of  the 
note;  and  it  was  further  provided  that  the  holder  of  the  note  should 
not  be  required  to  resort  to  the  probate  court  for  the  purpose  of  estab- 
lishing or  collecting  the  note,  or  for  the  purpose  of  enforcing  the  lien 
of  the  deed  of  trust;  and  all  of  the  powers  given  to  Bright,  trustee, 
could  be  exercised  by  Bright's  substitute.  This  deed  of  trust  was  prop- 
erly acknowledged  and  properly  recorded  in  Jack  County,  Texas,  on 
the  28th  day  of  February,  1895.  Bright  died  in  December,  1895,  and 
George  Spiller  was  properly  appointed  substitute  trustee  under  the  pro- 
visions of  the  deed  of  trust,  by  the  Texas  Loan  Agency,  who  was  then 
the  legal  owner  and  holder  of  the  note.  Spiller  qualified  as  trustee, 
accepted  the  appointment,  and  on  the  3d  day  of  July,  1900,  in  accord- 
ance with  the  provisions  of  the  trust  deed,  after  giving  the  required 
notice  for  the  time  required,  said  trustee  sold  the  property  at  public 
outcry  to  the  Texas  Loan  Agency  for  $100,  which  was  credited  on  the 
note  held  by  it,  and  on  the  3d  day  of  July,  1900,  executed  a  deed  con- 
veying said  property  to  said  Texas  Loan  Agency,  appellant,  which  was 
properly  acknowledged  and  recorded  on  the  20th  of  July,  1900,  in  Jack 
County,  Texas.  At  the  time  the  land  was  sold  by  said  Spiller  to  the 
Texas  Loan  Agency  the  note  for  $400  above  specified,  and  the  deed  of 
trust  securing  the  same,  were  owned  and  held  by  it.  The  note  was  past. 
due  and  impaid,  and  the  note  is  still  owned  by  the  Texas  Loan  Agency, 
and  is  now  unpaid,  save  and  except  the  sum  of  $100,  credited  on  said 
note,  as  above  stated. 

"After  the  execution  of  the  trust  deed  by  Frost  to  Bright,  as  above 
stated,  the  taxes  on  the  land  in  controversy,  amounting  to  $40,  were 
paid  by  the  Texas  Loan  Agency.  In  1900,  about  the  time  Spiller,  as 
trustee,  executed  the  deed  to  appellant,  it  in  good  faith  took  possession 
of  the  land  in  controversy,  and  is  now  in  possession  of  the  same.  This, 
substantially,  is  the  title  of  appellant. 

"The  title  of  appellees  is  as  follows:  C.  L.  Frost,  the  common 
source  of  title,  died  in  1896,  the  exact  date  of  his  death  not  being  shown. 
more  definitely.  The  probate  court  pf  Tarrant  County,  Texas,  had. 
jurisdiction  of  the  estate  of  the  said  Frost,,  and  in  November,  1897j 
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Horace  Cobb  was  appointed  administrator.  Cobb  filed  the  bond  and 
affidavit  required  by  law,  and  qualified  as  administrator  in  Tarrant 
County,  Texas,  and  on  the  9th  day  of. November,  1897,  he  filed  an  in- 
ventory of  the  property  belonging  to  said  estate  in  said  court.  This 
inventory  did  not  contain  the  property  in  controversy.  Three  tracts 
of  land,  all  situated  in  Jack  County,  Texas,  aggregating  in  value  about 
$1500,  and  about  400  acres,  were  shown  in  the  inventory.  In  1898 
Cobb  resigned,  and  Mrs.  Frost,  the  surviving  wife  of  C.  L.  Frost,  was 
appointed  administratrix  de  bonis  non  on  the  27th  of  May,  1898.  She 
gave  the  required  bond  and  qualified  in  May,  1898.  On  the  13th  of 
September,  1900,  an  additional  inventory  was  filed  in  the  administra- 
tion of  said  estate,  which  contained  the  property  in  controversy. 

"On  the  12th  day  of  June,  1901,  Mrs.  Frost,  as  administratrix,  regu- 
larly applied  for  and  obtained  an  order  from  the  probate  court  of  Tar- 
rant County  to  sell  at  private  sale  the  land  in  controversy.  On  the 
14th  of  May,  1902,  Mrs.  Frost  filed  her  report,  showing  that  she  had 
sold  the  property  in  controversy  to  appelhes  for  $50,  which  report, 
after  inspection  by  the  court,  was  confirmed  and  approved,  and  the 
administratrix  ordered  to  make  deed.  In  1902  Mrs.  Frost,  as  admin- 
istratrix, executed  and  delivered  a  deed  to  appellees  conveying  the  land 
in  controversv. 

"C.  L.  Frost  was  insolvent  in  1896.  He  left  a  wife  and  children  sur- 
viving him,  and  his  estate  continued  insolvent  throughout  the  adminis- 
tration. The  estate  was  closed  in  September,  1902,  and  there  were  pro- 
bated debts  then  against  the  estate  remaining  unpaid.  Appellant's  note 
and  trust  deed  were  never  presented  to  the  administratrix  for  allow- 


ance." 


It  has  been  frequently  decided  that  the  death  of  a  mortgagor  so  far 
revokes  the  power  conferred  upon  a  trustee  to  sell,  that  a  sale  made 
pending  an  administration  or  within  four  years  after  the  death  of  the 
mortgagor,  is  void.  Robertson  v.  Paul,  16  Texas,  472;  McLane  v.  Pas- 
chal, 47  Texas,  365;  Black  v.  Rockmore,  50  Texas,  94;  Abney  v.  Pope, 
62  Texas,  288.  This  rule  has  also  been  held  to  extend  to  the  purchaser 
of  the  mortgaged  property,  so  that  upon  his  death,  even  though  he  has 
not  assumed  the  debt,  the  foreclosure  must  be  had  through  the  probate 
court,  and  not  through  a  sale  by  the  trustee.  Buchanan  v.  Monroe,  22 
Texas,  537;  Whitmire  v.  May,  fi6  Texas,  317,  6  Texas  Ct.  Rep.,  731. 
It  is  true  that  in  some  instanct«  sales  made  by  the  trustee  after  the 
death  of  the  mortgagor  have  been  upheld,  but  this  has  been  the  decision 
only  in  those  cases  where  there  had  been,  and  by  reason  of  lapse  ofi 
time  could  b?,  no  administration.  Rogers  v.  Watson,  81  Texas,  400; 
Swearingen  v.  Williams,  28  Texas  Civ.  App.,  559,  67  S.  W.  Rep.,  1061. 
But  we  know  of  no  case  where  the  power  of  the  trustee  to  sell  has  been 
recognized  where  the  sale  was  made,  as  in  this  case,  while  an  administra- 
tion upon  the  mortgagor's  estate  was  yet  pending. 

Where  there  is  an  administration  the  method  prescribed  by  our  statute 
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for  the  collection  of  claims  due  from  the  estate  is  exclusive  of  all  others 
and  must  be  pursued.  Claims  secured  by  liens  upon  real  estate  con- 
stitute no  exception  to  the  rule.  Buchanan  v.  Wagnon,  62  Texas,  373. 
Neither  can  it  make  any  difference  that  the  lien  is  to  secure  the  pur- 
chase money  of  the  real  estate,  as  was  expressly  decided  in  the  case  of 
Robertson  v.  Paul,  supra. 

The  land  in  controversy  at  all  times  constituted  a  part  of  Frost's 
estate,  and  after  his  death  was  subject  to  administration,  charged,  of. 
course,  wiih  appellant's  lien,  and  passed  to  the  control  of  the  adminis- 
tratrix. In  this  respect  the  case  differs  from  Andrews  v.  Insurance 
Co.,  92  Texas,  584;  Fulton  v.  Bank,  26  Texas  Civ.  App.,  115,  62  S.  W. 
Rep.,  85,  and  Williams  v.  Lumpkin,  74  Texas,  601,  cited  by  counsel,  for 
in  those  cases  the  property  involved  was  not  subject  to  the  control  of 
the  deceased  during  his  life  nor  to  that  of  his  administrator  after  his 
death,  and  therefore  constituted  no  part  of  the  estate  for  administra- 
tion. It  was  not,  as  counsel  urge,  so  much  a  question  of  contract  of  the 
parties,  as  it  was  the  status  which  the  law  gave  to  the  property.  So  we 
see  no  force  in  the  contention  that  it  was  within  the  power  of  deceased 
to  contract  that  on  default  in  the  payment  of  the  note  the  trustee 
might  sell  notwithstanding  the  death  of  the  grantor.  Upon  Frost's 
death  the  property,  being,  as  we  have  seen,  a  part  of  his  estate,  was 
subject  to  administration,  and  it  was  for  the  law  to  say  how  liens 
against  it  should  be  enforced.  Appellant  having  failed  to  present  its 
claim  to  the  administratrix  for  allowance,  and  the  property  having 
been  sold  and  the  administration  closed,  we  think  it  has  waived  its 
rights  and  lost  its  debt  and  lien. 

The  action  of  the  administratrix  in  making  and  returning  an  addi- 
tional inventory  embracing  the  property  in  controversy  is  specifically 
4iuthorized  by  statute.  Sayles'  Texas  Civ.  Stats.,  art.  1973.  No  reason 
is  assigned  or  apparent  why  appellees  did  not  obtain  a  good  title  at 
the  administratrix's  sale,  and  the  judgment  of  the  District  Court  is 
therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


122  McCaety  v.  Insurance  Co. 

E.  C.  McCarty  v.  Hartford  Fire  Insurance  Company. 

Decided  June  20,  1903. 

1. — ^Fire  Insttrance— Ownership— Negligtuce  of  Agent. 

Evidence  in  an  action  on  a  fire  policy  held  to  sustain  a  finding  thai  the 
insured  property  did  not  belong  to  plaintiff  at  the  time  it  was  insured,  but  to 
a  woman  with  whom  he  was  living  in  adultery,  and  that  the  insurance  agent 
wan  not  guilty  of  negligence  in  assuming  that  the  parties  were  husband  and 
wife  and  the  woman  the  owner  of  the  property,  as  they  represented  the  facts 
to  be. 

2.^Same — Pleadings — Verification — ^Identity  of  Insured. 

Where  the  defendant  pleaded  that  the  plaintiff  was  not  the  person  insured, 
but  did  not  deny  the  execution  of  the  policy,  this  was  not  a  plea  of  non  est 
factum,  and  did  not  require  to  be  verified  by  affidavit. 

8. — Same-r-Impeaching  Witness. 

The  woman,  who  had  procured  the  insurance  of  the  property  as  her  own 
and  used  the  man's  name  as  her  own,  being  on  the  stand  as  a  witness  for  him 
(plaintiff),  it  was  competent  for  defendant  to  inquire  as  to  her  relation  with 
the  plaintiff,  both  to  impeach  her  credibility  and  to  establish  facts  material  to 
the  defense. 

4. — Same — Evidence — Statements  of  Agent. 

It  was  competent  to  prove  the  statements  of  the  woman  as  to  the  owner- 
ship of  the  property,  etc.,  made  in  procuring  the  insurance.  Even'  if  the  prop- 
erty was  not  hers,  she  was  shown  to  have  been  plaintiiTs  ageat  in  procuring  the 
insurance. 

6. — Same — Conspiracy— Declarations. 

Held  also,  that  the  evidence,  which  is  set  forth,  and  which  tended  to  show 
a  conspiracy  between  the  woman  and  plaintiff  to  procure  the  insurance  and  bum 
the  property,  warranted  proof  of  the  statements  of  the  woman  as  being  those  of 
a  coconspirator. 

6. — Same — Impeachment — Contradiction. 

The  woman  having  testified  that  plaintiff  was  the  exclusive  owner  of  the 
property,  it  was  competent  to  impeach  her  by  showing  that  shortly  after  the 
fire  she  told  a  third  person  that  if  the  company  would  not  prosecute  her  for 
arson,  she  would  give  up  the  policy,  and  that  plaintiff  had  nothing  to  do  with  it, 
as  everything  belonged  to  her. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before 
Hon.  W.  Poindexter. 

Brown  &  Bledsoe,  for  appellant. 

Crane,  Oreer  &  Wharton,  for  appellee. 

TEMPLETON,  Associate  Justice.— On  May  14,  1901,  the  Hart- 
ford Fire  Insurance  Company  issued  a  policy  of  insurance  in  the  sum 
of  $1500,  whereby  it  insured  E.  C.  McCarty,  for  the  term  of  one  year, 
against  loss  or  damage  by  fire  to  a  lot  of  household  furniture  and 
medical  instruments  situated  in  a  dwelling  house  in  Cleburne,  Texas. 
On  May  21,  1901,  tbe  insured  property  was  destroyed  by  fire.  A  man 
who  claimed  that  his  name  was  E.  C.  McCarty,  that  the  policy  was 
issued  to  him,  and  that  he  was  the  owner  of  the  insured  property,  made 
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out  and  presented  proofs  of  loss.  Payment  was  refused  by  the  com- 
pany, and  the  said  claimant  thereupon  brought  this  suit  to  recover  the 
sum  for  which  the  policy  was  issued.  In  addition  to  the  general  issue, 
the  defendant  pleaded  (1)  that  the  insured  property  did  not  belong 
to  the  plaintiff,  but  was  the  property  of  a  woman  named  Ellen  C. 
Battles,  who  falsely  claimed  that  her  name  was  Ellen  C.  McCarty  and 
that  she  was  the  wife  of  ihe  plaintiff;  (2)  that  the  policy  was  not 
issued  to  the  plaintiff,  but  was  issued  to  the  said  woman  under  her 
alleged  name;  (3)  that  the  plaintiff's  name  was  not  E.  C.  McCarty, 
but  Was  A.  C.  McCarty;  that  at  the  time  the  policy  was  issued,  the 
plaintiff  and  the  said  woman  were  not  husband  and  wife,  as  they 
claimed  to  be,  but  were  living  together  in  adultery,  and  that  in  order 
to  effect  the  said  insurance  the  plaintiff  and  the  ^aidx  woman  fraudu- 
lently concealed  from  the  company  their  true  names  and  relationship 
and  thereby  induced  the  company  to  issue  the  policy,  which  it  other- 
wise would  not  have  done;  (4)  that  the  plaintiff  falsely  and  knowingly 
represented  and  stated  in  the  proofs  of  loss  that  the  insured  property 
belonged  to  him,  when  it  in  fact  belonged  to  the  said  woman;  and  (5) 
that  the  plaintiff  and  the  said  woman  willfully  burned  the  insured 
property,  or  caused  it  to  be  burned.  It  was  also  alleged  that  the  policy 
contained  the  usual  stipulations  respecting  the  ownership  of  the  insured 
property,  the  fraudulent  concealment  of  facts  material  to  the  risk,  and 
the  willful  making  of  false  representations  relating  to  the  subject  of 
insurance.  The  cause  was  tried  before  the  court  without  a  jury,  and 
judgment  was  rendered  for  the  defendant. 

In  1898  one  Charles  Battles,  together  with  his  wife  and  their  little 
daughter,  resided  at  Jersey ville,  111.  The  wife's  name  was  Ellen  C* 
Battles.  She  was  35  or  40  years  old,  and  conducted  a  sort  of  hospital. 
A  man  named,  Alonzo  C.  McCarty,  or  Elonzo  C.  McCarty,  came  to  her 
hospital  for  treatment.  He  was  about  21  years  old;  his  education  was 
very  limited,  and  he  had  little  means.  He  was  a  day  laborer  by  occu- 
pation. About  this  time  Battles  and  his  wife  separated.  He  returned 
to  Missouri,  whence  he  came,  and  she  and  jbheir  daughter  remained  at 
Jerseyville.  After  McCarty  recovered  he  became  an  assistant  about 
the  hospital.  A  year  or  two  thereafter  the  parties  left  Jerseyville  and 
appear  to  have  gone  to  St.  Louis.  They  remained  there  several  months, 
when  McCarty  came  to  Texas.  He  was  followed  in  a  few  weeks  by 
Mrs.  Battles  and  her  daughter.  McCarty  met  them  at  Dallas  and  they 
all  went  to  Cleburne,  reaching  there  early  in  1901.  They  boarded 
together  a  short  time  at  a  hotel  and  then  at  a  boarding  house.  Finally, 
about  the  middle  of  February,  Mrs.  Battles  rented  a  dwelling  house 
and  they  moved  into  it.  They  had  an  X-ray  machine,  a  few  medical 
instruments  and  books,  some  household  and  kitchen  furniture,  wearing 
apparel,  etc.  The  man  and  the  woman  held  themselves  out  as  husband 
and  wife.  They  had  never  been  married.  Battles  was  still  living,  and 
had  not  been  divdrced  from  his  wife.  McCarty  appears  to  have  worked 
in  the  railroad  shops.     Mrs.  Battles  professed  to  be  a  physician  and 
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surgeon^  and  to  treat  diseases  of  women.  She  had  cards  printed  which 
gave  her  name  as  Ella  McCarty  and  which  stated  her  business.  Her 
name  was  given  in  the  sign  on  her  door  as  Dr.  E.  C.  McCarty.  Shortly 
before  the  policy  was  issued  she  applied  to  the  agent  of  appellee  for 
insurance  on  the  property  covered  by  the  policy.  In  her  conversation 
with  the  agent  she  spoke  of  the  property  as  being  her  own.  The  agent 
offered  to  go  at  once  and  inspect  the  property,  but  she  told  him  it  was 
not  ready  just  then  for  inspection.  She  returned  home  and  a  day  or 
two  later  sent  her  little  daughter  to  the  agent  with  a  note  requesting 
the  agent  to  come  and  make  the  inspection.  Another  agent  of  the  com- 
pany was  sent  out  for  that  purpose.  He  was  met  by  McCarty,  who, 
on  being  informed  of  the  agent's  business,  told  him  that  the  doctor 
would  be  in  directly.  Mrs.  Battles  soon  came  in  and  showed  the  agent 
what  property  she  wanted  insured.  McCarty  was  present  and  showed 
how  the  X-ray  machine  was  operated.  The  agent  returned  to  the  office, 
and  two  or  three  days  thereafter  the  premium  was  paid  and  the  policy 
was  issued  and  delivered.  A  week  later  the  property  was  burned.  The 
fire  occurred  between  4  and  5  o^clock  in  the  morning.  McCarty  and 
Mrs.  Battles  were  alone  in  the  house  that  night,  the  little  daughter  of 
the  latter  having  gone  to  spend  the  night  at  a  neighbor's.  McCarty 
and  Mrs.  Battles  were  fully  dressed  when  they  were  observed  shortly 
after  the  fire  was  discovered.  The  woman  even  had  on  her  corset. 
With  regard  to  the  ownership  of  the  property,  both  of  them  testified 
that  it  belonged  exclusively  to  McCarty.  He  testified  that  when  he 
left  Illinois  his  father  gave  him  $1500 ;  that  he  got  to  Texas  with  about 
$1400;  that  he  bought  the  X-ray  machine  and  paid  therefor  the  sum 
of  $1000  in  cash;  that  he  bought  the  other  property  and  paid  therefor 
the  s.um  of  $800  in  cash.  His  father  testified  by  deposition  in  his  behalf 
that  his  son  had  some  money  when  he  left  Illinois,  but  ^denied  having 
given  him  any  considerable  amount.  McCarty  was  never  licensed  to 
practice  medicine,  and  did  not  treat  any  patients  while  at  Cleburne. 
He  stated  that  he  bought  the  machine  and  the  medical  instruments 
and  books  after  he  reached  Texas  in  the  expectation  of  establishing  a 
hospital  at  Cleburne.  He  had  never  been  at  Cleburne  at  that  time. 
He  and  his  father  testified  that  his  name  was  Elonzo  C.  McCarty. 
Several  persons  testified  by  deposition  for  the  defendant  that  they  had 
known  him  many  years,  and  that  he  always  went  by  the  name  of 
Alonzo  C.  McCarty.  The  agents  of  the  company  at  Cleburne  knew 
nothing  of  the  facts  at  the  time  the  policy  was  issued,  except  what  ap- 
peared on  the  surface.  They  supposed  that  the  parties  were  husband 
and  wife  and  that  the  property  belonged  to  the  woman.  Had  they 
known  the  facts,  they  would  not  have  issued  the  policy.  In  October, 
1901,  McCarty  and  Mrs.  Battles  were  married,  Battles  having  thereto- 
fore obtained  a  divorce. 

Conclusions  of  fact  and  law  were  not  requested  or  filed,  but  it  ap- 
pears from  an  explanation  to  a  bill  of  exceptions  that  the  trial  judge 
found  "that  the  property  was  in  fact  owned  by  Mrs.  Battles  at  the 
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time  the  policy  was  issued,  and  that  the  plaintiff  had  no  interest  in  it, 
and  that  the  agents  thought  the  policy  was  issued  to  the  woman,  and 
that  she  was  the  E.  C.  McCarty,  and  that  the  policy  would  not  have 
been  issued  had  it  been  known  that  the  man  was  E.  C.  McCarty  and  tho 
name  of  the  woman  Ellen  C.  Battles/^  There  can  be  no  doubt,  as  a 
matter  of  law,  that  the  plaintiff  was  not  entitled  to  recover  if,  as  a 
matter  of  fact,  the  insured  property  belonged  to  Mrs.  Battles.  The 
trial  judge  having  so  found,  and  the  evidence  being  sufficient,  in  our 
opinion,  to  justify  the  finding,  the  other  issues  in  the  case  are  not 
material.  We  will  say,  however,  that  we  think  the  evidence  was  suf- 
ficient to  warrant  the  other  findings  of  the  trial  judge.  Appellant 
insists  that,  notwithstanding  the  said  findings,  the  defendant  was  not 
entitled  to  judgment  on  the  issue  of  mistake  in  the  identity  of  the 
assured.  It  is  true,  as  contended  by  appellant,  that  if  the  property  be- 
longed to  McCarty  and  the  policy  was  taken  out  for  his  benefit,  the 
supposition  of  the  agents  of  the  company  that  the  property  belonged  to 
the  woman  and  that  the  pplicy  was  being  issued  to  her,  would  not 
prevent  a  recovery  by  the  plaintiff,  provided  the  mistake  was  due  to 
the  negligence  of  the  company,  and  not  to  any  fraud  practiced  by  the 
assured.  We  think  the  evidence  shows  that  it  is  not  a  case  of  negligence 
on  the  part  of  the  company.  Its  agents  assumed  that  the  parties  were 
what  they  held  themselves  out  to  be,  and  it  can  not  be  held  that  they 
were  guilty  of  negligence  in  doing  so.  The  woman  procured  the  in- 
surance and  represented  herself  as  the  owner  of  the  property.  Tho 
agents  of  the  company  were  therefore  justified  in  supposing  that  they 
were  issuing  a  policy  to  the  woman  on  her  property.  The  suppositions 
were  induced  by  the  misconduct  and  misrepresentations  of  McCarty  and 
Mrs.  Battles,  who  were  evidently  acting  together  in  the  accomplishment 
of  a  common  purpose  in  all  that  was  done.  The  facts  not  known  to 
the  company  were  material  to  the  risk,  and  we  think  the  defendant 
was  entitled  to  judgment  on  the  issue  of  mistake  and  fraud  in  pro- 
curing the  insurance.  Appellant  further  insists  that  the  company  -can 
not  avail  itself  of  the  defense  of  mistake  in  the  identity  of  the  assured 
because  it  did  not  plead  non  est  factum  under  oath.  The  plaintiff  sued 
^on  a  policy  issued  by  the  defendant  to  E.  C.  McCarty.  The  defendant 
admitted  the  issuance  of  the  policy  as  alleged,  but  deni^^d  that  the 
plaintiff  was  E.  C.  McCarty,  or,  if  he  was,  that  he  was  the  E.  C.  Mc- 
Carty to  whom  the  policy  was  issued.  It  was  not  necessary  for  this  plea 
to  be  verified.  The  instrument  sued  on  was  not  disputed,  but  was 
admitted.  The  facts  put  in  issue  by  the  plea  were  outside  the  instru- 
ment. Such  plea  does  not  come  within  the  statute  requiring  the 
verification  of  certain  pleadings. 

Mrs.  McCarty  was  used  as  a  witness  by  the  plaintiff,  and  the  defend- 
ant was  permitted,  over  objections  urged  by  the  plaintiff,  to  question 
her  concerning  her  relations  with  the  plaintiff  and  her  reasons  for 
going  under  an  assumed  name.  The  objections  were  properly  ov*t- 
ruled.     The  cross-examination  of  Mrs.  McCarty  tended  to  impeach  her 
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credibility  as  a  witness.  -  The  facts  sought  to  be  elicited  tended  to 
establish  the  defense  of  the  company  that  facts  material  to  the  risk 
were  fraudulently  concealed  by  the  assured.  For  the  reasons  stated 
the  trial  court  did  not  err  in  permitting  the  defendant  to  question  the 
plaintiff  himself  on  the  same  subjects. 

The  plaintiff  objected  to  the  agent  of  the  company,  who  was  first 
approached  by  Mrs.  Battles,  being  permitted  to  testify  as  to  statements 
made  to  him  by  her  relating  to  the  insurance.  There  can  be  no  doubt 
as  to  the  admissibility  of  this  evidence.  Even  according  to  the  plain- 
tiff's theory  of  the  case,  she  was  his  agent  to  procure  the  insurance, 
and,  as  the  statements  were  made  in  the  course  of  the  transaction  in 
which  he  had  engaged  her,  he  can  not  complain  of  the  statements  being 
used  against  him.  According  to  the  defendant's  theory,  McCarty  and 
Mrs.  Battles  were  acting  together  in  procuring  the  insurance,  their 
purpose  being  to  fire  the  property,  collect  the  insurance,  and  appro- 
priate the  same  to  their  common  use.  We  think  the  evidence  makes 
such  a  prima  facie  case  of  conspiracy  between  them  as  to  render  the 
acts  and  declarations  of  either  relating  to  the  purpose  of  the  conspiracy 
and  occurring  during  the  pendency  thereof  admissible,  against  the  other. 
*  Mrs.  McCarty  testified,  at  the  instance  of  the  plaintiff,  that  he  was 
the  exclusive  owner  of  the  insured  property,  and  that  she  had  no  inter- 
est in  it.  She  was  asked  on  cross-examination  if  she  did  not  state  to 
one  McClain,  shortly  aft^r  the  fire,  that  if  the  company  would  not 
prosecute  her  for  arson  she  would  give  up  the  policy,  and  that  McCarty 
had  nothing  to  do  with  it,  and  that  everything  belonged  to  her.  She 
denied  having  made  such  statement,  and  was  contradicted  by  McClain. 
The  plaintiff  complains  of  the  action  of  the  court  in  permitting  the 
defendant  to  go  into  an  investigation  of  the  matters  aforesaid,  proper 
bills  of  exception  being  reserved.  The  evdence  tended  strongly  to  im- 
peach the  credibility  of  the  plaintiff's  witness,  Mrs.  McCarty,  and  was 
therefore  admissible.  And  we  are  not  sure  that  the  evidence  was  not 
admissible  on  another  theory.  It  appears  that  McCarty  and  Mrs. 
Battles  were  being  jointly  prosecuted  for  adultery  and  arson.  It  seems 
that  from  first  to  last  they  have  acted  in  perfect  concert  in  regard  to 
all  matters  relating  to  the  said  prosecutions  and  the  said  insurance, 
the  woman  being  the  manager  for  both  parties.  If  there  was  a  con- 
spiracy between  them  to  swindle  the  insurance  company,  it  was  not 
completed  when  the  policy  was  issued,  or  when  the  property  was  de- 
stroyed. If  such  conspiracy  existed,  it  continued  while  the  policy  re- 
mained outstanding  and  uncollected.  The  evidence  complained  of  was 
certainly  admissible  for  impeachment  purposes,  and  we  are  not  prepared 
to  say  that  it  was  not  admissible  as  original  evidence.  What  is  said 
above  is  sufficient  to  dispose  of  the  plaintiff's  objections  to  the  testi- 
mony of  the  defendants'  witness  Yoakum  concerning  statements  made 
to  him  by  Mrs.  Battles. 

The  defendant  was  permitted,  over  objections  urged  by  the  plaintiff, 
to  prove  that  under  the  rules  of  the  insurance  company  policies  were 
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not  written  on  property  of  persons  living  in  adultery.  We  are  inclined 
to  the  opinion  that  the  evidence  was  admissible,  but,  as  appears  from 
an  explanation  to  the  bill  of  exception  that  the  evidence  was  not  con- 
sidered by  the  court,  it  is  unnecessary  to  decide  the  question. 

On  the  whole  case  we  are  satisfied  that  the  'trial  court  entered  the 
only  proper  judgment  that  could  have  been  rendered,  and  the  said 
judgment  wiH  therefore  be  affirmed. 

Affirmed. 
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B.  H.  Allen  v.  E.  Brunner  et  al. 

Decided  June  24,  1903. 

l.^Amoii]it  in  Controvefsy— Debt  Not  Due. 

The  county  court  has  jurisdiction  of  a  distraint  for  rent  exceeding  9200  in 
amount,  though  hss  than  that  amount  of  the  claim  has  fallen  due  when  the 
writ  was  sued  out. 

2. — ^Landlord  and  Tenant — ^Attachment — Occupancy,  by  Officer. 

When  the  tenant's  goods  and  leased  premises  are  seized  under  attachments, 
the  occupancy  by  the  officer  is  that  of  the  tenant  so  far  as  to  entitle  the  land- 
lord to  rent  for  the  balance  of  the  lease  year,  on  occupancy  for  a  part  thereof 
(Rev.  Stats.,  art.  3251),  though  the  tenant's  own  occupancy  was  terminated  by 
the  levy  before  such  year  began. 

Appeal  from  the  County  Court  of  Robertson.  Tried  below  before 
Hon.  Tom  M.  Taylor. 

J.  Felton  Lane  and  Davis  &  Cocke,  for  appellant. 

Purdom  &  Vurdom,  for  appellees. 

STREETMAN,  Associate  Justice. — Af  pollee  Brunner,  by  written 
contract,  rented  to  J.  D.  Rudd  &  Bro.  a  storehouse  in  the  town  of  Cal- 
vert for  a  term  of  five  years  beginning  May  1,  1900.  J.  D.  Rudd  sold 
his  interest  to  his  brother  C.  E.  Rudd,  who  assumed  the  contract  and 
continued  the  business. 

On  February  19,  1902,  C.  E.  Rudd,  being  insolvent,  executed  a  deed 
of  trust  on  the  stock  of  goods  and  fixtures  to  M.  Hirsch,  trustee,  to 
secure  certain  indebtedness.  This  deed  of  trust  authorized  the  trustee 
to  sell  the  property^  but  fixed  no  time  in  which  the  property  should  be 
sold.  We  find  no  evidence  that  any  of  the  creditors  named  accepted 
under  the  deed  of  trust  before  the  levy  of  appellants  attachment.  The 
trustee,  however,  took  possession  of  the  property  at  once  and  assumed 
the  lease  contract. 

On  February  22,  1902,  appellant  B.  H.  Allen  sued  C.  E.  Rudd  in 
a  justice  court  of  McLennan  County,  and  caused  an  attachment  to  be 
issued  and  levied  upon  the  property  in  controversy  in  this  suit.  The 
property,  however,  continued  to  remain  in  and  occupy  the  rented  prem- 
ises up  to  the  trial  of  this  case  in  December,  1902. 

The  trustee,  Hirsch,  became  a  party  to  this  attachment  suit,  but  the 
landlord,  Brunner,  was  not  a  party.  On  May  30,  1902,  judgment  was 
rendered  in  the  attachment  suit  foreclosing  the  attachment  lien  as 
against  Rudd  and  Hirsch.  An  order  of  sale  was  issued  upon  this  judg- 
ment, and  the  property  was  sold  July  2,  1902,  to  appellant  B.  H. 
Allen. 

In  the  meanwhile,  on  June  4,  1902,  appellee  Brunner  had  filed  his 
affidavit  and  bond  and  caused  a  distress  warrant  to  issue  out  of  the 
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Justice  Court  of  Precinct  No.  1,  Robertson  County,  claiming  $420  rent 
for  the  year  beginning  May  1,  1902.  Notice  was  given  of  appellee^s 
claim  at  the  sale  above  mentioned,  and  immediately  afterwards  the 
distress  warrant  was  levied  upon  the  property  involved  in  this  suit. 

The  distress  warrant  was  made  returnable  to  and  was  filed  in  the 
County  Court  of  Robertson  County  on  September  1,  1902.  On  the 
same  day,  appellee  Brunner  filed  his  original  petition  in  that  court  in 
wh\ch  he  claimed  $420  as  rent,  and  sought  a  foreclosure  of  his  lien  for 
that  amount. 

A  trial  was  had  December  15,  1902,  and  judgment  was  rendered  in 
favor  of  Brunner  for  $262.50,  the  amount  of  rent  then  due  since  May 
1,  1902,  with  foreclosure  of  landlord's  lien  as  against  Rudd  and  Hirsch 
and  appellant  Allen.  It  was  shown  that  all  rent  had  been  paid  up  to 
May  1,  1902. 

The  first  contention  of  appellant  is  that  the  County  Court  did  not 
have  jurisdiction,  because  the  rent  due  when  the  distress  warrant  was 
issued  and  when  the  petition  was  filed  did  not  amount  to  $200.  Article 
3240  of  the  Revised  Statutes  authorizes  the  issuance  of  a  distress  war- 
rant under  the  circumstances  there  stated,  whether  the  rent  is  due  or 
not.  Du  Bose  v.  Battle,  34  S.  W.  Rep.,  148.  Article  3242  requires 
the  writ  to  be  returned  to  the  court  which  has  jurisdiction  of  the  amount 
in  controversy.  In  this  case  $420  was  claimed,  and  at  the  time  of  the 
trial  $262.50  was  due.  No  judgment  was  rendered  for  rent  not  due 
at  the  time  of  the  trial.  The  writ  was  properly  returned  to  the  County 
Court,  and  that  court  had  jurisdiction  of  the  case. 

The  other  contention  of  appellant. is  that  because  the  current  con- 
tract year  ended  on  May  1,  1902,  and  the  attachment  was  levied  on 
February  22,  1902,  the  landlord  could  not  assert  a  lien  for  any  time 
after  May  1,  1902,  and  as  all  rent  was  paid  to  that  time,  judgment 
should  have  been  rendered  for  appellant. 

Appellant  relies  upon  article  3251  of  the  Revised  Statutes  to  support 
this  view.  As  we  understand,  the  effect  of  this  article  is  to  prevent  a 
landlord  from  ever  asserting  a  claim  for  more  than  one  year's  rent  to 
become  due  in  the  future;  that  is,  no  matter  how  many  years  may  be 
covered  by  the  rental  contract,  the  lien  can  only  be  enforced  for  a 
period  up  to  the  end  of  the  current  contract  year.  It  does  not  prevent 
the  making  of  a  lease  for  more  than  one  year,  but  it  divides  such  a  con- 
tract, as  far  as  the  lien  is  concerned,  into  a  series  of  yearly  contracts, 
and  when  the  tenant  has  occupied  the  premises  for  any  part  of  any  of 
said  series  of  years,  the  landlord  has  a  lien  for  the  balance  of  such  year. 

So  in  this  case,  if  Rudd  himself  had  continued  to  occupy  the  premises 
imtil  after  May  1,  1902,  we  think  there  could  be  no  question  that  the 
landlord  would  have  had  a  lien  for  the  contract  year  beginning  May 
1,  1902.     Marsalis  v.  Pitman,  68  Texas,  624. 

Instead  of  occupying  it  himself,  he  turned  the  property  over  to  the 
trustee,  Hirsch,  who  assumed  the  lease  contract,  and  then  the  property 
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was   levied   upon   under   appellant's   attachment.    It   continued,  how- 
ever, to  occupy  the  building  until  another  contract  year  had  begun. 

Under  a  similar  state  of  facts  in  the  case  of  Mever,  Weis  &  Co.  v. 
Oliver  &  Griggs,  it  was  held  that  the  occupancy  by  the  tenant  was  not 
terminated  by  the  levy  of  the  attachment,  but  that  the  occupancy  of  the 
officer  was  the  occupancy  of  the  tenant.     Gl  Texas,  584. 

We  regard  these  views  as  conclusive  upon  the  questions  raised  in  this 
appeal. 

There  being  no  error  in  the  judgment,  it  is  therefore  affirmed. 

Affirmed. 
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J.  C.  Carothers  v.  W.  P.  Holloman. 

Decided  June  25,  1903. 

1.— Appeal  to  Cottnty  Court — Final  Judgment — Cross  Action. 

Where  plaintifi'  sued  by  distrtss  warrant  in  the  justice  court  and  defendant 
reconvened  for  damages,  and  tha  justice  sustained  a  demurrer  to  plaintiff's  evi- 
dence and  thereupon  rendered  a  judgment  for  defendant  for  all  costs  of  suit, 
but  did  not  dispose  of  such  cross-action,  there  was  not  such  a  final  judgment 
as  would  support  an  appeal  to  the  county  court. 

2.— Same — Jttriadiction — ^Fundamental  Error. 

Ihe  county  court's  want  of  jurisdiction  will  be  taken  notice  of  by  the  appel- 
late court,  although  no  objection  on  that  ground  was  made  below. 

Error  from  the  County  Court  of  Callioun.  Tried  below  before  Hon. 
M.  S.  Mahon.  . 

Vdbney  &  Lockeit.  for  plaintiff  in  error. 

No  brief  for  defendant  in  error. 

GAERETT,  Chief  Justice. — Holloman  brought  suit  in  a  justice 
court  against  Carothers  on  a  claim  for  $115,  rent,  and  took  out  a  dis- 
tress warrant  which  was  levied  on  cotton  and  com  grown  on  the  rented 
premises.  The  defendant  replevied  the  property,  and  filed  a  cross- 
action  for  damages  for  $150  for  a  breach  of  the  contract.  The  result  of 
the  trial  in  the  Justice  Court  is  shown  by  the  following  entry  upon  the 
docket  of  the  justice  of  the  peace: 

"On  this  the  17th  day  of  November,  1902,  came  on  to  be  heard  this 
cause,  when  both  plaintiff  and  defendant  appeared  in  person  and  by 
attorneys  and  announced  ready  for  tri'^il,  a  jury  having  been  waived  in 
said  cause,  when  defendant  entered  a  demurrer  to  said  evidence,  which 
said  demurrer  was  sustained  by  the  court  and  judgment  entered  in  favor 
of  defendant  for  all  costs  in  this  behalf  expended,  for  which  execution 
may  issue.'' 

The  plaintiff  appealed  to  the  County  Court,  and  a  trial  there  re- 
sulted in  favor  of  the  plaintiff  against  the  defendant  for  the  sum  of 
$84.68,  from  which  the  defendant  has  come  to  this  court  by  writ  of 
error,  and  asks  that  the  judgment  of  the  court  be  reversed  and  the 
cause  dismissed  because  there  was  no  final  judgment  in  the  Justice 
Court  from  which  an  appeal  could  be  had  to  the  County  Court.  If 
there  was  no  final  judgment  in  the  Justice  Court  the  appeal  to  the 
County  Court  was  a  nullity,  and  the  County  Court  did  not  acquire 
jurisdiction  of  the  cause,  and  this  court  will  take  notice  of  the  want  of 
jurisdiction  without  the  neccFsity  of  objection  in  the  County  Court. 
Hancock  v.  Metz,  7  Texas,  177;  13  Am.  and  Eng.  Enc.  of  Law,  26. 
The  judgment  of  the  Justice  Court  sustained  the  demurrer  to  the  evi- 
dence and  adjudged  the  costs  in  favor  of  the  defendant.  This  would 
probably  have  been  a  good  final  judgment  disposing  of  the  plaintiff's 
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Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  M.  Kennon. 

Adlcins  &  Green,  for  appellants. 

Brown,  Lane  &  Garwood,  for  appellees. 

GILL,  Associate  Justice. — This  is  a  boundary  €uit  brought  in  the 
form  of  an  action  of  trespass  to  tr}"^  title  to  recover  of  appellees  the 
Matthews  survey,  patented  to  appellants  on  May  2,  1901.  The  Mat- 
thews location  is  on  a  supposed  vacancy  bitwesn  the  Cartwright  and 
later  surveys  to  the  north  of  it,  and  the  Matthews  field  notes  call  for 
the  north  line  of  tl.e  Cartwri^-ht  as  its  southern  boundarv.  The  true 
location  of  the  north  line  of  the  Cartv/right  league  was  the  matter  in 
dispute,  and  upon  conflicting  evidence  tlic  verdict  and  judgment  were 
for  appellees.    The  cau?e  is  here  uj  on  aj  peel. 

The  field  notes  of  the  Cirtwricht  c.ill  to  be^in  at  the  southwest 
corner  of  the  Rabb  survey  No.  9,  on  the  nortli  fork  of  the  Colorado 
Biver.  "Thence  north  20  deg.  east  13,400  varas  to  the  northeast  corner 
on  stake  in  prairie.  Thence  north  70  west  2000  varas  to  the  north- 
west corner  oh  strike  in  prairie.  Thence  south  20  west  12,500  varas  to 
the  southwest  corner  on  a  cottonv/ood,  marked  No.  10,  two  fe?t  in 
diameter,  from  which  a  mulberry  bears  soutii  20  west  10  varas,  12  inches 
in  diameter.  A  cottonv.ocd  berrs  north  20  east  15  varas,  4  feet  iir 
diameter.  Thence  down  the  Colorado  River  with  the  meanders  thereof, 
including  in  these  lines  one  sitio  of  land.  Variation  of  needle  10.37' 
east.     Sq.me  being  of  date  Aufiist  10,  1824." 

The  Robb,  or  ''sun^ey  No.  9,"  had  been  previously  surveyed  by  the 
same  surveyor  constructing  it  on  le^^gue  No.  8,  furthef  dov/n  the  river. 
The  Rabb  field  no^^s  call  for  course  and  distance  from  two  comers  on 
the  rivr,  the  northern  comers  being  open  prairie  corners.  Its  west 
line,  which  should  coincide  for  its  entire  length  with  the  e^st  line  of 
the  Cartwrifht  (the  htter  being  2200  varas  longer),  calls  for  a  length 
of  11,200  vj»rj>s  to  a  comer  on  the  Colorado  River,  "A  cottonwood 
mkd  9  and  10,  18  inches  in  diameter.  A  cottonwood  north  87  deg. 
west  3  varas,  9  inches  in  diameter.  A  hackberry  bears  south  78  deg. 
east  3  vnras,  7  inches  in  diame^^er.'*  We  thus  have  the  last  or  south- 
west comer  of  the  Rpbb  accurately  drscribed  bv  the  survevor  f»s  marked 
and  evidenced  by  l^rce  trees  the  location  of  >vhich  with  reference  to 
each  other  is  minutely  given.  In  the  Cartwright  field  notes  it  becomes 
the  southeast  corner  of  that  survev.  The  southwest  comer  of  the  Cart- 
wright  is  designated  with  equal  minuteness  of  description.  As  the 
river  now  runs,  the  northeast  corner  of  the  Cartwri'^ht,  as  contended 
for  by  appellees,  is  over  657  varas  too  far  from  the  river.  The  north- 
west comer  as  thus  located  makes  its  west  line  over  480  v^^r^s  too  loner. 

The  testimorv  is  undisnifed  \hs^i  Fi^^ce  1852  the  course  of  the  river 
along  the  southern  boundary  of  the  Cartwright  league. has  undergone 
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varied  and  marked  changes,  but  as  to  the  nature  and  extent  of  these 
changes  the  evidence,  which  is  circumstantial,  presents  a  conflict.  As 
to  the  character  and  extent  of  these  changes  prior  to  1852  no  witness 
testifies,  though  the  circumstances  show  beyond  question  that  material 
changes  had  occurred  between  the  years  1824  and  1852.  To  illustrate 
the  extraordinary  extent  of  these  changes  we  call  attention  to  testimony 
adduced  by  appellant  to  the  effect  that  the  southwest  comer  of  the 
Cartwright  should  be  located  at  a  certain  point  on  the  river  as  it  now 
runs,  to  reach  which  point  the  west*  line  would  cross  the  river  twice. 
This  is  due  to  the  fact  that  a  bend  in  the  river  (according  to  appel- 
lants' contention)  has  cut  through  the  west  line  of  the  survey  in  con- 
troversy. 

What  is  claimed  as  the  northwest  comer  of  the  Rabb  was  marked 
many  years  ago  by  a  brick  monument  which  was  standing  at  the  date  of 
the  trial,  but  there  is  no  testimony  that  it  was  placed  at  the  correct 
distance  from  the  river  corner  called  for  in  the  field  notes,  and  it  is 
not  claimed  that  the  monument  was  erected  by  or  under  the  direction 
of  the  original  surveyor.  As  it  stands  now  it  is  further  from  the  river 
than  the  call  justifies.  Neither  the  comer  nor  bearing  trees  designated 
by  the  original  surveyor  to  mark  the  river  corners  were  found,  nor  is 
the  place  where  they  stood  testified  to  by  any  witness.  No  witness  testi- 
fied who  had  ever  seen  them. 

The  theory  of  appellees  is  that  parol  evidence  is  admissible  to  show 
that  the  original  surveyor  actually  established  the  northeast  and  north- 
west comers  of  the  Cartwright  as  appellees  now  contend,  and  this  not- 
withstanding it  might  have  the  eflfect  to  extend  the  calls  for  distance. 

The  appellant  advances  the  theory  that  as  the  field  notes  are  with- 
out ambiguity  when  applied  to  the  ground,  the  appellees  must  establish 
the  location  of  the  original  river  comers  from  which  the  course  and 
measured  distance  called  for  in  the  field  notes  will  serve  to  locate  the 
northeast  and  northwest  comers  rnd  incidentally  the  north  line  of  the 
league,  and  that  extraneous  evidence  is  inadmissible  to  vary  the  calls 
in  the  grant. 

Inasmuch  as  the  judgment  must  be  reversed  and  the  cause  remanded 
for  reasons  which  will  hereinafter  appear,  we  shall  notice  only  those 
of  the  forty-six  assignments  of  error  which  present  points  likely  to 
recur  or  errors  likely  to  be  repeated  upon  another  trial. 

Under  assiTOments  sixteenth  to  twenty-first,  inclusive,  appellants 
complain  of  the  admission  of  field  notes  of  surveys  adjoining  the  Cart- 
wright and  made  subsequent  thereto  by  different  surveyors,  in  which 
the  northwest  and  northeast  comers  thereof  are  called  for  and  identi- 
fied upon  the  ground  by  artificial  objects  called  for  in  the  subsequent 
field  notes,  though  not  in  the  field  notes  of  the  Cartwright. 

The  first  proposition  under  these  assimments  presents  broadly  appel- 
lants' theory  of  the  case  as  above  stated,  and  opposes  the  introduction 
of  pny  extraneous  evidence  which  tends  to  locate  the  northeast  and 
northwest  comers  otherwise  than  by  course  and  distance  from  the  river 
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corners.  This  proposition  presupposes  a  known  beginning  comer,  and, 
with  this  qualification,  is  so  well  established  in  this  State  as  well  as 
elsewhere  that  citation  'of  authorit}-'  in  its  support  would  seem  super- 
fluous. A  few  of  the  many  authorities  are  cited  in  Jemison  v.  New 
York  and  Texas  Land  Co.,  Ltd.,  recently  decided  by  this  court.  Where 
a  grant  describes  land  by  course  and  distance  only,  or  by  that  and  calls 
for  objects  not  distinguishable  from  other  objects  of  like  kind,  course 
and  distance,  though  not  the  safest  guides,  are  the  only  guides  left  us, 
and  must  be  followed.  Chenoweth  v.  Haskell,  3  Peters,  96.  For  the 
purpose  of  locating  and  identifying  beginning  comers  extraneous  evi- 
dence is  always  and  necessarily  admissible.  The  inhibition  is  against 
the  admission  of  such  evidence  to  vary  or  extend  the  calls  for  course  and 
distance  from  the  known  comer.  In  the  grant  in  question  no  natural 
objects  are  called  for  except  at  the  first  and  last  comers  on  the  river. 
The  other  two  corners  are  on  stakes  in  the  open  prairie.  If  stakes  were 
in  fact  planted  by  the  original  surveyor  (which  is  not  shown  to  have 
been  done),  they  were  neither  marked  nor  described  so  as  to  be  dis- 
tinguished from  any  other  object  of  like  character.  No  surrounding 
surveys  are  mentioned  except  the  Rabb,  and  only  its  southwest  comer 
is  called  for. 

The  evidence  was  inadmissible  to  vary  or  extend  the  calls  in  the 
grant,  but  whether,  under  the  facts  in  this  case,  it  was  admissible  upjn 
other  grounds  is  another  queston.  As  has  already  been  stated,  the 
changing  river  and  the  lapse  of  time  have  obliterated  the  large  trees 
which  marked  the  river  corners  when  the  survey  was  made  in  1824. 
Those  comers  have  become  mere  unmarked  points  upon  the  face  of 
the  earth,  to  be  found  and  identified  from  such  known  circumstances  as 
can  be  adduced;  no  living  witness  undertaking  to  say  with  certainty 
where  the  ancient  marks  stood.  It  follows  that  if  no  direct  evidence 
can  be  found  bearing  upon  the  true  location  of  those  comers,  the  points 
where  the  original  surveyor  actually  went  in  placing  the  northeast  and 
northwest  corners,  if  they  can  be  shown,  may  be  looked  to  in  determin- 
ing the  first  inquiry.  Not  as  conclusive  upon  the  question,  but  to  be 
considered  in  connection  with  all  the  other  facts  and  circumstances 
properly  bearing  upon  the  question.  Thus,  if  the  two  river  comers 
could  not  be  accurately  identified  upon  the  ground  on  account  of  the 
unknown  changes  in  the  river  bed  in  the  last  eighty  years,  but  it  could 
be  safely  determined  that  the  changes  in  the  river  at  the  point  of  con- 
tact with  the  league  lines  had  not  exceeded  certain  known  limits,  then 
the  maximum  distance  of  the  northern  comers  from  the  known  limits 
of  the  changes  could  not  be  extended  by  proof  that  such  comers  were 
reputed  to  be  or  had  actually  been  placed  further  north  than  the  dis- 
tance called  for  in  the  grant.  Upon  this  principle  common  repute  as 
to  the  location  of  any  line  and  corner  of  the  survey  is  admissible  in 
aid  of  the  search  for  the  original  comers.  If  upon  all  the  evidence 
the  jury  determined  that  the  beginning  corners  are  further  from  the 
northern  corners  (as  established  by  common  repute)  than  the  calls  in 
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the  grant  would  authorize,  then  the  reputed  northern  comers  must 
yield  to  the  stipulated  distance  from  the  beginning  points  as  found, 
and  the  jury  should  be  so  instructed.  The  reputed  location  of  the 
northern  corners  is  admissible  under  the  facts  of  this  case,  but  if  it  shall 
develop  that  the  beginning  comers  are  located  from  the  other  evidence 
within  a  radius  necessarily  inconsistent  with  the  reputed  northern  cor- 
ners, the  latter  cease  to  be  useful  for  any  purpose.  This  disposes  in  a 
general  way  of  all  the  assignments  addressed  to  appellants'  theory  of 
the  case,  and  answers  appellees'  contention  upon  the  points. 

But  under  the  assignments  mentioned  questions  of  detail  are  pre- 
sented which  must  be  disposed  of  in  view  of  another  trial.  The  six- 
teenth assignment  embodies  a  complaint  against  the  admission  in  evi- 
dence of  certified  copies  of  the  field  notes  of  G.  H.  &  H.  Ry.  survey 
No.  1,  made  in  1873,  as  follows:  "Beginning  at  X.  E.  corner  of  a 
league  of  land  located  in  the  name  of  Thomas  Cartwright,  a  stake  and 
mound  from  which  Col.  Matthews'  house  bears  72^/^  west  and  John 
Montgomery's  dwelling  bears  south  59M>.''  It  is  also  a  comer  of  the 
Wharton  and  Colorado  County  line.  ^'Thence  with  the  county  line 
X.  45  E.  1901  varas,  stake.  Thenco  X.  45  W.  1901  varas,  a  stake. 
Thence  S.  45  E.  1901  varas  to  place  of  beginning." 

The  Foventeenth  assignment  complains  of  the  admission  of  the  field 
notes  of  the  Blundell  and  Jacksoij  surveys,  made  in  1888,  which  call 
for  a  stake  the  N.  W.  corner  of  the  Cartwright,  and  the  north  line  of 
the  Cartwright,  and  which,  by  reason  of  the  houses  and  dwellings  called 
for,  marks  it  on  the  ground  according  to  appellees'  contention. 

The  field  notes  of  the  Shepard  survey,  made  in  1879  for  the  East 
Line  &  Red  River  Railroad;  the  Morris  &  Cummings  survey,  made  in 
1875;  a  Land  Office  map,  of  date  1881,  showing  the  locations  of  the 
Cartwright  and  adjoining  surveys  in  accord  with  appellees'  contention, 
and  the  legislative  act  of  1846,  fixing  the  lines  between  Colorado  and 
Wharton  counties  as  the  east  line  of  the  Cartwright,  were  also  admitted 
over  objections,  and  by  assignments  18  to  21,  inclusive,  are  presented. 
The  further  objection  urged  against  the  admission  of  these  matters  is, 
that  copies  of  field  notes  of  adjoining  surveys  made  subsequent  to  the 
one  in  controversy  are  not  admissible  on  the  issue  of  general  reputation, 
nor  for  any  purpose.  In  order  for  general  reputation  as  to  the  loca- 
tion of  an  ancient  Boundary  to  be  admissible,  the  boundary  must  appear 
to  have  been  of  such  interest  in  the  neighborhood  as  to  have  proyoked 
discussion  and  attracted  general  attention.  The  fact  that  the  northeast 
corner  of  the  Cartwright  was  made  the  basis  of  adjoining  surveys  made 
many  years  ago,  and  that  the  Cartwright  east  line  and  northeast  corner 
was  by  act  of  the  Legislature  in  1846  made  a  part  of  the  boundary  of 
two  subdivisions  of  the  State,  was,  it  seems  to  us,  admissible  upon  the 
issue  of  local  public  interest  in  the  location  of  the  comer  to  form  a 
basis  for  the  admission  of  the  evidence  of  general  reputation  which 
was  also  adduced.  Stroud  v.  Springfield,  28  Texas,  669 ;  Clark  v.  Hills, 
67  Texas,  141. 
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Appellants  cite  authority  in  support  of  the  proposition  that  field 
notes  of  adjoining  surveys  not  called  for  are  not  admissibb  to  create 
an  ambiguity  in  the  grant  in  issue.  The  proposition  is  sound,  nor  do 
we  hold  them  admissible  for  such  a  purpose. 

Assignments  2  to  15,  inclusive,  complain  of  the  testimony  of  J.  A. 
McNeal,  who  testified  by  deposition.  One  of  the  statements  objected 
to  was  to  the  effect  that  in  1852  there  was  pointed  out  to  him  an  old 
stake  at  each  of  the  northern  corners  as  now  claimed  by  appellee.  That 
at  that  time  and  ever  since  those  points  hive  be?n  generally  reputed 
in  the  neighborhood  to  be  the  nortl.east  and  northwest  corners  of  the 
Cartwright  survey.  Ihe  admission  of  this  statement  was  opposed  on 
the  ground  that  he  was  not  present  when  the  stake  was  driven,  pnd  that 
its  location  could  not  bo  shown  by  hearsay.  The  witness  does  not  under- 
take to  show  its  location  by  1  earsay  in  the  sense  objected  to,  but  men- 
tions the  fact  that  his  attention  was  ciUed  to  it  yeirs  ago  for  the  pur- 
pose of  identifying  the  time  which  his  knowledge  of  repute  covrs  and 
the  point  pbout  which  he  testifcF.  The  fact  that  the  corner  W9s  located 
years  before  the  witness'  birth  shows  that  ho  did  not  unc'ertpke  to  say 
who  pl?ced  the  stike.  The  witness  does  not  chim  to  remember  who 
fi^'st  called  his  attention  to  it,  and  testifies  to  nothing  but  general  repute. 
Upon  this  point  his  testimony  was  admissible,  and  none  of  the  objec- 
tions ur.ced  rre  meritorious. 

The  reputation  testified  about  was  formed,  if  at  all,  long  prior  to 
the  suit,  according  to  the  testimony  of  appellees'  witnesses.  It  was 
generel,  concurrent  and  certoin  vs  to  the  subject  matter.  This  being 
true,  the  fact  that  appellants  adduced  opposing  proof  upon  the  point 
does  not  render  the  evidence  inidmissiblo.  On  the  admissibility  of 
the  evidence  adduced  as  to  general  reputation  we  cite  Linney  v.  Wood, 
66  Texas,  22;  Alexander  v!^  Gilliam,  39  Texas,  228;  Freeman  v.  Ma- 
honey,  57  Texas,  G21. 

The  twenty-second  and  twen^^y-third  assignments  present  for  revision 
the  action  of  the  court  in  he-^ring  the  evidence  of  John  Thatcher  to  the 
effect  that  in  1852  he,  his  father  and  uncle,  a  surveyor  and  two  negroes, 
went  to  survey  a  subdivision  of  the  C^rtwright  league,  and  that  his 
undo  pointed  out  to  the  surveyor  a  fallen  cottnnv/ood  on  the  bank  of  the 
river  as  the  southeast  corner  of  the  Cartwrio^ht.  The  witness  was  fur- 
ther permitted  to  state  th«t  the  surveyor  claimed  to  find  marks  upon 
the  tree  and  expressed  himself  as  s'^tisfi^d,  and  that  he  found  bearing 
trees.  The  survevor's  n^me  v/^s  Herscbbvrrer,  and  he  W5S  not  shown 
to  have  been  with  the  orif^in«jl  surveyor  when  he  surveyed  the  leigue, 
or  to  have  known  the  corner  otl  erwise.  All  tl  e  parties  claimed  to  have 
been  present  arc  dead  except  the  ^"itness.  His  father  w«s  then  owner 
of  the  land  at  the  time.  The  witnrx  w^s  detailing  a  survey  which  h<* 
claimed  resulted  in  the  dis'^overy  of  the  stake  now  claim-^d  to  be  the 
northeast  comer  of  tVe  Cartvrifht,  and  he  testified  that,  startinc:  from 
the  Cottonwood  pointed  out  by  his  uncle  and  pur«uii^g  a  given  cour^p  i 

distance  which  he  did  not  know,  they  found  the  stake  above  n^m*^. 
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The  tree  he  described  could  not  possibly  have  been  one  of  the  beginning 
comers,  not.  only  because  the  bearing  trees,,  instead  6f  being  three  varas, 
were  thirty  varas  away,  but  from  that  point  as  now  identified  by  him 
the  stake  in  question  is  several  hundred  varas  too  far  away.  But  it 
was  admissible  as  tending  to  establish  the  point  at  which  the  league  line 
touched  the  river  at  that  time.  It  was  proper  also  to  hear  the  witness 
detail  the  circumstances  under  which  his  attention  was  first,  attracted 
to  the  stake,  but  the  declarations  of  his  uncle,  if  taken  to  m^^an  that 
the  Cottonwood  at  that  time  was  the  river  corner,  was  not  admissible. 
It  was  not  shown  either  that  he  was  the  owner  of  the  land  at  the  time 
or  that  he  was  in  a  position  to  know  the  corner  which  he  undertook  to 
point  out.  It  seems  there  has  never  been  any  dispute  as  to  the  west 
line  of  the  Babb,  which  is  the  east  line  of  the  Cartwright.  The  issue 
is  only  as  to  the  length  of  the  line  and  the  changes  in  the  river  at  the 
point  of  contact.  The  location  of  the  river  and  the  condition  of  its 
banks  where  it  touched  the  Rabb  line  at  that  time  were  material  in- 
quiries, and  the  witness  was  properly  permitted  to  testify  as  to  the 
circumstances  under  which  he  was  called  to  notice  it,  and  the  condi- 
tions he  found  at  the  time.  The  weight  of  his  testimony  was  for  the 
jury.  The  same  witness,  after  stating  that  his  father,  in  the  survey 
made  by  Herschburger,  treated  the  stake  as  the  northeast  comer  of  his 
land,  testified  that  he  ever  after  claiired  to  that  point.  The  fact  that  in 
demarking  his  boundaries  he  claimed  that  point  as  one  of  his  comers 
is  admissible,  he  being  the  owner  of  the  land  at  the  time  and  dead  at 
the  date  of  the  trill.  Russell  v.  Hunnicutt,  70  Texas,  659.  That  he 
ever  after  claimed  the  same  comer  is  admissible  upon  the  same  principle 
(the  first  being  proven),  especially  in  a  case  where  general  reputation 
is  admissible. 

Appellants,  by  the  twenty-seventh  and  twenty-eighth  assignments, 
assail  the  action  of  the  trial  court  in  admitting  the  testimony  of  ap- 
pellees' witness  Lackey  to  the  effect  that  he  made  a  survey  after  the 
suit  was  brought,  based  on  corners  pointed  out  by  appellee  Thatcher  as 
claimed  by  him  in  the  suit ;  and  in  permitting  him  to  give  the  distances 
thus  found,  and  especially  in  permitting  him  to  say  that  at  least  fifty 
surveys  based  on  the  northeast  comer  of  the  Cartwright  as  claimed  by 
appellee  would  be  affected  by  the  change  proposed  by  appellants. 

We  think  it  wis  pro-^er  to  permit  the  witness  to  detail  the  condi- 
tions and  distances  disclosed  by  his  survey  according  to  appellees' 
theory  of  the  cise,  measuring  from  points  claimed  by  appellees  in  this 
case  as  comers  controlling  this  litigation.  It  was  pertinent  to  the 
inquiry,  but  it  was  error  to  allow  the  witness  to  state  the  effect  appel- 
lants* success  would  have  on  the  other  surveys  in  the  community.  Such 
a  declaration  was  calculated  to  prejudice  the  jury  against  appellants. 

In  the  brief  of  appellants  are  several  objections  to  the  admission  in 
evidence  of  the  declarations  of  appellee  Thatcher  to  surveyors  while 
making  experimental  surveys  to  ascertain  the  facts,  the  ground  of  the 
objections  being  that  his  declarations  are  not  admissible  as  evidence  to 
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establish  the  true  location  of  the  corners.  Of  course  they  are  not,  and 
do  not  appear  to  have  been  offered  for  that  purpose.  The  nature  of  his 
claim  was  a  fact  in  the  case  already  before  the  jury  in  his  own  testi- 
mony, and  was  properly  stated  to  the  jury  in  the  diarge  of  the  court. 
The  fact  that  he  urged  such  claims  was  undisputed.  The  surveyors  in 
making  the  experimental  surveys  could  not  intelligently  detail  the 
results  to  the  jury  without  indicating  beginning  points,  and  they  in  so 
testifying  stated  by  way  of  introduction  or  inducement  that  Thatcher 
pointed  them  out  and  identified  them  as  tfie  corners  claimed  by  him. 
This  was  manifestly  proper,  and  we  shall  not  notice  these  objections 
in  detail. 

The  thirtieth  assignment  of  error  presents  a  matter  which,  though 
perhaps  harmless  in  view  of  other  testimony  admitted,  is  error  never- 
theless, and  in  view  of  another  trial  we  so*  pronoiince  it.  The  witness 
Lackey,  county  surveyor,  was  permitted  to  state  that  the  records  of  his 
office  had  recognized  the  northeast  comer  of  the  Cartwright  as  claimed 
by  appellees  as  the  comer  of  Wharton  County  since  1873.  This  evi- 
dence was  objected  to  because  it  was  secondary.  We  think  the  objection 
should  be  sustained.  If  offered  in  proper  form,  it  wa3  admissible  for 
reasons  given  in  a  former  part  of  this  opinion  on  the  question  of  gen- 
eral repute. 

The  evidence  of  the  witness  Tolliver,  complained  of  in  the  thirty- 
third  assignment,  was  irrelevant  and  should  have  been  excluded. 

The  map  or  sketch  made  by  Lackey  and  complained  of  in  the  thirty- 
fourth  assignment,  was  probably  inadmissible  because  compiled  by  him 
partly  from  his  own  work  and  partly  from  other  maps  not  shown  either 
to  be  official  or  correct.  Railway  v.  Thompson,  65  Texas,  193.  But 
the  bill  of  exceptions  is  not  full  enough  to  enable  us  to  pass  conclusively 
upon  its  admissibility. 

The  court  permitted  the  witness  D.  W.  Jackson  to  testify  over  ob- 
jection that  several  surveys  on  the  Colorado  River  made  in  the  "308** 
contained  excessive  acreage,  some  of  them  overrunning  as  much  as  1000 
acres.  This  was  clearly  inadmissible.  Such  evidence  could  have  no 
proper  bearing  where  the  grant,  as  in  this  case,  must  be  constructed  on 
its  calls  for  course  and  distance. 

The  court  also  committed  error  in  permitting  counsel  for  appellee  in 
his  argument  to  the  jury  to  quote  the  facts  in  the  case  of  Freeman  v. 
Mahoney,  57  Texas,  621,  to  comment  thereon  and  to  quote  from  the  * 
opinion  of  Judge  Stayton  the  part  with  reference  to  the  "ripping  up  of 
old  land  titles."  The  language  was  not  for  the  jury^s  ears.  The  trial 
court  is  forbidden  to  comment  to  the  jury  on  the  facts  of  the  case  upon 
trial.  For  a  much  stronger  reason  the  comments  of  the  higher  courts 
on  a  similar  state  of  facts  should  be  kept  from  them.  Belo  v.  Fuller, 
84  Texas,  450.. 

The  thirty-seventh  assignment  assails  the  part  of  the  courfs  charge 
to  the  effect  that  the  location  of  the  stake  in  the  prairie  as  the  north- 
east corner  of  the  Cartwright  is  the  controlling  inquiry,  and  if  the  jury 
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found  where  the  original  surveyor  placed  it,  this  would  terminate  the 
controversy,  according  as  they  found  it  was  placed  at  the  point  claimed 
by  plaintiffs  or  defendants. 

We  regard  this  as  the  most  material  error  committed  by  the  trial 
court.  As  already  stated,  the  call  for  the  stake  can  not  be  allowed  to 
control  the  call  for  distance  from  the  beginning  corner.  Ordinarily 
the  footsteps  of  the  surveyor  must  be  followed,  but  he  himself  is  not 
allowed  to  contradict  the  language  of  the  grant.  The  charge  complained 
of  shows  that  the  trial  court  adopted  without  modification  the  theory 
of  the  appellee,  which,  as  we  have  already  shown,  is  not  sound. 

We  suggest  another  vice  in  the  charge  complained  of.  Under  the 
evidence  in  this  record  it  is  not  necessarily  true  that  the  contention 
of  either'  the  one  litigant  or  the  other  is  accurate.  The  jury  might 
conclude  there  was  some  vacant  land  north  of  the  Cartwright,  but  much 
less  in  quantity  than  claimed  by  appellant.  The  charge  precludes  the 
possibility  of  such  a  verdict. 

A  material  error  is  presented  by  the  fortieth  assignment.  The  court 
at  the  request  of  defendant  gave  the  following  special  charge:  "In 
establishing  the  boundaries  of  the  Thomas  Cartwright  survey  you  will 
consider  all  the  circumstances  in  evidence.  If  you  believe  from  the 
evidence  that  the  Thomas  Cartwright  was  located  and  surveyed  subse- 
quent to  the  Thomas  Rabb  league,  and  that  the  northwest  corner  of  the 
Babb  was  actually  established  upon  the  ground,  and  that  as  so  estab- 
lished it  is  now  an  established  and  recognized  comer,  and  if  you  believe 
by  the  field  notes  of  the  Cartwright  and  the  Rabb  *  *  *  that  the 
said  northwest  comer  is  located  2200  varas  from  the  northeast  corner 
of  the  Cartwright,  then  the  jury  are  authorized,  if  in  their  opinion 
under  the  evidence  and  *  *  *  instructions  *  *  *  they  con- 
sider it  material  and  proper  to  do  so,  to  construct  the  Cartwright  sur- 
vey by  beginning  at  the  northwest  comer  of  the  Rabb,  and  if  by  so  con- 
structing said  Cartwright  according  to  its  calls  you  find  that  the  north- 
east comer  of  the  Cartwright  was  actually  located  at  the  point  desig- 
nated as  the  corner  of  the  Blundell,  G.  H.  &  H.  survey  No.  1,  the  E. 
L.  &  R.  R.  and  Morris  &  Cummings  surveys,  you  will  find  for  defend- 
ants.'^  It  is  manifest  at  a  glance  that  this  charge  is  inconsistent  with 
the  theory  laid  down  in  a  former  part  of  this  opinion  as  controlling 
this  case.  But  there  arc  other  vices  in  it  equally  serious.  For  instance, 
there  is  no  evidence  that  the  brick  monument  erected  to  mark  the  north- 
west comer  of  the  Rabb  was  placed  the  distance  from  the  river  called 
for  in  the  field  notes.  It  may  have  been  too  far ;  it  may  not  have  been 
far  enough.  If  it  was  properly  placed  and  ought  to  control,  then  ap- 
pellees' contention  as  to  the  location  of  the  northeast  corner  of  the 
Cartwright  is  erroneous,  for  a  simple  calculation  shows  it  ought  to  be 
only  2200  varas  north  of  the  brick  monument,  whereas  the  corner  of 
the  Cartwright  as  called  for  by  the  G.  H.  &  H.  survey  and  marked  by 
a  railroad  iron,  and  for  the  correctness  of  which  appellee  contends,  is 
.  2500  varas  north  of  the  brick  monument.     The  truth  is,  as  the  Rabb 
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northwest  comer  is  not  called  for  in  the  Cartwright  grant,  it  should 
be  given  no  absolute  weight.  It  may  be  considered  by  the  jury  as  any 
other  circumstance  in  the  case. 

The  special  charge  complained  of  in  the  forty-first  assignment  is 
erroneous  for  the  same  reasons  which  led  us  to  sustain  the  thirty-seventh 
assignment. 

We  do  not  deem  it  necessary  to  discuss  the  remaining  assignments. 
It  may  be  stated  generally  that  they  present  no  error  not  disposed  of 
in  a  general  way  in  this  opinion,  or  else  involve  questions  not  likely 
to  arise  upon  another  trial. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Texas  &  New  Orleans  Eailway  Company  v.  W.  B.  Pullen. 

Decided  June  26,  1903. 

L— Jury  Trial— Right  to— Special  Vtnire. 

Where  the  court,  after  tlie  regular  venire  of  jurors  drawn  for  that  week  by 
the  jury  commissioners  had  been  duly  impaneled,  discharged  tt  em  for  the  term 
without  the  knowledge  or  consent  of  a  party  whose  case  was  set  for  that  week, 
it  was  error  for  the  court  to  compel  such  party,  over  obj  action  duly  made,  to 
take  a  jury  from  a  special  "venire  selected  by  the  sheriff,  or  else  waive  the  right 
to  a  tnai  by  jury. 

8d — Same — Challenge  to  Array — Statute  Construed. 

Article  3150,  Revised  Statutes,  providing  that  a  challenge  to  the  array  of 
jurors  may  be  made  only  on  the  ground  that  the  officer  summoning  them  acted 
corruptly,  applies  only  to  venires  summoned  by  the  sheriff  under  a  valid  order 
of  court,  and  does  not  restrict  the  right  of  the  litigant  to  question  the  power 
of  the  court  to  order  a  venire  sumnxoned. 

Appeal  from  the  District  Court  of  Cherokee.     Tried  below  before 
Hon.  Tom  C.  Cavis. 

Bdlcer,  Botis,  Baker  &  Lovett  and  Wilson,  Box  &  Watkins,  for  ap- 
pellant 

Campbell  &  McMeans  and  Ouinn,  Norman  &  Ouinn,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee to  recover  damages  for  injury  to  his  property  alleged  to  have 
been  caused  by  the  construction  and  operation  by  appellant  of  its  rail- 
road over  and  along  its  right  of  way  and  across  Bolton  Street  in  the 
town  of  Jacksonville,  in  Cherokee  County,  said  right  of  way  and  street 
being  adjacent  to  appellee's  property.  By  agreement  of  the  parties  and 
with  the  consent  of  the  judge  the  case  was  set  for  trial  in  the  court 
below  on  Thursday  of  the  second  week  of  the  term  of  court.  For  this 
week  of  the  term  a  venire  had  been  regularly  drawn  by  jury  commis- 
sioners, and  on  Monday  of  said  week  appeared  and  were  sworn  and  im- 
paneled as  the  regular  venire  for  said  week.  Appellant  had  at  the 
proper  time  demanded  a  jury  and  deposited  the  fee  therefor  as  required 
by  law.  On  Tuesday  of  said  week,  without  the  cons'^nt  or  knowledge  of 
appellant,  the  court  discharged  said  jury  for  the  term,  and  when  this 
case  was  called  for  trial  on  Thursday  required  the  appellant  to  take  a 
jury  from  a  venire  selected  by  the  sheriff  under  the  direction  of  the 
court,  or  else  waive  its  right  to  a  trial  by  jury.  The  appellant  objected 
to  this  action  of  the  court,  moved  to  quash  the  venire  summoned  by  the 
sheriff,  and,  said  motion  having  been  overrule^,  tendered  a  prooer  bill 
of  exceptions  to  said  proceedings,  which  wa«  allowed  and  signed  by  the 
trial  judge. 

One  of  the  objects  sought  to  be  attained  by  our  statutes  directing 
the  mflnner  in  which  juries  shall  be  selected  is  to  secure  jurors  who  are 
free  from  local  prejudice  and  influence,  and,  as  conducive  to  this  result. 
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the  statutes  provide  that  jurors  shall  be  selected  by  jury  commissionerB 
appointed  by  the  court  and  taken  from  different  portions  of  the  coiintj; 
and  that  the  commissioners  thus  appointed  shall  select  citizens  of  dif- 
ferent portions  of  the  county  to  serve  as  jurors.  From  the  very  nature 
of  things  this  result  can  not  be  so  easily  obtained  when  the  selection 
of  jurors  is  left  to  the  sheriff  or  other  officer  appointed  by  the  court. 
The  time  usually  allowed  such  oflBcer  to  select  and  summon  a  venire  is 
not  sufficient  to  enable  him  to  select  them  from  different  portions  of  the 
county.  In  addition  to  this  he  has  not  the  means  and  opportunity  of 
ascertaining  the  persons  best  qualified  to  serve  as  jurors  that  is  afforded 
jury  commissioners  appointed  under  the  provisions  of  the  jury  law. 

The  right  thus  conferred  upon  litigants  to  have  their  cases  tried 
by  juries  selected  in  the  manner  directed  by  law  is  a  substantial,  valuable 
right,  of  which  they  can  not  be  arbitrarily  deprived.  The  statute  does 
not  wholly  deprive  courts  of  the  power  to  cause  jurors  to  be  selected 
and  summoned  by  its  oflScers,  but,  recognizing  the  evils  whch  result 
from  the  selection  of  juries  in  this  way,  it  provides  for  their  selection 
by  jury  commissioners  and  only  authorizes  courts  to  have  juries  selected 
otherwise  than  by  commissioners  appointed  for  that  purpose  when  from 
any  cause  such  commissioners  have  not  been  appointed  at  the  time  pre- 
scribed by  law,  or  have  failed  to  select  jurors  as  required,  or  the  panels 
selected  have  been  set  aside,  or  the  list  of  jurors  so  selected  ha&  been 
lost  or  destroyed.  Rev.  Stats.,  art.  3022.  None  of  the  contingencies 
mentioned  in  this  statute  having  occurred,  we  think  the  court  below 
had  no  power  to  force  the  appellant  to  try  its  case  before  a  jury  not 
selected  in  the  manner  prescribed  by  the  statute. 

Appellee  contends  that  appellant's  motion  to  quash  the  venire  sum- 
moned by  the  sheriff  was  properly  overruled,  because  the  only  ground 
recognized  in  the  statute  for  a  challenge  to  the  array  of  jurors  is  that 
the  officer  summoning  same  acted  corruptly,  and  willfully  summoned 
jurors  known  to  be  prejudiced,  and  the  motion  to  quash  made  by  ap- 
pellant was  not  based  on  this  ground.  Rev.  Stats.,  art.  3150.  This 
article  of  the  statute  only  applies  to  venires  which  have  been  sum- 
moned by  the  sheriff  under  a  valid  order  of  the  court,  and  does  not 
restrict  the  right  of  the  litigant  to  question  the  power  of  the  court  to 
order  a  venire  to  be  summoned  bv  the  sheriff  and  to  substitute  such 
venire  for  one  regularly  drawn  by  jury  commissioners  and  which  had 
been  duly  sworn  and  impaneled.  Except  in  the  contingencies  mentioned 
in  article  3150,  or  when  the  parties  to  a  suit  have  knowingly  agreed  to 
set  their  case  for  trial  at  a  day  of  the  term  when  no  regular  venire 
drawn  by  jury  commissioners  is  present,  and  have  thus  waived  their 
right  to  a  trial  by  such  venire,  such  right  can  not  be  disregarded  by  the 
courts. 

In  his  qualification  of  the  bill  of  exceptions  the  trial  court  states  as 
his  reason  for  the  discharge  of  the  regular  venire  that  the  business  of 
the  court  did  not  require  the  attendance  of  said  venire  on  Tuesday  and 
Wednesday,  and  this  case  being  set  for  Thursday,  he  did  not  desire  to 
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keep  the  jury  in  attendance  during  the  two  days  in  which  their  services 
were  not  needed.  We  think  it  clear  that  upon  the  facts  shown  in  the 
bill  of  exceptions  the  action  of  the  court  in  forcing  appellant  to  a  trial 
by  a  jury  selected  by  the  sheriff  was  unauthorized,  and  requires  a  re- 
versal of  the  judgment. 

The  question  presented  in  the  second,  third  and  fourth  assignments 
of  error  hgs  been  determined  adversely  to  appellant^s  contention  in  the 
case  of  Railway  Co.  v.  Eddings,  30  Texas  Civ.  App.,  170,  70  S.  W.  Rep., 
98,  decided  by  this  court.  In  accordance  with  the  doctrine  announced 
in  that  case  none  of  these  assignments  can  be  sustained. 

The  remaining  assignments  will  not  be  considered  as  they  raise  only 
the  question  of  excessiveness  in  the  verdict,  and  in  view  of  another 
trial  of  the  case  it  is  not  proper  for  us  to  discuss  or  pass  on  the  evi- 
dence upon  this  issue. 

For  the  error  of  the  court  in  depriving  appellant  of  the  right  to  a 
trial  by  a  jury  selected  in  the  manner  prescribed  by  law,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  M.  Bays  et  al.  v.  Hebee  Stone  et  al. 

Decided  June  27,  1003. 

Deed  by  Heirfr— Prior  Conyeyance  of  Half  Interest — ^Land  Certificate. 

B.y  being  entitled  to  a  headright  league  and  labor  certificate,  agreed  to  con- 
vey to  6.  a  half,  interest  therein  for  obtaining  and  locating  it,  but  died  before 
making  such  transfer.  Two  of  his  three  heirs  afterwards  conveyed  to  G.  an 
equal  one-half  interest  in  the  certificate,  and  later  all  three  of  the  heirs  con- 
veyed the  remaining  half  to  T.,  the  conveyance  reciting  that  the  other  half 
had  been  conveyed  to  Q.  The  third  heir  survived  the  latter  conveyanoej  which 
he  had  executed  by  attorney  in  fact,  nearly  twenty  years,  and  never  made  any 
•claim  to  the  certificate  or  the  land.  Held  that  his  heirs  were  not  entitled  to 
recover  a  third  interest  in  one-half  the  land,  as  it  would  be  presumed  that  he 
received  his  just  proportion  of  the  proceeds  of  the  second  sale,  and  thereby 
.parted  with  all  his  interest  in  the  certificate.  As  the  contract  made  by  B.  was 
barred,  >it  was  not  sought  to  be  enforced  in  this  action  by  the  claimants  un- 
der G. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hen. 
Chas.  E.  Ashe. 

IF.  J.  Howard,  for  appellants. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellees. 

GILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
brought  by  J.  M.  and  J.  S.  Bays,  Sarah  Steadman,  joined  by  her  hus- 
band Jasper  Steadman,  Mary  Batson  and  Roy  Esterling  against  Heber 
Stone  and  his  codefendants  to  recover,  as  heirs  of  Peter  Bays,  an  undi- 
vided interest  of  one-sixth  in  the  Joseph  Bays  survey  in  Harris  County. 
The  defendants  answered  by  plea  of  not  guilty,  limitation  of  three,  four, 
five  and  ten  years,  asserted  title  to  the  land,  and  prayed  for  affirmative 
relief.  Plaintiffs  answered  the  prayer  for  affirmative  relief  by  plea  of 
not  guilty,  limitation  of  four  and  ten  years,  laches  and  stale  demand. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
defendants,  from  which  the  plaintiffs  have  appealed.  There  are  no 
conclusions  of  fact  and  law. 

Joseph  Bays,  the  agreed  common  source  of  title,  died  prior  to  1855. 
He  left  at  his  death  three  children.  His  wife's  death  preceded  his. 
The  names  of  these  children  were  Susan  Bays,  who  intermarried  with 
Peter  De  Moss,  H.  L.  Bays  and  Peter  Bays.  Peter  Bays  died  in  1875, 
and  the  plaintiffs  are  his  heirs  and  legal  representatives. 

On  April  19,  1851,  Joseph  Bays  entered  into  the  following  written 
agreement : 

"State  of  Texas,  County  of  Bell.  Know  all  men  by  these  presents, 
that  I;  Joseph  Bays,  agree  to  transfer  and  convey  to  J.  D.  Giddings 
one-half  of  my  headright  league  and  labor  of  land  in  case  he  should 
obtain  a  certificate  for  same,  or  one-half  the  amount  he  may  obtain  from 
the  Legislature  or  government  of  Texas  as  a  headright.^ 
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Giddings  procured  the  certificate  as  agreed,  but  Joseph  Bays  died 
without  making  him  the  promised  conveyance  of  a  half  interest. 

On  November  13,  1855,  H.  L.  Bays  and  his  sister,  Mrs.  De  Moss, 
joined  by  her  husband,  executed  the  following  instrument : 

"State  of  Texas,  County  of  De  Witt.  Know  all  men  by  these  presents, 
that  we,  Peter  De  Moss,  Susanna  De  Moss,  his  wife,  H.  L.  Bays,  heirs 
at  law  of  Joseph  Bays,  deceased,  for  and  in  consideration  of  $400  paid 
to  us,  and  in  consideration  of  a  contract  entered  into  between  Joseph 
Bays  in  his  lifetime  with  J.  D.  Giddings,  *  *  *  to  convey  to  said 
Giddings  one  equal  one-half  of  his  headlight  certificate  for  one  league 
and  labor  of  land,  have  granted,  bargained,  sold,  aliened,  conveyed  and 
confirmed  imto  him,  the  said  Giddings,  one  equal  half  of  the  headright 
of  Joseph  Bays  (same  heretofore  described).  To  have  and  to  hold  the 
said  equal  one-half  of  said  certificate,  and  the  land  upon  which  certifi- 
cate may  be  located,  unto  him,  the  said  J.  D.  Giddings.'^  *  ♦  ♦ 
(General  warranty  clause.) 

On  June  21,  1856,  H.  L.  Bays  and  his  sister,  Mrs.  De  Moss,  joined 
by  her  husband,  executed  the  following  instrument  in  vhich  Peter  Bays 
joined  on  July  26,  1856,  through  his  attorney  in  fact  Peter  De  Moss : 

"Know  all  men  by  these  presents,  that  we,  Peter  De  Moss,  and  Susan 
De  Moss  his  wife,  Henry  L.  Bays,  and  Peter  Bays,  heirs  at  law  of 
Joseph  Bays,  decased,  for  and  in  consideration  of  $400,  *  *  ♦  have 
granted,  bargained,  sold  and  transferred  *  *  *  to  Joseph  Tum- 
linson,  *  *  *  all  our  right,  title  and  interest  in  and  to  the  one-half 
of  the  following  land  certificate,  the  headright  of  Joseph  Bays,  issued 
by  the  Commissioner  of  the  General  Land  Office,  dated  the  8th  day  of 
February,  1853,  No.  2695-2790,  for  one  league  and  one  labor  of  land, 
we  having  heretofore  transferred  the  other  half  of  said  certificate  unto 
J.  D.  Giddings.  To  have  and  to  hold  the  said  one-half  of  said  certifi- 
cate unto  the  said  Joseph  Tumlinson.'^     *     *     *     (Warranty  clause.) 

The  power  of  attorney  authorizing  De  Moss  to  act  for  Peter  Bays 
in  the  matter  is  as  follows : 

"The  State  of  Texas,  County  of  De  Witt.  Know  all  men  by  these 
presents,  that  I,  Peter  Bays,  one  of  the  heirs  at  law  of  Joseph  Bays, 
deceased,  do  by  these  presents  nominate,  constitute  and  appoint  my 
friend  Peter  De  Moss  my  true  and  legal  atty.  in  fact  for  me  and  in  my 
name  to  transfer  and  assign  my  name  to  a  transfer  of  one-half  the  fol- 
lowing described  land  certificate  (same  as  heretofore  described),  hereby 
ratifying  all  his,  my  said  attorney's,  acts  in  the  transfer  of  said  one- 
half  of  the  aforesaid  certificate,  authorizing  him,  my  said  attorney,  to 
sign  my  name  to  said  transfer  and  to  do  all  things  necessary  for' said 
transfer,  binding  myself  and  my  legal  representatives  firmly  by  these 
presents.^'    Its  date  was  July  12,  1856. 

There  is  no  direct  evidence  that  Peter  Bays,  when  he  executed  the 
power  of-  attorney  or  afterwards,  actually  knew  of  the  previous  con-* 
veyance  of  a  half  interest  in  the  certificate  to  Giddings,  or  that  he 
knew  or  afterwards  learned  of  the  expression  in  the  Tumlinson  deed 
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referring  to  the  former  conveyance.  Tumlinson  subsequently  sold 
to  Giddings  his  entire  interest  in  the  certificate,  which  was  thereafter 
located  by  Giddings  and  the  land  in  coiitroversy  is  a  part  of  such  loca- 
tion. The  defendants  were  shown  to  be  the  owners  of  whatever  interest 
Giddings  had  acquired  by  reason  of  these  purchases. 

Under  this  state  of  facts  appellants  contend  that  as  Peter  Bays  did 
not  join  his  coheirs  in  the  deed  to  Giddings,  he  retained  a  one-sixth  in- 
terest in  the  half  of  the  certificate  thereby  conveyed,  and  that  while  the 
deed  to  Tumlinson  with  its  warranties  served  to  pass  a  full  half  interest 
to  him,  the  interest  .of  Peter  Bays  in  the  half  previously  sold  is  not 
affected  thereby.     They  argue  that  to  hold  otherwise,  in  view  of  the 
peculiar  wording  of  both  instruments,  would  be  to  allow  the  deed  of 
two  tenants  in  common  to  convey  the  interest  of  a  third.     The  point 
made  is  that  Peter  Bays  signed  an  instrument  which  authorized  his 
attorney  in  fact  to  convey  only  half  the  certificate  and  has  never  parted 
with  his  interest  in  the  other  half.    The  combined  interests  of  the  two 
heirs  who  signed  the  deed  to  Giddings  amounted  to  two-thirds  of  the 
certificate.    They  therefore  hud  the  undoubted  right  to  convey  as  much 
as  one-half  of  the  certificate^  with  or  without  the  consent  of  their  co- 
owner,  and  the  vendee  in  partition  proceedings  could  enforce  his  right 
to  the  half  thus  conveyed.    The  interests  of  the  two  heirs  thus  convey- 
ing wonld  be  correspondingly  decreased  as  to  the  remaining  half,  and 
that  of  the  nonsigning  co-owner  correspondingly  increased.     But  such 
a  transaction  ought  not  to  be  concealed  from  the  co-owner  either  by  ac- 
cident or  design.    He  is  entitled  to  notice  in  order  that  he  may  protect 
himself  in  the  sale  of  the  remaining  half.    Else  the  two  who  had  parted 
with  the  first  half  and  thus  greatly  diminished  their  interest  in  the 
remainder  might  take  advantage  of  the  co-owner^s  want  of  notice  and 
induce  him  to  join  them  in  a  conveyance  of  the  remaining  half  under 
the  mistaken  belief  that  the  whole  certificate  belonged  to  them  and  they 
would  still  have  a  half  remaining  in  common  ownership.    The  proceeds 
of  this  sale  might  thus  be  divided  equally,  whereas  in  such  case  the  co- 
owner  would  be  entitled  to   five-si>ths  of  the  proceeds.    In  view  of  such 
a  possible  consequence  it  is  plain  that  the  effect  of  a  partition  can  not 
be  given  to  the  conveyance  of  the  first  half,  if  it  should  appear  that 
Peter  Bays  joined  in  the  conveyance  of  the  second  half  in  ignorance 
of  the  sale  of  the  first,  and  that  the  transaction  operated  to  his  detri- 
ment.    This  being  true,  the  soundness  ol  the  trial  courts  conclasion 
must  be  tested  by  the  state  of  the  record  on  the  question  of  nolice. 
It  is  plain  that  the  recitals  in  the  deed  to  Tumlinson  in  which  the  first 
conveyance  is  referred  to  did  not,  ipso  facto,  bind  Peter  Bays,  for  it 
does  not  appear  that  his  attorney  in  fact  was  authorized  to  bind  him 
except  by  such  recitals  as  wore  necessary  to  convey  a  half  interest  in 
the  certificate.     But  we  are  of  opinion  that,  independent  of  the  ques- 
tion of  burden  of  proof  on  such  an  issue  (a  point  we  do  not  decide), 
the  facts  in  the  record  abund«ntly  suoi^ort  t>^e  conclusion  that  Pe^«r 
Bays  had  notice  of  the  first  sale,  and  sold  with  reference  to  it     Th«^ 
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deed  to  TiLnilinson  was  executed  in  1856.  By  that  means  we  know 
that  the  existence  o^  the  certificate  was  called  directly  to  the  atten- 
tion of  Peter  Ba3's.  Giddings'  deeds  from  the  Bays  hairs  were  placed 
of  record  in  Harris  Counts^  in  1860.  The  location  was  made  for  Gid- 
dings  in  Harris  County  prior  to  1873.  Giddings  has  continuously  as- 
serted ownership  of  the  certificate  and  of  the  land  and  has  paid  all 
taxes  thereon.  Peter  Bays  survived  the  execution  of  the  power  of  attor- 
ney nearly  twenty  years,  and  it  docs  not  appear  that  he  ever  asserted 
any  claim  to  the  certificate  or  the  land.  In  the  sale  of  the  second  half 
he  was  joined  by  his  brother  and  his  sister,  and  after  this  lapse  of  time 
and  the  absence  of  opposing  claims  and  the  other  circumstances  above 
detailed,  the  trial  court  was  justified  in  refusing  to  hold  that  the  brother 
and  sister  of  Peter  Bays  and  his  attorney  in  fact  overreached  him  in 
the  division  of  the  proceeds  of  the  second  sale,  or  kept  from  him  the 
fact  that  the  previous  sale  had  been  made.  The  fact  that  it  was  men- 
tioned in  the  deed  to  Tumlinson  rebuts  the  presumption  either  of  con- 
cealment or  fraud,  and  upon  no  other  ground  than  that  of  fraud  could 
Peter  Bays  be  held  to  have  been  ignorant  of  the  facts.  If  he  received 
his  just  proportion  of  the  proceeds  of  the  second  8«le,  it  is  certain  he 
parted  with  all  his  interest  in  the  certificate,  for  that  of  itself  would 
have  put  him  upon  notice  of  the  previous  sale. 

No  such  possession  of  any  of  the  land  was  shown  as  would  support 
either  of  the  statutes  of  limitation  pleaded  by  defendants.  The  right 
to  enforce  the  contract  of  Joeeph  Bays  to  convey  half  the  certificate  was 
of  course  barred,  and  the  contract  is  not  sought  to  be  enforced. 

In  the  view  we  have  taken  of  the  case  the  other  points  so  ably  and 
interestingly  presented  by  coureel  need  not  be  discussed.  The  ancestor 
of  plaintiffs  having  parted  with  his  entire  interest  in  the  certificate, 
they  inherited  nothing.  It  follows  that  the  judgment  should  be  affirmed, 
and  it  is  so  ordered. 

Writ  of  error  refused* 
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HoBTON  V.  Fort  Worth  Packing  Co. 


Ector  Horton  et  al.  v.  Fort  Worth  Packing  and  Provision 

Company. 

Decided  June  6,  1903. 

1. — Damages — Contribatory  Negligence — Charge  of  Court. 

The  violation  by  the  servant  of  regulations  affecting  the  operation  of  ma- 
chinery was  not  specially  pleaded  as  a  part  of  the  plea  of  contributory  negli- 
gence, wherefore  the  court  properly  refused  a  special  instruction  upon  the  effect 
of  an  habitual  violation  of  the  regulation  by  the  employes  and  managing  offi- 
cers of  the  defendant  company. 

2. — Same— Master  and  Servant — Assumed  Risks. 

The  law  of  assumed  risk  does  not  impose  upon  the  servant  the  duty  of  dis- 
covering or  trying  to  discover  that  the  master  has  failed  to  perform  the  duty 
he  owes  the  servant,  but  treats,  as  risks  of  the  employment,  outside  of  the  ordi- 
nary hazards,  only  those  that  arise  from  dangers  of  which  the  servant  has  actual 
knowledge,  or  which  are  obvious,  so  that  knowledge  thereof  will  be  imputed  to 
him.  Note  the  opinion  for  a  charge  held,  upon  the  whole,  to  properly  state  the 
principle. 

3.— Same.  . 

The  servant  assumes  the  risks  of  "such  hazards  as  he  would  have  learned 
by  the  exercise  of  that  ordinary  circumspection  which  a  prudent  man  would 
use  in  the  particular  employment" — following  Bonnet  v.  Railway,  89  Texas,  72. 
On  this  feature  of  the  principle  note  the  opinion  for  charge  held  sufficient. 

4. — Same— Practice. 

A  party  will  not  be  heard  to  complain  of  a  charge  which,  if  erroneous  at 
all,  is  so  to  his  advantage. 


Appeal  from  the  District  Court  of  Tarrant. 
M.  E.  Smith. 


Tried  below  before  Hon. 


Wynne,  McCart  &  Bowlin,  for  appellants. 

West,  Chapman  &  West,  for  appellee. 

STEPHENS,  Associate  Justice. — ^The  father  of  appellants  was 
killed  September  27,  1901,  while  in  the  service  of  appellee,  under  the 
following  circumstances :  He  was  at  work  on  the  second  floor  of  a  three- 
story  building  occupied  by  appellee,  engaged  in  the  course  of  his  employ- 
ment in  talking  to  employes  on  the  first  floor  through  an  elevator  shaft,* 
with  his  head  in  the  shaft,  when  the  elevator  suddenly  dropped  from  the 
third  floor,  striking  his  head  and  killing  him  instantly.  The  construc- 
tion of  the  elevator,  which  was  designed  and  used  for  handling  freight 
only,  was  such  as  to  render  it  unmanageable  at  times,  when,  as  in  this 
instance,  it  would  drop  from  one  floor  to  another,  and  sometimes  even 
to  the  basement.  The  evidence  tended  to  show  and  warranted  a  find- 
ing that  the  deceased  must  have  known  of  this  condition  and  of  the  con- 
sequent danger  of  putting  his  head  in  the  shaft  to  talk  to  the  men  below. 
The  evidence  also  tended  to  prove  that  the  employes,  who  were  in  the 
habit  of  talking  up  and  down  the  elevator  shaft,  had  been  forbidden  to 
put  their  heads  in  the  shaft,  though  there  was  also  evidence  tending  to 
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ghow  a  common  disregard  of  this  regulation,  and  that  this  had  been  par- 
ticipated in  by  even  the  president  of  the  company. 

Violation  of  this  regulation  on  the  part  of  deceased,  however,  was  not 
specially  pleaded  as  a  defense  by  appellee,  though  the  plea  of  contribu- 
tory negligence  was  broad  enough  perhaps  to  cover  it,  and  was  not  spe- 
cifically submitted  in  the  charge  of  the  court  as  a  bar  to  recovery.  We 
are  of  opinion,  therefore,  that  the  court  did  not  err  in  refusing,  as  re- 
quested by  appellants,  to  instruct  the  jury  upon  the  effect  of  an  habitual 
violation  of  the  rule  by  the  employes  and  the  superior  oflBcers. 

The  defenses  of  assumed  risk  and  of  contributory  negligence  were  thus 
submitted  in  the  charge:  "If  you  believe  from  the  evidence  that  said 
elevator  was  defective  and  dangerous,  but  that  this  fact  was  known  to 
said  Horton,  or  if  such  defect,  and  the  danger  thereof,  if  any,  was  ob- 
vious and  open  to  the  inspection  of  the  said  Horton,  then  he  will  be 
deemed  to  have  assumed  the  risk  and  plaintiffs  can  not  recover.  It  was 
the  duty  of  the  deceased  to  use  ordinary  care  for  his  safety  and  protec- 
tion, and  if  you  find  from  the  evidence  that  the  defendants  elevator  was 
defective  and  that  the  defendant  was  guilty  of  negligence  in  maintain- 
ing and  operating  it  in  such  defective  condition,  if  any,  yet  if  you  be- 
lieve from  the  evidence  that,  the  said  Horton  knew  of  the  condition  of 
the  elevator  and  how  it  worked,  or  had  he  exercised  ordinary  care  he 
would  have  known  of  the  same,  and  that  with  such  knowledge  he  placed 
his  head  in  said  shaft,  and  you  believe  from  the  evidence  that  his  act  in 
placing  his  head  in  said  shaft,  under  the  circumstances  and  in  the  man- 
ner he  did,  was  negligence  on  his  part,  and  you  believe  that  such  negli- 
gence, if  any,  caused  or  contributed  to  cause  his  death,  then  your  ver- 
dict will  be  for  the  defendant.*' 

It  has  been  repeatedly  held,  in  effect,  both  by  this  court  and  the  Su- 
preme Court  that  the  law  of  assumed  risk  does  not  impose  on  the  servant 
the  duty  of  discovering  or  trying  to  discover  that  the  master  has  failed 
to  perform  the  duty  he  owes  the  servant,  but  treats  as  risks  of  the  em- 
ployment, outside  of  the  ordinary  hazards,  only  those  that  arise  from- 
dangers  of  which  the  servant  has  actual  knowledge,  or  which  are  obvious, 
80  that  knowledge  thereof  will  be  imputed  to  him.  In  the  charge  quoted ' 
the  word  "inspection"  was  used  which,  properly  defined,  means  careful 
or  critical  investigation,  and  standing  alone,  would  clearly  suggest  a 
wrong  idea  to  the -jury,  but  when  read  in  connection  with  "obvious  and' 
open,''  immediately  preceding  it,  would  hardly  have  done  so.  The  mean- 
ing of  the  charge  must  have  been  that  deceased  assumed  the  risk  if  the 
danger  was  obvious  and  therefore  open  to  his  inspection  or  observation. 
The  clause  "and  open  to  the  inspection  of  said  Horton"  was  superfluous 
and  should  have  been  omitted,  but  did  not,  in  view  of  the  context,  when 
airly  construed,  convey  the  idea  that  he  was  under  obligation  to  dis- 
cover hidden  dangers,  or  to  take  notice  of  any  danger  at  all  imless  it  was 
obvious.  It  is  not  complained  of  for  using  contradictory  terms  and  thus 
confusing  the  jury,  but  only  on  the  ground  that  it  required  deceased  "to 
inspect  to  discover  defects"  in  the  elevator  and  "to  discover  the  extraor- 
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dinary  manner  in  which  it  was  operated/*  Since  we  give  it  a  diflFcr- 
ent  construction^  the  assignment  (second)^  in  so  far  as  it  complains  of 
this  part  of  the  charge,  as  set  forth  in  the  first  proposition  under  it, 
must  be  overruled. 

The  second  proposition  submitted  under  this  assignment  challenges 
the  correctness  of  the  latter  portion  of  the  charge  above  quoted,  submit^ 
ting  the  issue  of  contributory  negligence,  in  that  the  latter  clause  of  the 
following  language  was  used:  "Yet  if  you  believe  from  the  evidence 
that  the  said  Horton  knew  of  the  condition  of  the  elevator  and  how  it 
worked,  or  had  he  exercised  ordinary  care  he  would  have  known  the 
same,"  etc.  While  diligence  to  discover  defects  and  dangers  in  the 
premises  and  appliances  furnished  by  the  master  is  not  laid  by  the  law 
on  the  servant,  he  is  nevertheless  expected  at  all  times  while  engaged  in 
the  master's  business  to  take  such  care  for  his  own  safety  as  a  person  of 
ordinary  prudence  would  take  under  like  circumstances,  and  a  less  de- 
gree of  care,  when  a  proximate  cause  of  his  injury,  will  prevent  recov- 
ery. If  Horton  was  ignorant  of  the  condition  of  the  elevator  and  how 
it  worked  and  this  was  due  to  a  want  of  such  care  as  a  person  of  ordinary 
prudence  would  have  taken  under  the  same  circumstances  and  was  a 
proximate  cause  of  his  injury,  he  was  not  entitled  to  recover.  In  view 
of  what  preceded  and  followed  the  language  just  quoted,  the  clause  ob- 
jected to  might  and  perhaps  should  have  been  omitted,  but  we  are  not 
prepared  to  sustain  the  objection  made  to  it  that  it  embodied  an  erro- 
neous proposition  of  law.  As  said  by  Chief  Justice  Gaines  in  Bonnet 
V.  Railway,  89  Texas,  72,  the  servant  assumes  the  risks  of  *^such  hazards 
as  he  would  have  learned  by  the  exercise  of  that  ordinary  circumspec- 
tion which  a  prudent  man  would  use  in  the  particular  employment.'* 
So,  in  Railway  v.  Hannig,  91  Texas,  347,  the  servant  assumes  the  risks 
arising  from  the  failure  of  the  master  to  do  his  duty  where  he  knows 
of  the  failure  and  the  attendant  risks,  "or  in  the  ordinary  discharge  of 
his  own  duty  must  necessarily  have  acquired  the  knowledge.*'  There 
can  be  no  si^bstantial  difference  between  the  expression,  *Tiad  he  exer- 
cised ordinary  care  he  would  have  known  of  same,*'  and  those  quoted 
above.  It  has  been  held,  however,  that  the  use  of  the  word  "could** 
for  "would**  in  such  connection  would  impose  the  duty  of  inspection 
or  inquiry  on  the  part  of  the  servant.  Railway  v.  Hannig,  supra;  Book- 
run  V.  Railway,  57  S.  W.  Rep.,  919. 

The  third  and  last  proposition  is  that  this  charge  "confused  and 
blended  the  law  of  assumed  risk  and  that  of  contributory  negligence;** 
but  if  so,  we  fail  to  see  liow  this  was  prejudicial  to  appellants.  On  the 
contrary,  the  charge  seems  rather  susceptible  of  the  construction  that 
contributory  negligence  included  assumed  risk  and  would  not  bar  a  re- 
covery without  it,  which  was  an  error  in  appellant's  favor.  The  judg* 
ment  is  therefore  affirmed. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Railway  Company  v.  J.  A.  McNeel,  Jh. 

Decided  June  13,  1903. 

1.— Carrier  of  Passengers— Ejecting  Passenger  from  Train — ^Amount  of  Damages. 
Where  plaintiff's  ticket  was  taken  up  by  the  conductor,  who  neglected  to 
give  him  a  check  or  slip,  and  later  demanded  that  plaintiff  pay  fare  or  get  off, 
denied  tliat  he  had  taken  up  the  ticket,  called  plaintiff  a  liar,  refused  to  hear  any 
explanation,  and  put  plaintiff  off  about  dark  at  a  place  where  there  were  no  hotel 
accommodations,  so  that  he  was  compelled  to  walk  six  miles  to  a  town,  and 
misaed  liis  train  connection  there,  a  verdict  for  $250  damages  was  not  excessive. 

8.— ^ame — Measure  of  Damages — Charge.  ^ 

Plaintiff  was  entitled  to  just  and  fair  compensation  for  the  injuries  sustained 
by  him  as  the  direct  and  proximate  result  of  his  ejection,  which  would  include 
compensation  for  mental  distress  and  for  injuries,  if  any,  sustained  as  a  result 
of  his  walking  to  the  town,  provided  a  reasonably  prudent  man  would,  under  tlio 
circumstances,  have  done  that;  and  a  charge  so  stating  conectly  presented  the 
issues 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

Baker,  Botts,  Baker  &  Loveti,  and  Frost,  Nebleit  &  Blanding,  for 
appellant. 

Gore  &  Oore  and  Richard  Mays,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  is  a  suit  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  sustained  by  him  as 
a  result  of  being  unlawfully  ejected  from  one  of  appellant's  passenger 
trains.     From  a  judgment  for  plaintiff  defendant  has  appealed. 

Opinion — The  appellant  presents  two  contentions  in  its  brief  upon 
which  it  insists  that  the  judgment  ought  to  be  reversed.  The  first  is 
directed  at  the  verdict  as  being  excessive,  and  the  second  complains  of 
the  charge  on  the  measure  of  damages.  That  appellant  sold  to  appellee 
a  ticket  to  Wortham  entitling  him  to  transportation  over  its  road  from 
that  place  to  Corsicana  is  undisputed.  He  boarded  the  train,  and  when 
his  ticket  was  demanded  by  the  conductor,  appellee  delivered  it  to  him. 
The  conductor  failed  to  give  appellee  a  check  or  slip  as  a  token  that  he 
had  paid  his  fare  and  was  entitled  to  ride  on  that  train  to  Corsicana. 
The  conductor  again  called  on  appellee  for  a  ticket  after  passing  Rich- 
land, and  was  told  by  him  that  he  had  taken  up  his  ticket.  This  the 
conductor  denied,  and  stated  that  he  would  have  given  appellee  a  check 
had  he  taken  up  his  ticket.  He  demanded  that  appellee  furnish  a 
ticket  or  pay  4  cents  per  mile,  or  he  would  be  ejected  from  the  train. 
Appellee  offered  to  explain  and  get  a  man  who  saw  him  surrender  his 
ticket  This  the  conductor  would  not  permit,  nor  would  he  listen  to 
any  explanation.  The  appellee  testified :  '^I  told  him  again  that  I  had 
paid;  the  conductor  then  said:  TVell,  I  will  put  you  off  at  Angus  sta- 
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tion/  The  conductor  told  me  I  was  a  liar;  that  I  had  not  paid  my 
fare;  he  said :  TTou  can  get  it  again  if  you  pay  your  fare  on  tiie  train 
and  did  have  a  ticket,  out  of  the  company;  or,  if  I  put  you  off,  you  can 
get  it  out  of  the  company  in  the  way  of  damages/  ^^  This  conversation 
was  had  in  the  presence  of  others.  Plaintiff  further  stated :  *The  con- 
ductor when  talking  to  me  talked  loud  like  he  was  mad.^'  It  does  not 
seem  to  have  occurred  to  the  conductor  that  he  could  he  mistAken. 
Appellee  was  compelled  to  leave  the  train  at  Angus  about  sundown 
where  there  was  no  hotel,  and,  it  would  seem,  no  accommodation  for 
travelers,  and  because  of  this  he  walked  six  miles  to  Corsicana.  The 
Cotton  Belt  train  which  he  had  intended  taking  to  complete  his  journey 
had  passed,  and,  after  staying  over  night  at  that  place,  he  returned  to 
Wortiiam  next  day.  The  appellee  was  rightfully  on  appellant's  train 
as  a  passenger,  and  had  paid  his  fare.  He  was  wrongfully  and  without 
cause  ejected  by  the  conductor.  The  language  of  the  conductor  to  the 
appellee  and  the  manner  in  which  it  was  spoken  in  the  presence  of  third 
persons  was  well  calculated  to,  and  appellee  testified,  did  humiliate 
him.  In  view  of  all  the  testimony  we  think  the  verdict  for  $250  was 
not  excessive.    Railway  v.  Bamett  34  S.  W.  Eep.,  449. 

There  is  no  merit  in  the  criticism  of  the  paragraph  of  the  courfd 
charge  which  reads:  "If  you  find  from  the  evidence  that  by  reason 
of  being  put  off  the  train,  and  as  the  probable  and  reasonable  conse- 
quence thereof,  the  plaintiff  had  to  walk  to  Corsicana,  you  may  allow 
him  what  you  believe  is  right  and  fair  as  compensation  for  leaving  to 
do  so;  and  if,  as  the  natural  and  probable  consequence  of  being  put  oflE 
the  train,  the  plaintiff  suffered  mental  distress,  you  may  allow  him  what 
in  your  judgment,  if  anything,  he  ought  fairly  to  have  by  way  of  com- 
pensation.*^ The  appellee  was  entitled  to  just  and  fair  compensation 
for  the  injuries  sustained  by  him  as  the  direct  and  pi^oximate  result 
of  his  ejectment  from  the  train,  which  would  include  compensation 
for  mental  distress  and  for  injuries,  if  any,  sustained  as  a  result  of  his 
walking  to  Corsicana,  provided  a  reasonably  prudent  man  would,  under 
the  circumstances,  have  walked  to  Corsicana.  The  charge  as  a  whole 
fairly  presented  the  issues,  and  the  appellant's  assignments  criticising 
the  same  are  overruled. 

The  judgment  is  afiSrmed. 

Affirmed, 

U^rit  of  error  refused. 
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A.  J.  Hardin  et  al.  v.  R.  J.  Hodges. 

Decided  June  20,  1903. 

1. — ^Assault — ^Damages — ^Pleading  in  Civil  Action — Cliarge. 

A  civil  action  for  damages  for  assault  and  battery  is  not  governed  by  the 
rules  of  pleading  which  would  apply  in  a  criminal  prosecution.  In  such  a  civil 
action  matters  in  justification  can  not  be  given  in  evidence  imder  the  general 
issue,  but  they  must  be  specially  pleaded.  Note  a  requested  charge  held,  under 
this  rule,  properly  refused. 

S. — Same — Mitigation  of  Damages — ^Evidence. 

In  the  absence  of  such  special  plea  of  justification  evidence  on  that  point 
may  be  admitted  and  considered  in  mitigation  of  exemplary  damages,  but  even 
though  admitted  without  objection,  it  can  not  be  considered  in  jiistification. 

3. — ^Practice — Charge  of  Court. 

A  charge  of  the  court,  even  though  erroneous,  if  invited  by  a  requested 
charge  in  substantially  the  same  terms,  is  not  reversible  error. 

4. — Same — ^Weight  of  Evidence. 

Note  the  opinion  for  a  charge  of  the  court  held  not  obnoxious  to  the  objec- 
tion that  is  on  the  weight  of  evidence. 

6. — ^Practice  on  Appeal — Conflict  of  Evidence. 

The  appellate  court  will  not  interfere  with  the  verdict  of  a  jury  predicated 
upon  conflicting  evidence,  the  supporting  evidence  being  sufficient  to  sustain  it. 

Appeal  from  the  District  Court  of  Stephens.  Tried  below  before 
Hon.  N.  R.  Lindsey. 

D,  0.  Hunt  and  J.  D.  HopsoUj  for  appellants. 

"FT.  P.  Sebastian  and  Crudgington  &  Penix,  for  appellee. 

SPEER,  Associate  Justice. — ^R.  J.  Hodges  sued  A.  J.  and  Pierce 
Hardin^  father  and  son,  for  $3000  actual  and  $2500  exemplary  dam- 
ages growing  out  of  an  assault  and  battery  inflicted  upon  him,  alleged  to 
have  been  committed  by  said  defendante,  acting  in  conjunction  with 
one  Hub  Hardin,  a  minor  son  of  A.  J.  Hardin. 

The  defendants  answered  by  general  denial,  plea  of  not  guilty,  and 
pleaded  specially  that  if  plaintiff  was  assaulted  by  them  that  said  as- 
sault was  made  in  the  necessary  self-defense  of  their  lives  and  persons 
against  the  previous  assaults  of  the  plaintiff,  and  that  the  defendants 
used  no  more  force  than  was  reasonably  necessary  in  defense  of  their 
persons  and  for  the  protection  of  their  property. 

There  was  a  verdict  and  judgment  in  favor  of  Hodges  for  $995,  and 
the  Hardins  have  appealed. 

The  first  assignment  of  error  challenges  the  action  of  the  court  in 
refusing  the  following  special  charge  requested  by  appellants,  to  wit: 
*Tji  this  case  the  plaintiff  alleges  that  he  was  damaged  by  means  of  the 
defendants  A,  J,  and  Pierce  Hardin,  acting  together  with  Hub  Hardin, 
in  committing  an  assault  upon  his  person.  You  are  instructed  that 
Hub  Hardin  is  not  a  party  defendant  to  this  suit,  and  should  you  find 
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irom  the  evidence  that  the  plaintiflE  and  Hub  Hardin  became  involved 
in  a  difficulty,  and  that  A.  J.  Hardin  interfered  in  said  difficulty  for 
the  purpose  of  protecting  his  minor  son.  Hub  Hardin,  and  that  tlie 
plaintiff  then  assaulted  A.  J.  Hardin  with  a  knife,  the  same  being  an 
instrument  reasonably  calculated  to  inflict  death  or  serious  bodily  in- 
jury, and  if  you  further  believe  from  the  evidence  that  Pierce  Hardin, 
seeing  his  father  so  assaulted,  if  he  was  so  assaulted,  and  that  it  reason- 
ably appeared  to  Pierce  Hardin  that  his  father  was  in  danger  of  losing 
his  life,  or  having  serious  bodily  injury  inflicted  upon  his  person,  and 
that  he  then  threw  at  and  struck  the  plaintiff  for  the  purpose  of  pre- 
venting plaintiff  from  inflicting  serious  bodily  injury  on  his  father, 
and  if  you  further  find  from  the  evidence  that  the  plaintiff  made  an 
assault  on  Pierce  Hardin  with  a  knife,  the  same  being  an  instrument 
from  the  way  and  manner  of  its  use  reasonably  calculated  to  produce 
death  or  serious  bodily  injury,  and  it  reasonably  appeared  to  A.  J. 
Hardin  that  Pierce  Hardin  was  then  in  danger  of  losing  his  life  or  hav- 
ing serious  bodily  injury  inflicted  upon  his  person,  and  that  he  threw 
at  and  struck  plaintiff  for  the  purpose  of  preventing  the  plaintiff  from 
inflicting  serious  bodily  injury  upon  his  son.  Pierce  Hardin,  you  will 
find  for  the  defendants." 

It  is  a  sufficient  objection  to  this  charge  that  it  submits  a  defense 
not  pleaded  by  the  appellants.  The  interference  for  the  protection  of 
the  minor,  Hub  Hardin,  from  the  assaults  of  appellee  was  not  pleaded 
as  a  justification  of  the  assault  upon  appellee.  The  rules  of  pleading 
in  civil  and  not  criminal  cases  apply  to  this  character  of  case  (Shapiro 
V.  Michelson,  19  Texas  Civ.  App.,  615),  and  the  general,  if  not  uni- 
versal, rule  is  that  matters  in  justification  can  not  be  given  in  evidence 
under  the  general  issue,  but  that  the  acts  relied  upon  as  a  justification 
must  be  specially  pleaded,  whether  son  assault  demense,  mollitur  manus 
imposuit  or  other  similar  plea.  McGehee  v.  Shafer,  9  Texas,  20 ;  Isley 
V.  Huber,  45  Ind.,  421;  Schroder  v.  Ehlers,  31  N.  J.  L.,  44;  Likes  ▼. 
Van  Dike,  17  Ohio,  454;  Hathaway  v.  Eice,  19  Vt.,  102;  Bowman  ▼. 
St.  John,  43  111.,  337 ;  Lunsford  v.  Walker,  93  Ala.,  36,  8  So.  Bep., 
386;  Kerwich  v.  Steelman,  44  6a.,  197;  Illinois  Steel  Company  v. 
Eorak,  184  111.,  501,  56  N.  E.  Rep.,  966;  Norris  v.  Casel,  90  Ind., 
143;  Wilken  v.  Exterkamp,  42  S.  W.  Eep.,  1140;  Atkinson  v.  Harran, 
68  Wis.,  405,  32  N.  W.  Eep.,  756 ;  Hathaway  v.  Hatchard,  160  Mass., 
296,  35  N.  E.  Eep.,  867.  In  the  absence  of  such  plea  the  evidence  may 
be  admitted  and  considered  in  mitigation  of  exemplary  damages  (Mc- 
Gehee V.  Shafer,  9  Texas,  20 ;  Shook  v.  Peters,  59  Texas,  393 ;  Eatteree 
V.  Chapman,  79  Ga.,  574,  4  S.  E.  Eep.,  634;  Martin  v.  Minor,  50  Miss., 
42;  Davis  v.  Prank,  33  Grat.,  413),  but  can  not  be  considered  as  a  jus- 
tification even  though  admitted  without  objection.  Norris  v.  Casel, 
supra. 

Here  the  justification  relied  upon,  which  is  in  the  nature  of  a  plea 
in  confession  and  avoidance,  is  that  the  assault  and  battery  oocorred 
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in  the  reasonable  and  necessary  defense  of  the  persons  and  property 
of  the  defendants.  The  court  would  not  have  been  warranted  in  sub- 
mitting the  special  charge  under  considerafion  and  thereby  have  in- 
structed a  verdict  for  defendants  if  they  were  justified  upon  a  different 
ground.  The  avoidance  must  be  upon  the  ground  contained  in  the 
confession. 

The  fifth  and  eleventh  assignments  complaining  of  a  paragraph  of 
the  court's  charge,  presenting  the  issue  of  abridged  right  of  self-defense, 
must  be  overruled  because  the  error,  if  one  at  all,  was  invited,  appel- 
lants having  requested  a  special  charge  in  almost  the  identical  language. 

The  twelfth  assignment  is  overruled  because  the  language  of  the 
charge  complained  of  consisted  merely  of  a  recitation  of  the  contention 
of  the  parties. 

We  do  not  think  it  was  upon  the  weight  of  the  evidence  for  the  court 
to  instruct  the  jury  *^that  if  you  find  from"  the  evidence  that  plaintiff 
was  about  to  cut  a  ditch  along  the  public  road  in  front  of  the  gin  owned 
by  the  defendants  at  the  time  of  said  assault,  if  any,  such  action  on  the 
part  of  plaintiff  will  not  excuse  or  justify  defendants  for  the  legal  con- 
sequences of  said  assault,  if  any.** 

Justification  upon  this  score  was  not  an  issue  in  the  pleadings,  nor 
could  it  have  been,  and  the  testimony  could  not  therefore  have  been 
considered  upon  such  issue.  So  that  whatever  other  objection  may  have 
been  tenable,  the  assignment  that  the  charge  is  upon  the  weight  of  the 
evidence  can  not  be  sustained. 

The  only  remaining  assignment  complains  that  "the  verdict  is  con- 
trary to  the  evidence  in  that  it  was  shown  by  a  great  number  of  disin- 
terested parties  who  testified  on  the  trial  of  the  case,  that  the  plaintiff 
by  his  acts  and  conduct  brought  about  the  diflBculty — ^that  neither  of 
the  defendants  to  the  suit  provoked  the  difficulty  with  the  plaintiff,  nor 
did  either  assault  the  plaintiff,  except  for  the  purpose  of  protecting 
themselves  from  his  unlawful  attack/' 

It  is  doubtful  if  the  matter  here  complained  of  was  brought  to  the 
trial  court's  attention  in  the  motion  for  new  trial,  but  we  nevertheless 
have  considered  it  and  overruled  the  assignment.  The  evidence  con- 
flicted, and  while  much  of  the  testimony  tended  to  show  that  the  assault 
upon  appellee  was  in  the  necessary  self-defense  of  the  appellants,  we 
think  there  is  sufficient  evidence  in  the  record  to  support  the  verdict 
of  the  jury.    The  judgment  is  therefore  aflSrmed. 

A'lJirmed, 

Writ  of  error  refused. 
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F.  J.  Bell,  Administrator,  v.  Kate  P.  Goss  et  al. 

Decided  June  20,  1903. 

l.^Practice — Appeal  Bond. 

An  appeal  bond  on  an  appeal  prosecuted  from  an  order  of  the  probate  oourt 
to  the  district  court  is  not  substantially  defective  because  in  its  condition  clause 
it  omits  the  word  "court"  in  reciting  the  "district  court,"  such  omission  being 
clearly  a  clerical  error,  and  there  being  no  room  to  question  the  identity  of  the 
court  referred  to. 

8. — Temporary  Administrators — Commissions. 

The  statutes  of  this  State  prescribe  neither  the  specific  duties  nor  the  spe- 
cific compensation  of  temporary  administrators.  The  allowance  of  commissions 
to  the  temporary  administrator  is  vested  in  the  sound  discretion  of  the  court 
controlling  the  temporary  administration,  and  its  award,  if  reasoiiable  and  juat, 
will  not  be  revised  on  appeal. 

3. — Same — ^Attorney's  Fees. 

The  district  court  properly  refused  to  allow  attorney's  fees  to  the  tem- 
porary administrator  for  services  in  prosecuting  his  appeal  to  that  court. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

Harry  Seay,  for  appellant. 

J.  L.  Young  and  J.  M.  Wharton^  for  appellees. 

RAINEY,  Chief  Justice. — The  probate  court  of  Dallas  County  al- 
lowed F.  J.  Bell,  temporary  administrator  of  the  estate  of  H.  H.  Pen- 
nock,  deceased,  the  sum  of  $1000  for  his  services  as  such  administrator, 
and  $300  attorney's  fees  for  services  rendered  by  an  attorney.  The  heirs 
of  Pennock  appealed  to  the  district  court  from  said  order,  and  judgment 
was  there  rendered  for  said  Bell  for  his  service  $500,  and  attorney's 
fees  $300.    From  that  judgment  this  appeal  is  prosecuted. 

We  adopt  the  conclusions  of  fact  of  the  trial  court,  viz: 
.  'T[  find  that  decedent,  H.  H.  Pennock,  a  citizen  of  Dallas,  Texas, 
where  he  resided,  died  August  17,  1901,  intestate  and  unmarried;  that 
he  left  neither  father  nor  mother.  That  appellants,  Kate  P.  Qoea  and 
S.  G.  Pennock,  were  his  sister  and  brother,  respectively;  that  neither 
his  father  nor  mother  had  any  other  descendants  who  survived  decedent, 
and  that  appellants  W.  W..  Goss  and  Kate  P.  Goss  are  husband  and  wife. 
That  decedent  died  while  temporarily  absent  from  home,  where  he  left 
his  business.  That  his  business  consisted  of  a  stock  of  goods  in  Dallas, 
which  invoiced  $4630.03,  and  had  two  branch  houses  of  said  business, 
one  at  San  Antonio,  Texas,  and  one  at  Mobile,  Ala.,  invoicing  with  other 
goods  in  the  hands  of  agents  $10,524.85.  Total  amount  of  goods  be- 
longing to  the  business  $15,154.88.  That  this  business  consisted  of 
making  leases,  collecting  pay  therefor,  there  being  thiriy  or  forty  agents 
of  the  house  selling  goods  in  Texas,  Louisiana,  Arkansas,  Alabama,  and 
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Mississippi,  over  whom  F.  J.  Bell,  temporary  administrator,  had  super- 
Yision.  That  there  was  in  cash  at  the  beginning  of  the  administration 
turned  over  to  said  administrator,  $7500.61.  I  further  find  that  P.  J. 
Bell  devoted  most,  if  not  all,  his  time  during  the  temporary  administra- 
tion to  this  business,  but  that  the  former  clerks  and  employes  of  decedent 
remained  in  their  respective  stations,  and  did  their  usual  work  under 
the  supervision  of  Mr.  Bell.  That  all  of  said  clerks  and  employes  were 
paid  out  of  the  cash  collected  or  on  hand  belonging  to  the  estate.  That 
Mr.  Bell  was  so  engaged  for  twenty-seven  days.  That  he  employed  his 
law  partner,  Harry  L.  Seay,  to  represent  him  in  the  probate  court  of 
Dallas  County  in  making  application  for  his  appointment  as  temporary 
administrator,  securing  and  preparing  all  such  probate  orders  as  were 
necessary  under  the  law  to  the  due  administration  of  the  estate.  I  find 
that  Mr.  Bell  had  no  experience  formerly  in  this  character  of  business, 
and  that  the  details  of  the  business  were  very  largely  in  the  hands  of  the 
clerks  and  employes.'^ 

We  further  find  that  $7500.61  of  the  amount  received  by  said  admin- 
istrator, and  on  which  he  claims  5  per  cent  for  collection,  was  on  de- 
posit in  a  bank  at  the  time  of  decedent's  death,  subject  to  check.  Also, 
that  if  allowed  to  charge  the  commissions  allowed  by  law  to  regular  ad- 
ministrators his  commissions  on  the  amounts  received  and  paid  out  by 
him  would  amouiit  to  more  than  $500,  the  amount  allowed  him  by  the 
district  court. 

The 'first  question  presented  relates  to  the  action  of  the  district  court 
in  overruling  the  motion  to  dismiss  the  appeal  from  the  county  court 
on  the  ground  of  a  defective  appeal  bond.  The  bond  recites  the  rendi- 
tion of  judgment,  etc.,  and  the  desire  "to  appeal  from  said  order  to  the 
District  Court  of  Dallas  County,  Texas,"  etc.,  the  condition  being  that 
'^appellants  wiU  prosecute  their  appeal  with  eflEect,  and  perform  the  de- 
cision, order,  decree  or  judgment  which  the  district  shall  make  therein 
in  case  the  cause  shall  be  decided  against  them.'*  The  defect  is  that  in 
the  condition  the  district  court  is  not  named,  the  word  ^^court"  being 
omitted.  It  is  manifest  from  the  wording  of  the  bond  that  the  omis- 
sion of  the  word  "court**  as  complained  of  was  a  clerical  error  of  the 
draftsman,  and  when  taken  as  a  whole  it  appears  therefrom  that  the 
judgment  of  the  district  court  was  intended.  The  appeal  was  taken  to 
the  district  couri  An  appeal  to  no  other  court  is  allowed  by  law  in 
such  cases.  It  is  proper  to  supply  the  omitted  word  in  construing  the 
bond.  That  such  was  the  intent  of  the  parties  executing  same  is  clear 
from  the  reading  of  the  bond,  and  in  an  action  thereon  the  makers  could 
not  defeat  liability  on  account  of  such  omission.  We  are  of  the  opinion 
that  there  was  no  error  in  overruling  the  motion  to  dismiss. 

The  next  question  relates  to  the  rule  governing  the  compensation  of 
temporary  administrators  for  their  services  as  such,  the  contention  of 
appellant  being  that  temporary  administrators  are  entitled  to  the  same 
fees  for  similar  services  allowed  by  law  to  regular  administrators,  while 
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appellees  insist  that  temporary  administrators  are  only  entitled  to  rea- 
sonable compensation  which  is  left  to  the  sound  discretion  of  the  court. 

There  is  no  statute  fixing  specific  compensation  for  the  services  of  a 
temporary  administrator  unless  the  ?iew  of  appellant  that  they  are  en- 
titled to  the  commissions  fixed  for  regular  administrators  is  correct 
We  are  not  inclined  to  accept  this  view.  The  statutes  do  not  prescribe 
specifically  their  duties,  and  they  have  no  pov/ers  except  such  as  are  spe- 
cifically designated  by  the  court  in  its  orders.  In  this  rcs|)ect  they  arc 
analogous  to  receivers  appointed  by  the  cotirt.  Therefore  their  compen- 
sation is  left  to  tlie  discretion  of  the  court  appointing  them,  which  ac- 
tion will  not  be  disturbed  on  appeal  unless  an  injustice  has  been  done  by 
the  lower  court  in  the  exercise  of  its  discretion.  In  this  case  the  dis- 
trict court  allowed  a  reasonable  compensation  and  the  judgment  will  not 
be  disturbed. 

The  appellant  in  his  answer  asked  that  a  reasonable  fee  be  allowed 
for  his  attorney  representing  him  on.  appeal  to  the  district  court,  which 
was  denied  and  of  this  he  complains.  We  see  no  error  in  this  action. 
This  was  not  a  matter  concerning  the  proper  administration  of  the 
estate,  but  one  in  which  his  interest  was  antagonistic  to  that  of  the 
estate,  winch  concerned  him  personally  and  an  expense  for  which  the 
estate  was  not  liable.    The  judgment  is  affirmed. 

Afjjirmed. 

Writ  of  error  refused. 
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W.  H.  &  H.  L.  Eakl  et  al.  v.  The  State. 

Decided  June  20,  1903. 

L— Practice  in  Trial  Court — Continuance. 

Continuanoe  is  properly  refused  when  the  application  therefor  fails  to  state 
ihe  facts  expected  to  be  proved  by  the  absent  witnesses.  Further,  an  applica- 
tion for  continuance  is  defective  which  does  not  aver  the  use  of  due  diligence. 

5L — Same — ^Liqiior  Dealer's  Bond. 

The  statute  denounces  "loud  and  boisterous  talking  and  the  use  of  indecent 
or  vulgar  language"  in*  liquor  saloons,  and  such  was  the  condition  provided 
against  in  the  bond,  independent  of  its  effect  as  calculated  to  "cause  a  breach 
of  the  bond"— following  The  State  v.  Curtis,  8  Texas  Civ.  App.,  606. 

3. — ^Practice  on  Appeal. 

With  the  final  disposition  of  all  pleadings  assailing  the  petition  every  in- 
tendment will  be  indulged  to  support  it.    See  the  opinion  in  illustration. 

Appeal  from  the  District  Court  of  Hood.     Tried  below  before  Hon. 

W.  J.  Oxford. 

« 

B.  M,  Esies,  C,  B.  Reeder,  and  H.  H.  Cooper,  for  appellants. 
Lee  Riddle  and  Lon  Morris,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  in  the 
name  of  the  State  for  the  use  of  Hood  County  to  recover  a  penalty  for 
breach  of  liquor  dealer's  bond,  and  resulted  in  a  judgment  for  $500 
against  the  makers  of  the  bond,  who  prosecute  this  appeal. 

The  execution  of  the  bond  was  alleged  and  its  contents  were  quoted 
in  the  petition,  from  which  it  appeared  that  the  tax  had  been  paid  and 
the  license  duly  applied  for.  It  was  further  alleged  that  W.  H.  Earl 
and  H.  L.  Earl,  the  principals  in  the  bond,  engaged  in  the  sale  of  liquors 
under  it  and  at  the  place  specified  therein  during  the  months  of  May, 
June  and  July,  1903,  and  charged  that  on  or  about  the  7th  day  of  June, 
1902,  they  failed  and  refused  to  keep  a  quiet  house  and  place  of  busi- 
ness, in  that  then  and  there,  "loud  and  boisterous  talking,  yelling,  in- 
decent and  vulgar  language  was  allowed,  used  and  practiced  in  said 
house  and  place  of  business,**  etc.  These  allegations  were  sustained  by 
the  evidence. 

The  application  for  continuance  was  properly  overruled  because  it 
failed  to  state  the  facts  which  appellants  expected  to  prove  by  the  ab- 
sent witnesses,  as  will  be  seen  from  the  following  quotation  from  the 
application  of  all  the  allegations  on  that  subject:  "Defendants  expect 
to  prove  by  the  witnesses,  Norman  G^eorge  and  Joe  Pearce,  that  they 
were  in  said  saloon  on  the  day  mentioned  and  at  the  time  mentioned  in 
plaintiff's  petition  as  the  date  and  time  upon  which  said  bond  is  said 
to  have  been  breached,  and  they  expect  to  be  able  to  further  show  by 
said  witnesses  that  there  was  no  loud  talking,  cursing  or  use  of  vulgar 
Vol.  33  civil— 11. 
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language  bad  or  used  in  said  saloon  at  the  time  mentioned  that  would 
cause  or  create  a  breach  of  said  bond/* 

The  statute  prohibits  loud  and  boisterous  talking  and  the  use  of  in- 
decent or  vulgar  language  (State  v.  Curtis,  8  Texas  Civ.  App.,  506), 
and  the  statement  quoted  admits  of  the  construction  that  appeliants 
expected  to  prove  that  there  had  been  no  such  loud  talking,  etc.,  as 
would  cause  a  breach  of  tiie  bond,  which  was  tlie  statement  of  a  conclu- 
sion rather  than  a  fact.  The  aj)plication  also  failed  to  state  that  "due** 
diligence  had  been  used,  though  it  did  state  diligence  which  seems  suffi- 
cient. 

The  petition  failed  to  distinctly  allege  and  the  proof  failed  to  show, 
expressly,  that  any  license  had  ever  been  issued  to  W.  H.  and  H.  E. 
Earl,  though  it  appears  both  from  the  petition  and  the  proof  that  thej 
had  made  the  application,  paid  the  taxes  required  by  law,  given  the 
bond,  and  engaged  in  the  business  contemplated  in  the  bond.  The  an- 
swer consisted  only  of  a  general  demurrer  and  a  general  denial,  and  the 
general  demurrer  seems  to  have  been  abandoned,  as  no  action  appears 
to  have  been  taken  upon  it.  Every  intendment  is  therefore  to  be  in- 
dulged in  favor  of  the  petition,  which  must  consequently  be  held  to  im- 
port an  allegation  that  a  license  had  issued.  The  same  may  be  said  of 
the  evidence.  Lucas  v.  Johnson,  64  S.  W.  Eep.,  823.  The  judgment 
is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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A.  E.  HORD  ET  AL.  V.  GULF,  COLORADO  &  SaNTA  Pe  EaILWAY 

Company. 

Decided  June  20,  1903. 

1. — ^Practice — Depositions. 

The  proper  way  to  attack  a  deposition  as  not  regularly  and  correctly  taken 
and  returned,  is  by  motion  to  suppress. 

2.^Same — 'Vi  itness — Impeachment. 

On  the  trial  a  witness,  who  testified  for  the  plaintiffs  by  deposition,  was 
introduced  by  the  defendant  and  in  her  evidence  she  stated  that  in  one  par- 
ticular her  deposition,  as  it  read,  made  her  state  exactly  the  contrary-  to  what 
she  really  did  state.  The  plaintiffs  tlien  offered  to  prove  by  the  notary  who  took 
the  deposition  the  proceedings  connected  with  that  taking,  showing  that  the 
deponent  after  making  her  answers  to  interrogatories  liad  them  read  over  to  her 
and  approved  them  before  signing  the  same.  This  proposed  proof  was  excluded 
upon  the  objection  that  the  plaintiffs  could  not  thus  impeach  their  own  witness. 
Held  error,  because,  first,  the  witness  being  called  by  the  defense  to  give  af- 
firmative testimony  became,  to  that  extent  at  least,  a  defense  witness;  second, 
because  the  oral  testimony  would  tend  to  rebut  the  oral  testimony  of  the  depo- 
sition witness  against  her  deposition,  and,  third,  b;2cause  the  testimony  would 
tend  to  show  that  the  deposition  witness  had  made  contradictory  statements. 

8. — Same — Charge  of  Court. 

A  charge  of  the  court  which  imparts  undue  prominence  to  conflicting  theories 
of  a  case  is,  under  any  circumstances,  objectionable. 

4. — Same — Damages — ^Negligence — Proximate  Cause. 

The  previous  negligence  of  the  deceased  would  not  defeat  a  recovery  if  the 
evidence  shows  that  the  puffing  and  blowing  off  of  steam  by  the  defendant  com- 
pany's locomotive,  which  proximately  caused  deceased's  horse  to  run  away  and 
kill  him,  occurred  after  he  had  gotten  control  of  the  horse,  since  such  previous 
negligence  would  not  be  the  proximate  cause  of  his  death. 

5.— Same — ^Weight  of  Evidence. 

See  the  opinion  for  a  charge  of  the  court  held  obnoxious  as  upon  the  weight 
of  evidence. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Stuart  &  Bell,  for  appellants. 

ElJridge,  Oardner  &  MidJciff  and  J.  W.  Terry,  for  appellee. 

SPEER,  Associate  Justice. — Appellants,  the  surviving  wife  and 
children  of  H.  C.  Hord,  deceased,  sued  the  appellee  for  damages  for  in- 
juries resulting  in  the  death  of  said  Hord,  and  from  an  adverse  verdict 
and  judgment  have  appealed. 

Upon  the  trial  of  the  cause  Mrs.  Tennie  Benge  testified  by  deposition 
for  the  appellants,  in  part  as  follows:  "1  saw  the  accident  on  August 
29,  1901,  that  resulted  in  Mr.  Herd's  death.  *  *  *  He  was  driv- 
ing north  from  the  freight  depot.  He  was  riding  in  his  bug^.  He 
was  north  of  the  depot  and  was  going  north  in  the  direction  of  the  mat- 
tress factory.    The  horse  got  scared  at  an  engine  on  the  Santa  Fe. 
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The  horse  ran  away  and  Mr.  Hord  was  killed.  The  engine  was  north 
of  the  horse  and  was  backing  south  on  the  track  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway.  It  was  moving  and  going  south,  was  making  a 
noise  by  the  steam  pufiBng  and  blowing  off.  The  noise  caused  by  the 
puffing  and  blowing  off  of  the  steam  could  easily  be  heard  where  I  was. 
*  *  *  Mr.  Hord  seemed  to  have  perfect  control  of  the  horse  until 
the  horse  was  frightened  by  the  engine  puffing  and  blowing  off  steam. 
After  that  he  seemed  to  lose  control  of  the  horse,  and  could  do  nothing 
with  him.  *  *  *  It  was  making  a  good  deal  of  noise.  ♦  ♦  ♦ 
It  seemed  to  me  that  this  engine  made  more  noise  than  was  usually 
made  by  other  engines.*^ 

The  latter  part  of  the  above  testimony  to  the  effect  that  Hord  had 
control  of  his  horse  until  the  engine  began  pufimg  and  blowing  off  steam 
and  that  the  noise  of  this  engine  was  more  than  was  usually  made  by 
other  engines,  was  in  response  to  appellee^s  cross-interrogatories.  Dur- 
ing the  progress  of  the  introduction  of  appellee^s  testimony  this  wit- 
ness was  placed  upon  the  stand  and  testified:  '^I  gave  a  deposition 
in  this  case.  We  read  the  answers  over  as  we  wrote  them  down.  It  is 
not  correct  in  my  deposition  where  it  says  that  this  engine  made  more 
noise  than  was  usually  made  by  an  engine;  I  did  not  say  that.  I  an- 
swered that  it  made  no  more  noise.  I  didn^t  understand  the  answer 
to  mean  that  it  made  more  noise  than  engines  usually  did.  No  sug- 
gestions were  made  to  me  as  to  how  I  was  to  answer  the  interrogatories. 
When  the  question  was  first  asked  I  meant  to  answer  it  that  the  engine 
made  no  more  noise  than  engines  usually  did.  The  engine  going  across 
Scott  street  made  no  more  noise  than  engines  usually  do.  *  *  *" 
And  further  upon  cross-examination,  she  said :  "I  don't  know  whether 
the  switch  engine  scared  Mr.  Hordes  horse  or  not.  I  saw  it  back  down. 
I  don't  know  whether  the  horse  got  scared  at  the  engine,  but  it  was 
scared." 

Appellants  then  offered  to  prove  by  S.  K.  Rudolph,  the  notary  who 
took  the  depositions  of  the  witness,  that  "said  Mrs.  Tennie  Benge  was 
very  careful  in  giving  her  answers  to  the  deposition  taken  by  me  (him) 
in  said  cause,  and  that  she  held  the  interrogatories  in  her  hand,  and  dic- 
tated the  answers,  she  sitting  by  my  (his)  side,  and  that  I  (he)  read 
each  answer  over  to  her  as  soon  as  it  was  written  down,  and  she  ap- 
proved it  before  I  (he)  passed  to  the  next  interrogatory.''  Upon  the 
objection  of  appellee  upon  the  grounds  that  appellants  could  not  thus 
impeach  their  own  witness,  the  court  excluded  the  evidence,  and  the 
exception  taken  to  such  ruling,  in  our  opinion,  presents  error  which 
necessitates  the  reversal  of  the  judgment. 

In  the  first  place  the  appellants  should  have  objected  to  the  line  of 
interrogatories  which  sought  to  impeach  the  witness'  deposition.  The 
remedy  of  appellee,  if  the  depositions  had  not  been  regularly  and  cor- 
rectly taken  and  returned,  was  by  motion  to  suppress,  and  not  the  plan 
pursued.     Railway  v.  Long,  65  S.  W.  Rep.,  863.     But  there  is  no  need 
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for  a  digresBion.  The  court  could  only  pass  upon  questions  presented. 
And  moreover  he  was  only  called  upon  to  pass  upon  the  particular  ob- 
jection made  to  the  proffered  testimony,  i.  e.,  that  appellants  could  not 
thus  impeach  their  own  witness.  The  witness  having  been  called  by 
the  appellee  for  the  purpose  of  giving  afiSrmative  testimony  in  its  be- 
half, she  thereupon  to  this  extent,  at  least,  became  appellee's  witness. 
Gaines  v.  State,  53  S.  W.  Rep.,  624;  Woodward  v.  State,  58  S.  W. 
Rep.,  142. 

It  can  not  be  said  that  this  error  is  harmless  because  the  oflBcert  cer- 
tificate sufficiently  attests  the  correctneses  of  the  witness'  answers.  His 
oral  testimony  would  tend  to  contradict  and  rebut  the  testimony  of  Mrs. 
Benge,  and  as  against  the  objections  made  should  have  been  admitted. 
It  was  undeniably  prejudicial  to  appellants  to  have  the  verity  of  their 
depositions  thus  assailed  without  being  allowed  to  rebut  the  damaging 
testimony  by  the  officer  whose  certificate  was  thus  impeached. 

The  proposed  testimony  further  tended  to  show  that  the  witness  had 
made  prior  contradictory  statements  and  should  perhaps  for  that  reason 
have  been  admitted,  and  this,  too,  whether  she  be  treated  as  appellee's 
or  appellants'  witness.  Railway  v.  Mitchell,  21  Texas  Civ.  App.,  463; 
Nussbaum  v.  Railway,  57  S.  W.  Rep.,  249;  Hays  v.  Railway,  106  Fed. 
Rep.,  48;  Greenleaf  on  Evidence,  sec.  444;  Thompson  on  Trials,  sec. 
512. 

The  charge  of  the  court  on  the  whole  is  probably  subject  to  the  criti- 
cism that  too  much  prominence  is  given  the  appellee's  theory  of  the 
case,  and  especially  to  the  issue  of  deceased's  contributory  negligence. 
Lumsden  v.  Railway,  67  S.  W.  Rep.,  168. 

It"  is  contended  by  appellants  that  the  eleventh  paragraph  of  the 
court's  charge  is  erroneous  wherein  it  directs  a  verdict  for  appellee  in 
the  event  deceased  was  guilty  of  negligence  in  getting  into  his  buggy, 
because  the  evidence  raised  the  issue  that  he  had  gotten  control  of  the 
horse  after  getting  into  the  buggy,  and  was  thrown  out  by  his  horse 
being  again  or  further  frightened.  It  is  not  necessary  in  view  of  the 
reversal  for  us  to  pass  upon  the  sufficiency  of  the  evidence  to  raise  this 
issue,  but  we  will  add  that  if  upon  another  trial  the  testimony  tends  to 
show  that  the  puffing  and  blowing  off  of  steam  which  proximately 
caused  deceased's  horse  to  run  away  and  kill  him,  occurred  after  he  had 
gotten  control  of  his  horse,  then  deceased's  previous  negligence  would 
not  preclude  a  recovery;  because  not  the  proximate  cause  of  his  death. 

The  third  section  of  the  court's  charge  was  as  follows :  ^T^f  you  find 
that  said  horse  became  frightened  and  ran  away  on  account  of  a  whistle 
by  the  said  engine,  or  on  account  of  said  engine  popping  off  steam,  this 
alone  would  not  render  the  defendant  liable  for  the  death  of  said  Hord, 
and  you  can  not  find  for  the  plaintiffs  unless  you  further  find  that  the 
defendant's  employes  operating  said  engine  were  guilty  of  negligence 
by  causing  or  permitting  said  engine  to  make  more  or  greater  noise  by 
whistling  or  popping  off  steam  than  persons  of  ordinary  care  operating 
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said  engine  under  the  same  circumstances  would  have  caused  or  per- 
mitted, and  unless  you  further  find  that  such  more  or  greater  uoise,  if 
there  was  such,  was  the  cause  of  said  hprse  becoming  frightened." 

This  charge  is  objected  to  because  it  is  upon  the  weight  of  the  evi- 
dence and  assumes  that  noise  by  whistling  and  popping  off  steam  was 
necessary  at  sucli  place  and  this  objection  is  not  without  force,  and  this 
feature  sliould  be  eliminated  from  the  charge  upon  another  trial.  Uc- 
versed  and  remanded. 

Reversed  and  remanded. 
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H.  L.  Meador  ET  AL.  V.  Eebecca  a.  Adams. 

Decided  June  20,  1003. 

laqvor  Dealer's  Bond. 

The  principle  of  law  ^^Vh  iT>vflHH«»*A^.  ?ti  "wboV  or  iti  r^**rt.  a  f«f«*"*or7 
ix)Dd  upon  the  ground  that  its  conditions  are  more  onerous  than  required  hy 
the  statute  under  which  it  was  executed,  does  not  apply  when  the  bond,  volun- 
tarily executed  and  acted  upon,  is  in  an  amount  in  excess  of  that  required  by 
statute.  In  any  event,  such  a  bond,  being  unattended  by  fraud  upon  the  ob- 
ligors, under  color  of  law,  would  be  valid  to  the  amount  prescribed  by  the 
statute.    Note  the  opinion  arguendo  on  the  principle. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Martin  &  Oeorge,  for  appellants. 

Daniels  &  Keith  and  G.  H.  Goodson,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  sued  appellant  Meador  and 
the  sureties  on  his  retail  liquor  bond,  alleging  as  breaches  thereof  that 
said  Meador  had  on  divers  specified  occasions  permitted  Harry  B. 
Adams,  appellee's  minor  son,  to  enter  and  remain  in  his  place  of  busi- 
ness for  retailing  malt  liquors,  and  had  therein  given  and  sold  beer 
to  said  minor.  The  trial  resulted  in  a  judgment  for  appellee  in  the 
sum  of  $1000  for  two  infractions  of  the  bond. 

The  case  appears  before  us  upon  an  agreed  state  of  pleading  and  facj; 
as  provided  in  article  1414  Snylcs'  Texas  Civil  Statutes.  Therefrom 
it  appears  that  appellant,  about  February  1,  1902,  duly  applied  for  and 
procured  license  to  do  business  as  a  dealer  in  malt  liquors  exclusively, 
to  be  drunk  on  the  designated  premises,  and  therefor  gave  the  bond 
sued  on  in  this  case,  with  John  M.  Dockery  and  Stark  West  as  sure- 
ties, thereafter  engaging  in  business  as  specified  in  the  license.  The 
bond  was  duly  presented  to  and  approved  by  the  county  judge  of  Erath 
County,  and  is  in  form  and  upon  conditions  in  all  respects  as  required 
by  Kevised  Statutes,  article  SOGOg,  as  amended  by  act  approved  April 
27,  1901,  save  that  it  is  in  the  sum  of  $5000  instead  of  $1000,  as  is  by 
said  article  required  of  persons  dealing  exclusively  in  malt  liquor.  It 
is  agreed  that  in  all  other  particulars  the  pleading  and  proof  support 
the  judgment,  the  sole  question  presented  being  whether  the  bond  in 
question  is  void  by  reason  of  the  variance  noted.  Appellants'  conten- 
tion is  that  the  bond  is  more  onerous  than  required  by  law,  and  hence 
nonenforcible. 

The  article  of  the  statute  so  far  as  necessary  to  quote  is  as  follows: 
''Article  50G0g.  Any  person,  firm  or  association  of  persons  desiring  to 
engage  in  the  sale  of  spirituous,  vinous  or  malt  liquors,  or  medicated  bit- 
ters capable  of  producing  intoxication,  to  be  drunk  on  the  premises, 
«hall,  before  engaging  in  such  sale  be  required  to  enter  into  bond  in  the 
sum  of  $5000;  provided,  however,  that  any  person,  firm  or  corporation 
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dealing  in  exclusively  malt  liquors  shall  be  required  to  give  bond  only 
in  the  sum  of  $1000,  with  at  least  two  good  lawful  and  sufficient  sure- 
ties, payable  to  the  State  of  Texas,  to  be  approved  by  the  county  judge, 
conditioned/*  etc.,  as  provided  in  the  article.  The  conditions  relating 
to  the  dealer  in  "spirituous,  vinous  or  malt  liquors  or  medicated  bitters 
capable  of  producing  intoxication,  to  be  drunk  on  the  premises,"  also 
relate  and  apply  to  persons  dealing  '^exclusively"  in  malt  liquors.  No 
discrimination  whatever  is  made  in  that  statute  between  the  two  classes 
of  dealers  therein  named  save  that  one  who  deals  exclusively  in  malt 
liquors  to  be  drunk  on  the  premises,  is  not  required  to  give  bond  in  a 
sum  greater  than  $1000. 

Does  the  fact  that  the  bond  sued  on  is  in  the  greater  sirni  render  the 
bond  more  onerous  in  the  sense  in  which  that  term  is  used  when  invoked 
as  a  defense  to  an  obligation  sought  to  be  enforced? 

We  can  not  think  so  under  the  circumstances  of  this  case.  The 
lexicographers  define  onerous  as  'Tjurdensome  or  oppressive."  When 
given  and  approved  the  acts  inhibited  were  not  other  or  different  than 
would  have  been  the  case  had  the  bond  been  made  in  the  sum  of  $1000. 
The  conditions  and  limitations  affecting  his  business  were  no  greater 
or  less  in  one  case  than  the  other.  The  obligation  resting  upon  appel- 
lants was  precisely  the  same  save  that,  possibly,  the  consequences  of 
repeated  violations  of  his  obligation  was  greater.  The  sum  in  which 
the  bond  was  made  payable  is  merely  the  aggregate  amount  fixed  to  pro- 
vide for  the  payment  prescribed  for  a  violation  of  the  law  and  the  terms 
of  the  bond.  In  other  words,  it  is  the  mere  penalty  and  not  a  condi- 
tion for  a  violation  of  which  the  obligors  become  liable  by  virtue  of  its 
terms  for  the  payment  of  a  fixed  sum  in  the  nature  of  liquidated  dam- 
ages to  an  aggrieved  person. 

What  would  be  the  effect  if  bond  in  the  unnecessarily  greater  sum 
had  been  required  and  given  under  circumstances  in  the  nature  of 
coercion  need  not  be  considered,  as  such  clearly  is  not  the  case  before 
us.  'It  was  not  alleged  to  have  been  made  under  duress,  and  it  appears 
that  the  execution  of  the  bond  was  purely  voluntary.  The  only  suggest- 
tion  in  this  particular  is  the  appellants*  special  plea  and  the  testimony 
of  appellant,  Meador,  to  the  effect  that  the  bond  sued  on  was  executed 
under  the  mistaken  belief  that  it  was  a  malt  liquor  dealer's  bond. 

Appellant  Header  testified :  "I  can  read  and  write.  I  executed  and 
delivered  the  bond  in  this  case  to  the  county  judge  myself.  I  executed 
the  bond  in  Waco,  Texas.  The  sureties  were  not  in  my  presence  when 
they  signed  the  bond.  I  did  not  read  over  the  bond.  I  went  into  busi- 
ness in  Dublin,  Erath  County,  Texas,  in  the  house  known  there  as  the 
Klondike  saloon,  and  continued  in  business  under  this  bond,  and  it 
served  me  the  purpose  of  running  a  malt  liquor  business  under.  I  dealt 
in  malt  liquors  only.  Although  I  gave  a  $5000  bond  when  the  law  re- 
quired that  $1000  bond  was  sufficient  for  a  dealer  in  malt  liquor,  yet 
the  $5000  bond  served  my  purpose  in  dealing  in  malt  liquor.  I  did 
not  know  the  amount  or  the  conditions  of  the  bond,  but  I  thought  I  was 
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executing  a  bond  for  the  purpose  of  getting  a  license  to  sell  malt  liquors 
only.  I  did  not  know  I  was  signing  a  bond  for  a  dealer  in  whisky.  I 
thought  it  was  a  malt  liquor  dealer's  bond  which  I  had  signed.'^ 

That  is  his  entire  testimony  and  no  other  was  offered  on  the  point. 
We  think  it  utterly  fails  to  show  coercion  or  duress  in  any  sense.  It 
was  voluntarily  presented  to  the  proper  oflScer  for  approval,  and  served 
the  full  purpose  in  view.  If  it  was  a  mistake  on  appellant's  part  it  was 
unilateral,  and  occasioned  by  his  own  negligence,  and  he  can  not  now 
be  heard  to  say  that  he  failed  to  read  the  bond  and  avail  himself  of 
the  mistake  if  any.  Our  statutes  in  certain  garnishment  proceedings 
require  bonds  in  double  the  amount  of  the  debt  sued  for,  and  in  cases 
of  certain  county,  district  and  State  oflBcers  bonds  in  a  fixed  amount 
are  required.  Can  it  be  said  with  any  show  of  reason  that  voluntary 
makers  of  any  such  bond  in  greater  amount  than  is  required  by  "law 
relating  thereto,  are  entitled  to  release  on  the  sole  ground  that  the  same 
was  more  onerous  than  required  by  law?  It  seems  to  us  that  the  doc- 
trine invoked  has  no  application  in  such  cases. 

It  is  said  in  Johnson  v.  Erskine,  9  Texas,  6,  that  '%  render  a  bond 
void  for  want  of  conformity  to  a  statute  it  must  be  made  so  by  express 
enactment,  or  must  be  intended  as  a  fraud  on  the  obligors,  by  color  of 
law,  by  an  evasion  of  the  statute.''  In  the  case  before  us  the  statute 
has  not  forbidden  bonds  in  greater  sum  than  required  by  the  statute, 
nor  declared  the  result  of  nonconformity  therewith  in  the  particular 
under  consideration,  and  to  at  least  the  extent  of  the  amount  re- 
quired by  the  statute  and  of  the  judgment  in  this  case  we  think  it  un- 
doubtedly valid. 

In  Murfree  on  Official  Bonds,  sec.  33,  it  is  said:  "If  the  departure 
from  the  prescribed  formulae  of  the  statute  be  that  the  penalty  in  the 
bond  is  greater  than  that  authorized  by  the  statute,  the  bond  is  neverthe- 
less valid  as  to  the  statutory  amount,  to  that  extent  regular,  and  oflBcial, 
and  void  only  as  to  the  surplus."  And  the  same  author  in  sec.  61,  says : 
'*It  sometimes  occurs  that  a  bond  prescribed  by  a  statute  and  required 
by  it  to  be  taken  by  a  specified  officer,  is  so  drawn  that  it  contains  condi- 
tions in  excess  of  those  specified  by  the  statute.  In  such  a  case,  the 
question  arises  whether  the  bond  is  valid  at  all,  and  if  so,  to  what  ex- 
tent. The  law  in  such  case  seems  to  be  settled,  that  if  such  bond  be 
voluntarily  executed  by  its  obligors,  it  is  valid  so  far  as  it  imposes  obli- 
gations authorized  by  the  statute,  but  the  stipulations  which  are  in 
excess  of  it,  may  be  rejected  as  surplusage.  If  the  penalty  of  a  bond 
voluntarily  given  be  larger  than  that  prescribed  by  the  statute,  the 
bond  is  not  void  for  that  reason;  it  is  valid  to  the  amount  of  the  stat- 
utory penalty,  and  void  only  as  to  the  excess."  See  also  the  State  v. 
Wharton,  26  Texas  Civ.  App.,  2627,  and  authorities  cited  in  8  Cent. 
Dig.,  C.  49,  sec.  '38. 

We  think  it  clear  that  the  judgment  shoidd  be  aflSrmed,  and  it  is  so 
ordered. 

Affirmed. 
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J.  I.  McLeod  et  al.  v.  The  State. 

Decided  June  20,  1003. 

1. — ^Action  on  Liquor  Dealer's  Bond. 

There  is  no  merit  in  the  defense  to  an  action  on  a  liquor  dealer's  bond  that 
the  bond  is  invalidated  by  reason  of  the  fact  that,  at  difi'erent  times,  the  busi- 
ness autliorized  by  the  license  was  temporarily  suspended  at  the  place  author- 
ized, and  transferred  to  and  carried  on  at  other  places  without  a  transfer  of  the 
license.  The  illegal  carrying  on  of  business  at  the  unauthorized  places  could 
not  affect  the  bond  as  apply mg  to  the  place  named  therein  and  in  the  license. 

2. — ^Practice  on  Appeal — ^Assignments  of  Error. 

Assignments  of  error  too  meager  to  specifically  point  out  errors  complained 
of,  and  attended  by  no  suincient  statement,  will  not  be  considered  on  appeaL 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Nugent  &  Pannile,  for  appellants. 

Lee  Riddle^  Dick  Oxford,  and  J.  B.  Keith,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by  and  in 
the  name  of  the  State,  for  the  use  of  Erath  County,  on  a  liquor  deal- 
er's bond  executed  by  J.  I.  McLeod  as  principal,  and  others  as  sureties, 
covering  the  sale  of  malt  liquors  exclusively  to  be  drunk  on  the  prem- 
ises, in  the  town  of  Victor,  Erath  County,  Texas,  as  specified  both  in  the 
bond  and  license,  and  resulted  in  a  judgment  for  $1000  on  a  verdict 
finding  two  infractions  of  the  bond,  from  which  this  appeal  is  prose- 
cuted by  all  the  obligors. 

McTjeod  seems  to  have  applied  for  and  obtained  license  to  sell  malt 
liquors  at  Victor,  April  1,  1901,  paying  the  necessary  taxes,  but  the 
bond  declared  on,  which  also  bore  date  April  1,  1901,  was  not  approved 
till  August  6,  1901.  The  petition,  which  was  filed  December  13,  1901, 
alleged  various  breeches  of  the  bond  in  AuQrust,  September  and  October 
after  its  approval,  in  that  a  minor,  Roll  Smith,  had  been  permitted  to 
enter  and  remain  during  each  of  said  months  in  the  house  at  Victor 
used  by  McLeod  under  said  license  as  a  beer  saloon,  and  in  that  Mc- 
Leod, his  agents  and  servants,  had  sold  beer  to  said  minor  there,  which 
allegations,  at  least  to  two  infractions  of  the  bond,  were  sustained  by 
the  evidence. 

Charley  Arthur,  after  taking  the  stand  at  the  instance  of  appellants, 
testified  on  cross-exam inition  as  follows:  "I  have  seen  Roll  Smith  go 
through  the  saloon  into  the  restaurant,  while  I  was  running  the  restau- 
rant, in  September,  1901,  and  have  seen  him  sitting  in  the  beer  saloon 
on  the  benches  during  said  month  while  Bhssengame  was  running  the 
beer  joint.^'  While  Blassengame  denied  in  a  general  way  permitting 
Roll  Smith  or  other  minors  to  enter  and  remain  in  the  saloon,  he  did 
not  specifically  contradict  this  statement,  and  was  not  himself  there  all 
the  time,  since  he  went  away,  leaving  his  son  and  others  in  charge.    Nor 
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was  it  contradicted  by  any  other  witness.  On  the  contrary,  it  was  cor- 
roborated by  the  testimony  of  Eoll  Smith,  though  he  does  not  seem  to 
have  been  a  trustworthy  witness,  in  view  of  the  contradictions  in  his 
own  testimony.  The  evidence  also  warranted  a  finding  that  Blassen- 
game  and  those  left  in  charge  by  him  were  running  the  saloon  for 
McLeod,  and  that  Roll  Smith,  to  whom  beer  was  sold,  was  a  minor,  and 
known  to  him  to  be  such. 

That  there  was  a  breach  of  the  bond  in  permitting  Roll  Smith  to 
enter  and  remain  in  the  saloon  was,  we  think,  as  indicated  above,  con- 
clusively established  by  the  eviplence.  We  need  not,  therefore,  con- 
sider the  alleged  error  in  the  charge  submitting  that  issue  to  the  jury. 

Appellants  sought  to  invalidate  the  bond  on  the  alleged  ground  that 
the  business  at  Victor  had  been  temporarily  moved  to  Highland  after 
the  execution  of  the  bond  sued  on  without  any  transfer  of  the  license  to 
Highland,  and  on  the  further  alleged  ground  that  the  business  at  Vic- 
tor had  been  temporarily  moved  to  and  run  at  Dublin  under  the  same 
license  and  bond  during  the  reunion  at  Dublin,  August  7,  8  and  9,  1901. 
The  contention  of  the  brief  seems  to  be,  though  the  question  is  pre- 
sented in  a  very  unsatisfactory  manner — so  much  so  that  we  perhaps 
ought  not  to  consider  it  over  appellee's  objections — ^that  the  business  at 
Victor  was  rendered  unlawful  by  the  temporary  removals  to  Higliland 
and  Dublin,  but  we  infer  from  the  plea  presenting  this  defense  that  the 
business  as  conducted  at  Higl:land  and  Dublin  was  unauthorized  rather 
than  at  Victor.  The  payment  of  the  tax,  execution  of  the  bond  and 
issuance  of  the  license  to  sell  malt  liquor  at  Victor  established  the  right 
of  McLeod  to  do  business  there,  and  the  temporary  closing  of  the  busi- 
ness at  Victor  without  a  valid  transfer  of  the  license  to  do  business  else- 
where did  not  forfeit  this  right.  When  the  breaches  complained  of 
occurred  the  business  was  carried  on  at  Victor  under  license  and  bond 
naming  Victor  as  the  place  of  business. 

Many  other  questions  are  raised  by  the  numerous  assignments  of 
error,  but  without  overruling  the  objections  made  in  appellee's  brief  to 
these  assignments  and  to  the  manner  of  briefing  them,  which  in  many 
instances  seem  well  taken,  we  hardly  think  there  can  be  any  merit  in 
any  of  them  unless  it  be  the  fifth,  reading:  'The  court  erred  in  sus- 
taining the  special  exceptions  of  the  plaintiff  to  the  plea  of  non  est 
factum  by  the  defendants,  G.  B.  Maloney,  A.  M.  Maloney  and  W.  J. 
Wasson,  as  to  the  execution  and  acknowledgment  of  the  bond  sued 
on  herein  by  said  last  named  defendants,  as  their  said  plea  more  fully 
appears  in  defendant's  trial  amendment,  filed  October  27,  1902,  which 
said  plea  is  hereby  referred  to  and  made  a  part  hereof.'* 

Appellee  objects  to  this  assignment  because  "it  points  out  no  specific 
error,"  etc.,  and  because  it  is  not  followed  by  a  suitable  statement;  and 
these  objections  must  be  sustained.  The  exceptions  referred  to  in  the 
assignment  as  special  exceptions  are  not  given  or  referred  to  in  the 
statement,  nor  are  the  grounds  of  the  ruling  complaimed  of  shown 
either  by  the  propositions  or  statement,  and  we  have  no  mean3  of  know- 
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ing  what  issues  were  raised,  and  consequently  determined  without 
searching  the  transcript,  which  we  are  not  required  to  do.  We  there 
find,  however,  three  distinct  exceptions,  each  raising  a  different  objec- 
tion to  the  plea,  the  first  being  that  it  was  not  sworn  to.  Whether  or 
not  the  plea  was  sworn  to  when  the  ruling  was  made  does  not  appear 
from  the  statement,  which  merely  refers  to  the  pages  of  the  transcript 
for  the  plea.  If  we  turn  to  the  transcript  we  find  the  jurat  bears  date 
October  28,  1902,  which  was  the  next  day  after  the  ruling  complained 
of  seems  to  have  been  made.  The  brief  itself  should  have  informed  us 
in  some  way  of  what  was  involved  in  the  ruling  complained  of,  which 
was  not  done  by  a  bare  reference  to  the  plea. 

The  most  serious  question  in  the  case  is  whether  the  State  can  re- 
cover more  than  one  penalty  where  there  have  been  two  or  more  breaches 
of  a  liquor  dealer's  bond.  But  as  this  question  has  not  been  briefed, 
or  even  suggested,  and  as  we  have  already  afiSrmed  a  judgment  for  $1500 
in  a  similar  case,  Geo.  Sealfi  &  Co.  v.  The  State,  in  which,  too,  the 
question  was  not  raised,  and  as  the  meaning  of  the  statute  is  not  en- 
tirely clear,  the  judgment  will  not  be  disturbed. 

Affirmed. 
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Port  Worth  &  Denver  City  Eailway  Company  v. 

P.  H.  Partin  et  Ux. 

Decided  June  27,  1903. 

l.<— Piactioe— -Contumance — ^BiU  of  £zoeption»-*SaTpriM. 

A  bill  of  exceptions  to  the  refusal  of  continuance  which  does  not  include  the 
application  therefor  nor  otherwise  disclose  its  merits  is  entitled  to  no  considera- 
tion in  the  appellate  court.  But  note  the  opinion  for  Uie  substance  of  the 
amended  petition  held,  in  view  of  the  substance  of  the  original  petition,  not  to 
operate  a  surprise  and  ^ititle  a  continuance. 

8.— Negligence— Charge. 

In  defining  negligence  the  charge  used  the  phrase  ''ordinary  prudent  man** — 
substituting  the  word  "ordinary/*  for  the  customary  and  technically  correct  word 
"ordinarily."  Held,  that  the  objection  is  hypercritical,  especially  when  tested 
by  the  context  of  the  charge. 

8.^PeT8onal  Injuries — ^Declarations  as  Res  Gestae. 

Declarations  of  the  injured  party,  immediately  after  receiving  the  injuries, 
80  intimately  connected  with  the  transaction  resulting  in  the  injury  as  to  be  a 
part  of  it,  and  under  circumstances  to  exclude  the  idea  of  fabrication,  are  prop- 
erly admitted  as  res  gestae. 

4.— practice — Special  Charge. 

When  the  general  charge  comprehensively  and  correctly  embodies  a  proposi- 
tion involved  in  the  case,  a  special  charge  on  that  subject  is  properly  refused. 

5.— Ihity  of  Railway  £mploye»— Frightening  Teams. 

Liability  for  frightening  a  team  by  the  railway  whistle  would  be  incurred 
upon  the  willful  blowing  of  the  whistle,  or  by  sounding  it  when  such  employes 
have  reasonable  grounds  for  believing  that  the  noise  would  cause  fright  to  teams 
near  the  track,  when  from  either  cause  injury  resulted  from  fright  of  teams — 
foUowing  Hargis  v.  Railway,  75  Texas,  19.  Note  affirmative  nature  of  proof 
on  this  phaze  of  the  case. 

C — Damages — Charge. 

It  is  no  ground  for  reversal  that  the  court  referred  to  the  amount  of  dam- 
ages claimed — ^not  giving  prominence  to  the  amount.  The  petition  claimed 
^000  damages  and  the  jury  gave  $525. 

Appeal  from  the  District  Court  of  Hall.  Tried  below  before  Hon. 
S.  P.  Huff. 

Stanley,  Spoonis  &  Thompsotij  for  appellant. 
0.  A,  Brown,  for  appellee. 

SPEER,  Associate  Justice. — P.  H.  Partin,  unnecessarily  joined  by 
his  wife,  instituted  this  suit  to  recover  damages,  the  most  part  for  per- 
sonal injuries  received  by  the  latter  in  consequence  of  her  team  becom- 
ing frightened  at  the  whistling  of  one  of  appellant's  locomotives,  caus- 
ing it  to  run  away  and  upset  the  buggy  in  which  she  was  riding.  The 
verdict  and  judgment  were  for  $500,  for  the  personal  injuries  and  $25 
for  the  damages  to  the  buggy  and  harness. 

The  first  assignment  presents  no  error,  because  the  bill  of  exception 
tak^n  to  the  court's  refusal  to  grant  the  continuance  neither  includes 
the  application  nor  in  any  other  maimer  brings  the  same  before  us  for 
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consideration.  The  instrument  contained  in  the  transcript  is  not 
therefore  properly  a  part  of  the  record.  Chicago,  E.  I.  &  T.  Railway 
Co.  V.  Long,  7  Texas  Ct.  Rep.,  374. 

We  have  read  the  application,  however,  and  think  the  court  commit- 
ted no  error  in  refusing  it.  The  original  petition  described  the  injuries 
as  follows:  "Caused  said  horses  to  run  away,  throwing  plaintiff  Mrs. 
N.  L.  Partin  violently  on  the  ground  on  her  side,  causing  her  great  pain. 
That  she  was  injured  both  externally  and  internally,  causing  her  much 
mental  anguish  and  suffering,  and  is  at  this  date  (twelve  days  after 
the  accident)  unable  to  be  out  of  bed  or  attend  to  her  accustomed  duties. 
That  she  is  still  suffering  much  pain  on  account  of  the  said  acts  of  the 
defendant,  and  tliat  said  injury  to  her  is  permanent,  and  it  is  doubtful 
if  she  will  ever  be  able  to  attend  to  her  household  affairs  again."  The 
amended  petition,  filed  upon  the  eve  of  the  trial,  to  some  extent  am- 
plified the  above  in  this  wise:  "*  *  *  throwing  the  plaintiff  N. 
L.  Partin  violently  on  the  ground,  breaking  one  of  her  ribs,  bruising 
her  side,  shoulder  and  hip.'^  This  was  not  such  an  amendment  as  was 
calculated  to  surprise  the  defendant.  The  allegations  of  injuries  con- 
tained in  the  original  petition  were  general,  it  is  true,  but  specific  in 
the  respect  that  they  were  produced  by  plaintiff  having  been  thrown 
violently  on  the  ground  on  her  side,  and  this  we  consider  reasonably 
sufficient  to  apprise  the  defendant  of  the  probable  injury  to  the  ribs, 
shoulder  and  hip,  all  these  parts  of  the  human  body  being  included  in 
the  somewhat  comprehensive  term  ''side."  Gulf,  C.  &  S.  F.  Railway 
Co.  V.  McMannewitz,  70  Texas,  73;  Missouri,  K.  &  T.  Railway  Co.  v. 
Edling,  45  S.  W.  Rep.,  406;  Id.  v.  Walden,  46  S.  W.  Rep.,  87;  City  of 
Dallas  v.  Jones,  54  S.  \V.  Rep.,  606. 

The  court  defined  negligence  to  be  the  want  of  such  care  and  caution 
as  an  "ordinary  prudent  man"  would  exercise  under  the  same  circum- 
stances. The  use  of  the  word  "ordinary"  in  this  connection  instead 
of  the  preferable  word  "ordinarily"  is  not  material,  especially  when  the 
entire  context  of  the  charge  is  considered.  San  Antonio  Gas  Co.  v. 
Robertson,  55  S.  W.  Rep.,  347 ;  Houston  &  T.  C.  Railway  Co.  v.  Milam, 
58  S.  W.  Rep.,  735. 

Immediately  after  the  accident  the  husband  and  another  went  to 
the  scene  and  found  Mrs.  Partin  lying  on  the  ground  where  she  had 
been  thrown  out  of  the  buggy.  After  working  with  her  about  twenty 
minutes  she  regained  consciousness,  and  in  response  to  a  question  from 
her  daughter  as  to  what  her  condition  was,  she  stated :  "Thank  (Jod, 
my  children  are  saved,  though  I  am  killed."  There  was  no  error  in 
permitting  the  witnesses  to  detail  this  statement.  It  was  res  gestae. 
The  latter  part  was  clearly  indicative  of  her  pain  and  suffering  and  so 
intimately  associated  with  the  catastrophe  as  to  be  a  part  of  it.  The 
very  language  excludes  the  idea  of  fabrication.  International  &  G.  N. 
Railway  Co.  v.  Anderson,  82  Texas.,  516;  Texas  &  Pacific  Railway  Co, 
V.  Robertson,  82  Texas,  657;  Id.  v.  Hall,  83  Texas,  675.  The  appel- 
lant  should  not  complain,  that  in  tlie  same  breath. jshe  thanked  God 
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that  it  hadn't  killed  her  children  also.  It  tended  in  no  way  to  sliow 
mental  suffering  on  account  of  her  children,  but  rather  it  was  an  excla- 
mation of  joy  immediately  upon  regaining  consciousness  that  her  diil- 
dren  were  uninjured.  For  the  mental  suffering  growing  out  of  the 
apprehensions  for  her  own  life  she  was  entitled  to  recover. 

The  court's  charge  sufficiently  presented  the  appellant's  defense  of 
contributory  negligence,  and  there  was  therefore  no  error  in  refusing 
special  charges  upon  that  issue. 

Neither  was  there  error  in  refusing  the  third  special  charge.  We  do 
not  think  it  is  the  law  that  before  the  jury  *'can  return  a  verdict  for 
the  plaintiff  you  (they)  must  find  that  the  blowing  of  the  whistle  was 
both  wanton  and  willful."  On  the  contrary,  plaintiff  would  be  entitled 
to  a  verdict  for  his  damages  if  the  operatives  of  the  engine  sounded  the 
whistle  after  they  knew  or  had  reason  to  believe  that  the  same  would 
frighten  his  horses. 

Whether  or  not  it  was  the  duty  of  appellant's  employes  operating  its 
train  to  keep  a  reasonable  lookout,  or  to  exercise  ordinary  care,  to  dis- 
cover persons  and  teams  along  the  public  road  near  but  not  on  its  right 
of  way,  we  need  not  discuss,  since  we  are  of  opinion  the  evidence  is 
sufficient  in  the  present  case  to  support  a  finding  that  the  engineer 
actually  saw  Mrs.  Partin,  and  either  knew  or  had  reasonable  grounds 
to  believe  that  to  sound  the  whistle  in  the  manner  and  at  the  time  indi- 
cated by  the  evidence  would  frighten  her  team.  Witnesses  for  appellees 
testified  that  the  engineer,  who  was  on  the  side  of  the  engine  cab  nearest 
appellees,  sat  at  the  open  window  with  his  face  toward  them,  and  that 
there  was  no  obstruction  to  prevent  his  seeing  them.  Brown  v.  Griffin, 
71  Texas,  659;  Railway  Co.  v.  Ball,  26  Texas  Civ.  App.,  600.  The 
engineer  admitted  that  he  saw  "some  people  and  teams  out  there  and 
just  observed  that  there  was  some  sort  of  commotion."  He  further 
testified :  'T  saw  eight  or  ten  car  lengths  past  the  cattle  when  1  looked 
out  and  saw  the  people  in  the  road.  That  was  when  I  whistled  the  two 
short  blasts."  The  evidence  showed  that  the  cattle  were  some  distance 
ahead  of  Mrs.  Partin,  and  that  the  whistling  which  caused  the  team 
to  become  frightened  and  to  run  away  occurred  after  the  engine  had 
passed  the  cattle  and  while  it  was  nearer  to  plaintiff's  vehicle.  We 
think  this  evidence  tended  to  show  that  the  engineer  saw  Mrs.  Partin 
in  the  highway,  and  that  he  knew,  or  should  have  known,  that  to  whistle 
would  endanger  her.  Hargis  v.  Railway  Co.,  76  Texas,  19;  Gulf,  C.  & 
S.  F.  Railway  Co.  v.  Box,  81  Texas,  670;  San  Antonio  &  A.  P.  Railway 
Co.  V.  Belt,  59  S.  W.  Rep.,  611.  Notwithstanding  the  apparent  holding 
otherwise  in  Hargis  v.  Railway,  supra,  some  of  the  latter  authorities 
indicate  that  it  is  the  duty  of  the  railway  employes  operating  its  engines 
to  exercise  ordinary  care  not  to  frighten  teams  on  public  highways  near 
its  track  by  unnecessary  noises,  notwithstanding  such  employes  may 
have  no  actual  notice  of  the  proximity  of  such  teams.  In  other  words, 
where  the  circumstances  are  such  as  to  cause  a  reasonably  prudent  per- 
son to  believe  that  the  unnecessary  noise  would  frighten  the  horses  of 
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any  one  traveling  along  the  thoroughfare,  and  thereby  cause  injury,  and 
such  injury  follows,  there  is  liability.  Missouri,  K.  &  T.  Railway  Co. 
V.  Traub,  47  S.  W.  Rep.,  282 ;  Id.  v.  Bellew,  54  S.  W.  Rep.,  1079. 

There  was  no  error  in  instructing  the  jury  that  if  they  found  for  the 
plaintiff  their  verdict  would  be  for  the  plaintiff  not  to  exceed  the  sum 
of  $3000,  the  amount  sued  for.  No  such  prominence  was  given  the  mat^ 
ter  as  was  calculated  to  iinpress  the  jury  to  the  prejudice  of  appellant. 
Texas  C.  Railway  Co.  v.  Burnett,  80  Texas,  636.  The  recovery  was 
for  $525  only,  and  no  objection  is  urged  that  this  was  excessive. 

We  have  carefully  considered  each  assignment  and  believe  the  trial 
below  was  without  error.    The  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 
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Chicago^  Rock  Island  &  Texas  Railway  Company  v. 

H.  G.  MusiCK. 

Decided  June  27,  1003. 

Practice — ^Privilege  of  Argument — Abuse  of. 

Note  the  opinion  in  eztenso  for  circumstances  of  a  case  in  which  the  appeal 
of  counsel  in  his  address  to  the  jury,  outside  of  the  record,  was  such  an  abuse 
of  the  privilege  of  argument,  that,  though  withdrawn  after  admonition  by  the 
court,  LB  cause  for  reversal,  the  court  failing  to  directly  reprimand  counsel  or 
pointedly  direct  the  jury  to  disregard  the  remarks. 

Appeal  from  the  District  Court  of  Tarrant  Tried  below  before 
Hon.  M.  E.  Smith. 

N.  R,  Lassiter  and  Robert  Harrison j  for  appellant. 

CONNER,  Chief  Justice. — The  following  statement  from  appel- 
lant's brief  is  conceded  to  be  correct,  and  it  is  adopted. 

"H.  G.  Musick  filed  this  suit  on  April  14,  1902,  against  the  Chicago, 
Rock  Island  &  Texas  Railway  Company,  to  recover  damages  on  ac- 
count of  personal  injuries  received  by  him  on  March  24,  1902,  while 
in  appellants  service.  He  alleged  that  while  in  the  performance  of 
his  duty  between  two  cars,  repairing  one  of  them,  the  appellant  negli- 
gently pushed*  a  string  of  cars  against  the  standing  cars,  so  as  to  mash 
him  between  them,  and  inflict  certain  personal  injuries  upon  him. 
The  case  was  tried  on  December  6,  1902,  and  a  verdict  was  rendered 
in  favor  of  appellee  for  the  sum  of  $4000,  from  which  verdict  and 
judgment  thereon  this  appeal  is  taken. 

"The  appellee  plead  that  he  went  between  the  cars,  which  were  placed 
on  the  repair  track,  for  the  purpose  of  repairing  them ;  that  the  appel- 
lant without  warning  pushed  a  string  of  cars  against  the  car  on  which 
he  was  at  work,  which  moved  it  against  the  other  car,  and  caught  him 
between  them  and  injured  him.  He  also  plead  that  the  appellant  was 
negligent  in  failing  to  provide  and  promulgate  proper  rules  as  to  giv- 
ing warnings  and  signals,  when  cars  were  .to  be  set  in  on  the  repair 
track.  He  further  alleged  that  one  of  the  rules  of  appellant  for  tlie 
protection  of  employes  engaged  in  repairing  cars  on  the  repair  track 
was  that  the  foreman  of  those  who  were  at  work  on  the  cars  should 
place,  or  cause  to  be  placed,  a  red  flag  on  the  end  car  of  the  string  on 
which  they  were  at  work,  as  a  warning  signal  for  those  who  were  in 
charge  of  the  engine  not  to  come  against  this  string  of  cars;  and  it  was 
alleged  that  at  the  time  in  question  the  appellant's  foreman  had  negli- 
gently failed  to  put  up  his  red  flag. 

'*It  was  further  alleged  that  it  was  the  duty  of  the  engine  employes  to 
sound  the  whistle  as  a  warning  to  the  men  at  work  on  the  cars  before 
coming  in  on  the  repair  track,  and  on  this  occasion  they  failed  to  sound 
the  whistle. 
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^Tt  was  alleged  also,  that  the  foreman  in  charge  of  the  switch  ciewy 
at  the  time  that  the  cars  were  being  set  in  on  the  repair  track,  who  was 
superintending  the  placing  of  the  cars,  signaled  to  the  engineer,  intend- 
ing that  the  cars  should  be  stopped  before  they  were  pushed  against  the 
string  of  cars  upon  which  the  appellee  was  at  work,  but  that  the  engi- 
neer negligently  failed  to  obey  the  signal,  and  ran  the  cars  against  the 
string  of  cars  on  which  the  appellee  was  at  work,  and  thereby  injured 
him. 

"In  answer  to  these  allegations  the  appellant  especially  denied  that  it 
had  failed  to  promulgate  proper  and  sufficient  rides  for  the  protection 
of  car  repairers,  and  averred  that  it  had  promulgated  the  following 
rules:  that  whenever  any  employe  should  engage  in  work  on  any  car 
on  the  repair  track,  he  should  put  up'  a  flag  on  the  head  end  of  the 
string  of  cars  on  which  he  was  at  work,  so  that  the  flag  could  be  seen 
by  any  switchman  who  should  have  occasion  to  disturb  these  cars,  and 
that  this  flag  should  be  notice  to  the  switchmen  that  they  should  not 
touch  or  disturb  any  of  these  cars  without  first  notifying  the  car  re- 
pairers who  were  at  work  on  them.  It  was,  by  this  rule,  made  the 
individual  duty  of  each  employe  at  work  on  the  repair  track  to  see  that 
the  flag  was  up  on  the  end  car  before  he  went  to  work,  and  it  was 
averred  that  this  nde  was  thoroughly  understood  by  all  car  repairers, 
and  was  a  rule  of  several  years^  standing,  and  was  a  rule  which  was  com- 
monly and  ordinarily  in  vogue  for  the  protection  of.  car  repairers, 
and  that  it  was  reasonable  and  entirely  sufficient  for  the  protection  of 
such  employes. 

"The  appellant  pleaded  further  that  if,  as  alleged  by  the  appellee,  the 
rule  proinulgated  by  it  was  insufficient,  still  the  appellee  could  not  re- 
cover in  this  suit  for  the  reason  that  he  had  been  employed  by  the 
appellant  in  the  occupation  of  a  car  repairer,  under  its  rules,  for  a  long 
time,  and  understood  thoroughly  what  such  rules  were,  and  he  had 
continued  in  its  employment  with  full  knowledge  of  what  they  were, 
and  it  was  averred  that,  even  if  the  rule  was  insufficient  for  his  pro- 
tection, he  assumed  whatever  risk  was  incident  to  his  employment  under 
this  rule,  in  continuing  in  his  employment. 

"It  was  further  pleaded  that  the  appellee  was  guilty  of  contributory 
negligence,  on  account  of  which  he  could  not  recover,  in  the  following 
respects;  that,  under  the  rule  of  the  appellant,  it  was  the  appellee's 
duty  to  see  that  the  flag  was  affixed  to  the  end  of  the  string  of  cars  on 
the  repair  track  before  he  went  to  work  thereon,  but  the  appellee  failed 
either  to  put  up  the  flag  or  to  see  that  it  was  up,  but  went  to  work  on 
the  string  of  cars  without  any  flag  on  the  end  car;  that  his  failure  to 
comply  with  this  rule  was  the  proximate  cause  of  the  accident,  and  he 
was  guilty  of  contributory  negligence  in  going  to  work  without  either 
putting  up  the  flag  or  seeing  that  it  was  put  up. 

"The  appellant  pleaded  also  that  if  the  appellee  relied  upon  some  one 
of  his  fellow  workmen  to  put  up  the  flag,  or  to  see  that  it  was  put  up, 
and  the  failure  to  put  up  the  flag  was  due  to  their  negligence,  that  this 
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was  negligence  of  a  fellow  servant  of  the  appellee,  for  which  the  appel- 
lant was  not  liable. 

'It  was  also  averred  that  if,  as  the  appellee  alleged,  the  engineer  in 
charge  of  the  switch  engine  that  set  the  car  in  on  the  repair  track  failed 
to  stop  the  car  before  it  came  in  contact  with  the  other  cars,  this  engi- 
neer was  at  that  time  a  fellow  servant  of  the  appellee,  and  the  appellant 
is  not  liable  for  any  act  of  negligence  on  his  part. 

"There  was  a  sharp  conflict  in  the  testimony  as  to  what  was  the  mle 
in  force  for  the  protection  of  car  repairers.  Several  car  repairers  in  the 
service  of  the  appellant,  and  one  man  who  had  been  a  car  repairer  in  its 
service,  but  who  at  the  time  of  the  trial  was  a  carpenter,  testified  that 
the  rule  was  as  the  appellant  pleaded,  to  wit,  that  it  was  the  individual 
duty  of  each  car  repairer,  before  going  to  work  on  a  string  of  cars,  to 
see  that  the  red  flag  was  on  the  head  end  of  the  string,  and  if  no  red 
flag  was  up,  to  put  one  up,  and  it  was  not  the  rule  that  the  foreman 
should  attend  to  this.  That  it  was  then  the  rule  for  the  switch  crew, 
before  touching  the  string  of  cars,  to  see  that  the  car  repairers  were  all 
warned  of  their  approach,  and  not  to  touch  the  cars  until  the  car  re- 
pairers signaled  that  they  were  ready.  If  no  red  flag  was  up,  the  switch 
crew  was  to  understand  that  no  car  repairers  were  at  work  on  the  string, 
and  for  them  to  go  in  on  the  track  and  against  the  cars.  This  was  also 
testified  to  by  plaintiflPs  witness,  D.  S.  Wendle,  who  was  put  on  by 
the  plaintiff  to  prove  that  the  rule  at  one  time,  before  Musick  was 
hurt,  was  that  the  assistant  foreman  was  to  put  up  this  flag. 

'The  appellee  himself  testified  that  it  was  the  rule  that  the  assistant 
foreman  should  put  up  these  flags,  and  that  it  was  not  the  rule  that 
each  car  repairer  should  see  that  they  were  up.  This  was  also  testifled 
to  by  a  discharged  car  repairer,  who  admitted  that  he  had  made  a 
written  statement  shortly  after  the  accident,  directly  contrary  to  his 
evidence;  by  an  engineer  who  had  never  been  a  car  repairer,  and  who 
only  testifled  that  it  was  his  understanding  that  it  was  the  duty  of  the 
crew  foreman  to  see  that  these  flags  were  up.  Louis  Embry  testifled 
that  he  had  at  once  time  worked  for  the  Bock  Island  as  a  car  repairer, 
but  was  not  working  at  the  time  that  Musick  was  hurt,  but  at  the  time 
he  was  working  it  was  the  duty  of  the  foreman  of  the  car  repairers  to 
see  that  these  flags  were  put  up;  and  this  same  state  of  facts  was  tes- 
tified to  by  L.  S.  Hammond,  except  that  he  testified  that  he  was  em- 
ployed by  the  company  at  the  time  Musick  was  hurt." 

The  first  assignment  of  error  relates  to  argument  and  to  action  of  the 
court,  which  is  thus  shown  by  the  following  bill  of  exception:  'TBe  it 
remembered,  that  upon  the  trial  of  the  above  entitled  cause,  when  B. 
'M.  Wynne,  Esq.,  one  of  the  attorneys  for  the  plaintiff,  was  presenting 
his  argument  to  the  jury,  which  was  the  closing  argument  in  the  case, 
he  made  the  following  statement  to  them:  'Gentlemen  of  the  jury, 
there  never  was  a  railroad  company  sued  but  what  it  made  out  a  per- 
fect defense  like  the  one  in  this  case.'  To  which  statement  and  argu- 
ment on  the  part  of  said  counsel  defendant  then  and  there  objected 
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as  being  out  of  the  record  and  improper  argument,  and  asked  that  the 
jury  be  instructed  not  to  consider  it.  In  answer  to  which  objection  the 
said  counsel  for  plaintiff  asserted  that  the  argument  was  proper  and 
within  the  record,  and  the  court  passed  upon  the  objection  as  follows: 
^Colonel,  I  hardly  think  that  the  argument  is  proper.^  Whereupon  Mr. 
Wynne  said  to  the  jury:  ^Gentlemen,  I  withdraw  that  statement  and 
ask  you  not  to  consider  what  I  said  objected  to.'  To  which  action  of 
the  court  in  failing  to  instruct  the  jury  not  to  consider  the  argument 
and  in  failing  to  sustain,  pointedly  and  plainly,  defendant's  objection  to 
said  argument,  the  defendant,  then  and  there  in  open  court,  excepted, 
and  here  tenders  this,  its  bill  of  exception  number  1,  and  asks  that  same 
be  allowed  and  made  a  part  of  the  record  in  this  case,  which  is  accord- 
ingly done." 

It  is  not  even  contended  that  the  argument  was  justified  by  the  facts 
proven  on  the  trial,  and  that  it  was  hence  improper,  we  think,  must  be 
conceded.  It  is  undisputed  that  no  warning  flag  was  put  up  on  the 
end  of  the  train  between  the  cars  of  which  appellee  was  at  work,  and 
we  have  no  means  of  knowing  that  the  jury  under  the  instructions  of 
the  court  would  not  have  found  appellee  guilty  of  negligence  proximately 
contributing  to  his  injury  had  they  in  fact  found  that  it  was  appellee'? 
duty  rather  than  that  of  the  foreman  to  put  up  such  flag.  Upon  this 
issue  the  evidence  was  sharply  conflicting,  if  it  did  not  preponderate 
in  favor  of  appellant,  and  the  evident  tendency,  if  not  the  purpose,  of 
the  objectionable  argument  was  to  break  down  or  to  weaken  appellant's 
evidence  on  this  important  issue  in  the  case.  The  evidence  also  sharply 
conflicted  on  the  issue  of  whether  it  was  the  duty  of  the  operatives  of 
the  engine  to  give  warning  whistle  in  the  absence  of  a  flag  in  place,  and 
upon  the  whole  case  and  as  it  appears  in  the  bill  of  exception  we  have 
been  unable  to  avoid  the  conviction  that  the  argument  was  most  harm- 
ful— especially  in  view  of  the  probable  inference  of  the  jury  from  the  cir- 
cumstances shown  in  the  bill  that  the  court  was  by  no  means  confident 
that  the  objection  urged  was  well  taken,  and  that  the  counsel  named 
believed  his  remarks  justified,  notwithstanding  his  withdrawal  thereof. 
We  think  the  argument  on  objection  should  have  been  promptly  and 
pointedly  rebuked  by  the  court,  and  the  jury  as  pointedly  instructed  to 
disregard  it.  We  think  this  case  fairly  within  the  principle  of  Bail- 
way  V.  Burton,  25  Texas  Civ.  App.,  G3,  and  Hunstock  v.  Boberts,  65  S. 
W.  Eep.,  G77. 

In  the  first  two  cases  cited  doubt  is  to  be  implied  whether  an  in- 
struction to  disregard  the  objectionable  argument  discussed  would  cure 
the  error,  and  in  the  last  case  the  objectionable  argument  was  in  effect 
withdrawn  and  the  jury  expressly  told  by  the  court  not  to  consider  it, 
notwithstanding  which  the  judgment  was  reversed  on  this  ground  alone, 
the  court  saying:  "In  a  case  like  this,  when  the  issue  depended  more 
or  less  on  circumstantial  evidence,  it  is  impossible  for  us  to  say  that  the 
jury  were  not  infiuenced  by  such  references  and  argument.     Counsel 
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always  takes  the  risk  of  forfeiting  an  otherwise  good  judgment  when 
such  course  is  pursued,  and  we  think  the  rule  ought  to  be  enforced  in 
this  instance/*  Appellee  insists,  however,  that  "*  *  *  the  error 
was  harmless,  as  the  verdict  of  the  jury  was  not  excessive,  and  is  sup- 
ported by  and  not  against  the  preponderance  of  the  evidence/' 

While  we  have  not  felt  that  we  should  disturb  the  judgment  on  the 
ground  of  its  being  excessive,  although  complained  of  as  such,  and  al- 
though it  is  apparently  at  least  liberal,  in  view  of  the  fact  that  appclleo 
had  no  bones  broken,  and  that  the  physicians  testifying  expressed  the 
opinion  that  appellee  would  finally  get  well,  it  is  nevertheless  to  be 
noted  that  the  argument  complained  of  does  not  relate  so  much  to  an 
enlargement  in  the  amount  of  the  judgment.  It  seems  more  appropri- 
ately adapted  to  the  issue  of  whether  appellee  was  entitled  to  any  judg- 
ment, to  discredit  appellant's  testimony  in  support  of  an  absolute  de- 
fense, and  it  is  on  this  ground  that  we  base  our  conclusion  rather  than 
on  the  ground  of  a  tendency  to  inflame  the  minds  of  the  jury,-  and  hence 
possibly  increase  the  size  of  the  judgment.  See  also  Fordyce  v.  With- 
ers, 1  Texas  Civ.  App.,  540;  Bail  way  v.  Huggins,  Gl  S.  W.  Eep.,  976; 
Telegraph  Co.  v.  Perry,  69  S.  W.  Eep.,  131. 

As  assigned  we  find  no  other  error  requiring  a  reversal,  but  be- 
cause of  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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T.  E.  MiNTEE  ET  AL.  V.  StATE  OF  TbXAS. 
Decided  June  27,  1903. 

1. — ^Liquor  Dealer's  Bond — ^Minor — Conjunctiye  Conditions. 

In'  an  action  upon  a  liquor  dealer's  bond  for  permitting  a  minor  to  "enter 
and  remain"  on  the  premises  where  liquor  was  sold,  in  violation  of  a  provision 
of  the  bond,  so  worded,  a  charge  of  the  court  which  was  susceptible  of  the  con- 
struction that  the  breach  alleged  would  be  shown  by  proof  that  the  minor  had 
been  permitted  to  either  enter  or  remain,  was  error. 

2. — Same — ^^ntering  and  Remaining" — Sale  in  Good  Faith. 

Where  the  evidence  shows  that  the  minor  remained  only  long  enough  to  get 
a  drink,  and  the  transaction  was  therefore  a  mere  sale,  as  contradistinguished 
from  what  must  be  meant  in  the  statute  by  "entering  and  remaining,"  for  which 
the  statute  provides  a  separate  penalty  from  that  for  a  sale,  and  it  is  further 
shown  that  the  sale  was  in  good  faith,  being  made  upon  a  well  grounded  belief 
that  the  purchaser  was  of  lawful  age,  as  indicated  by  his  appearance  and  his 
answer  to  a  question  as  to  his  age,  a  recovery  for  breach  of  the  condition  against 
entering  and  remaining  can  not  be  had  on  such  proof  showing  merely  a  sale. 
Construing  article  5060g,  Revised  Statutes,  as  amended  by  the  Act  of  April  27, 
1901.    Quails  V.  Sayles,  18  Texas  Civ.  App.,  400,  not  followed. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Eli  Oxford  and  Nugent  &  Pannile,  for  appellants. 

Lee  Riddle,  Dick  Oxford,  and  J.  B.  Keith,  for  appellee. 

CO^N'N'ER,  Chief  Justice. — This  is  a  suit  upon  a  liquor  dealer's 
bond.  The  alleged  infractions  are,  that  a  minor  was  permitted  to  enter 
and  remain  in  appellant  T.  E.  Minter's  saloon  at  the  times  specified  in 
the  amended  petition  upon  which  the  trial  proceeded.  Appellants 
pleaded  the  general  denial,  and  specifically,  among  other  things,  that  if 
the  minor  named  was  permitted  to  enter  and  remain  as  alleged,  **it  was 
in  good  faith,  believing  at  the  time  that  the  said  minor  was  not  a  person 
under  the  age  of  twenty-one  years,  or  a  minor,  and  that  appellants  had 
good  grounds  for  such  belief."  There  was  a  recovery  in  the  statutory 
sum  of  $500,  and  appellants  appeal. 

We  find  it  necessary  to  discuss  but  one  assignment  of  error.  After 
introductory  parts,  the  court  charged  the  jury  that  if  they  found  the 
execution  of  the  bond,  etc.,  as  alleged,  and  that  while  appellant  T.  E. 
Minter  was  engaged  as  a  retail  liquor  dealer,  he  or  his  agents  or  em- 
ployes at  the  times  charged  did  permit  said  minor  *^to  enter  and  remain 
in  said  house  and  place  for  retailing  spirituous  liquors,"  etc.,  they  should 
find  for  the  plaintiff,  otherwise  to  find  for  appellants.  But  the  court 
in  this  connection  gave  the  following  further  charge,  to  which  error  is 
assigned,  viz :  •*By  the  term  ^enter  and  remain,^  as  used  in  the  charge, 
is  meant,  that  the  person  under  the  age  of  twenty-one  years,  if  any,  en- 
tered the  house  for  retailing  intoxicating  liquor  or  remained  in  said 
bouse  with  the  knowledge  and  consent  of  the  person  in  charge  of  said 


MiNTER  V.  The  State.  183 

liquor  business,  and  the  length  of  time  such  person^  if  any,  remained 
therein,  is  immaterial/^ 

The  terms  of  the  bond,  which  are  statutory,  are,  among  others,  that 
appellants  will  not  "permit  any  person  \mder  the  age  of  twenty-one 
years  to  enter  and  remain*^  in  the  retail  liquor  house  in  question;  and 
while  doubtless  not  so  intended  by  the  able  trial  judge,  we  think  the 
charge  susceptible  of  the  construction  that  the  breach  alleged  would  be 
shown  by  proof  that  the  minor  had  been  permitted  to  either  enter  or 
remain.  The  law  and  the  obligation  employ  the  terms  "enter  and  re- 
main" conjunctively.  Both  must  concur  to  constitute  a  breach  of  the 
bond.  Hence  the  charge  was  erroneous  in  the  qualification  of  the  terms 
mentioned.  In  this  view  we  find  we  are  in  harmony  with  the  Court  of 
Civil  Appeals  for  the  Third  District  in  the  case  of  Cox  v.  Thompson, 
from  Hamilton  County,  where  the  same  charge  in  substance  as  that 
above  set  out  was  condemned.     See  7  Texas  Ct.  Rep.,  577. 

It  is  insisted  in  behalf  of  appellee,  however,  that  the  error  noted  will 
not  require  a  reversal  because  the  evidence  is  such  that  no  other  judg- 
ment than  as  rendered  was  legally  possible.  That  John  Briley,  on  whose 
account  the  alleged  breach  occurred,  was  a  minor  between  17  and  18 
years  of  age,  and  that  at  the  date  alleged  he  entered  T.  E.  Mintef's  sa- 
loon, and  with  the  knowledge  and  consent  of  the  barkeeper  remained 
long  enough  to  purchase  and  drink  a  glass  of  beer,  is  undisputed.  There 
was  evidence,  however,  that  young  Briley  presented  the  appearance  of 
an  adult,  and  remained  long  enough  only  to  drink  a  glass  of  beer.  In 
this  respect  John  Minter,  appella'nf  s  brother  and  barkeeper,  testified 
that  he  knew  John  Briley,  and  that  on  the  occasion  mentioned  Briley 
"came  in  the  saloon  and  said  he  wanted  a  glass  of  beer ;  I  asked  him  how 
old  he  was,  and  he  spoke  up  and  said  he  was  twenty-one  years  old,  and 
somebody  else  spoke  up  and  said  he  was  twenty-two;  he  had  beard  onhia 
face  at  the  time ;  I  took  him  for  a  man ;  he  was  larger  than  some  of  the 
other  boys  that  were  with  him,  and  they  were  men.  ♦  *  *  Do  not 
suppose  he  was  in  there  oyer  a  minute;  he  went  right  straight  out." 

The  error  in  the  charge,  hence,  appears  immaterial,  save  that  appel- 
lants insist  that  the  evidence  raises  the  issue  of  a  sale  only,  and  that  if 
done  in  good  faith  they  were  exculpated  by  force  of  article  5060g,  Revised 
Statutes,  as  amended  by  act  approved  April  27,  1901,  and  thus  is  pre- 
sented the  serious  question  in  the  case.  The  amended  article  cited  pro- 
vides that  the  retail  liquor  dealer  shall  enter  into  bond  conditioned 
among  other  things  that  "such  person,  firm  or  association  of  persons, 
or  his  agent  or  their  agent  or  employe,  will  not  sell  or  permit  to  be  sold 
in  his  or  their  house  or  place  of  business,  nor  give  nor  permit  to  be 
given  any  spirituous,  vinous  or  malt  liquors,  or  medicated  bitters  capable 
of  producing  intoxication,  to  any  person  under  the  age  of  twenty-one 
years,  «  ♦  ♦  and  that  he  or  they  will  not  perinit  any  person  imder 
the  age  of  twenty-one  years  to  enter  and  remain  in  such  house  or  place 
of  business;  *  ♦  ♦  provided,  that  where  the  sale  is  made  in  good 
faith,  with  the  belief  that  the  minor  was  of  age,  and  there  is  good  ground 
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for  such  belief,  that  shall  be  a  valid  defense  to  any  recovery  on  such 
bond ;  and  provided  further,  that  where  the  sale  to  an  habitual  drunkard 
is  made  in  good  faith,  with  the  belief  that  he  was  not  an  habitual  drunk- 
ard, and  there  is  good  grounds  for  such  belief,  that  shall  be  a  valid  de- 
fense to  any  recovery  on  such  bond;  provided  the  provisions  of  this  act 
shall  apply  to  suits  by  the  State  or  any  individual/'  If,  therefore,  the 
transaction  under  consideration  may  be  construed  as  one  comprehended 
within  the  meaning  of  the  terms  "enter  and  remain,'*  regardless  of 
whether  it  also  constitutes  a  "sale"  within  the  meaning  of  the  law  and 
terms  of  the  bond,  it  is  immaterial  that  the  sale  of  the  beer  to  the  minor 
may  have  been  in  good  faith  and  upon  a  well  grounded  belief  that  he  was 
of  lawful  age.  In  such  case  good  faith  and  want  of  knowledge  of  the 
fact  of  minoritv  is  not  a  defense  to  the  action  on  the  bond.  On  this 
point  the  Supreme  Court  on  certified  question  in  the  case  of  Cox  v. 
Thompson,  9G  Texas,  — ,  7  Texas  Ct.  Rep.,  23G,  say :  "The  only  changes 
made  by  the  acts  of  1893  and  1901  in  the  pre-existing  rule  is  defined 
in  the  provision  quoted,  and  they  apply  only  to  sales.  The  courts  can 
not  so  extend  them  as  to  make  them  apply  to  other  conditions  of  the 
bond.  If,  within  the  meaning  of  the  statute,  a  minor  was  permitted  to 
enter  and  remain  in  the  house  or  place,  the  good  faith  of  the  owner 
would  not  prevent  this  from  being  a  breach  of  the  bond." 

But  if  the  minor  be  permitted  to  enter  and  remain,  does  it  foUow 
that  it  is  a  valid  defense  thereto  to  show  that  the  minor  entered  and 
remained  such  time  only  as  was  necessary  to  get  a  drink,  and  that  the 
sale  or  gift  thereof  to  him  was  in  good  faith  and  upon  reasonable  ground 
for  belief  on  the  part  of  the  liquor  dealer  that  the  minor  was  in  fact  of 
lawful  age?  The  law  has  not  specified  the  length  of  time  necessary  to 
constitute  a  remaining,  nor  limited  the  effect  of  the  fact  of  a  permis- 
sion to  remain  by  the  purpose  of  the  minor  or  of  the  liquor  dealer.  The 
specified  conditions  are  distinct  and  severable,  and  it  is  by  no  means  an 
anomaly  in  the  law  for  a  single  act  or  group  of  concurring  acts  to  con- 
stitute differing  and  coexisting  remedies  or  causes  of  action  of  which  the 
person  entitled  thereto  may  freely  elect.  Herman  on  Estoppel  and  Res 
Adjudicata,  sec.  1051.  In  such  case  there  can  be  but  one  recovery,  as 
is  the  effect  of  the  holding  by  this  court  in  Dickson  v.  Holt,  30  Texas 
Civ.  App.,  — ,  70  S.  W.  Bep.,  342.  And  in  the  case  of  Quails  v.  Sayles, 
18  Texas  Civ.  App.,  400,  decided  by  the  Court  of  Civil  Appeals  of  the 
First  District,  it  appears  that  a  minor  entered  a  saloon  and  drank  a 
glass  of  soda  water  or  beer  and  went  out.  In  the  opinion  by  Chief  Jus- 
tice Garrett  the  court  say :  "It  would  not  be  a  violation  of  the  conJi- 
tions  of  the  bond  for  the  defendant  to  sell,  or  permit  to  be  sold,  soda 
water  to  the  minor,  but  it  was  a  violation  thereof  to  permit  the  minor 
to  enter  the  premises  and  remain,  although  only  long  enough  to  drink 
a  glass  of  soda  water  which  the  bartender  said  was  set  before  him.  It 
appears  from  the  undisputed  evidence  that  the  minor  entered  the  saloon 
in  company  with  others,  and  drank  a  glass  of  soda  water  or  beer,  with- 
out objection  on  the  part  of  the  barkeeper,  and  was  permitted  to  remain 
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until  after  he  had  done  so,  when  he  voluntarily  left  the  place.  Such 
being  the  fact,  there  is  no  reason  for  remanding  this  case.  The  judg- 
ment of  the  court  below  M'ill  therefore  be  reversed,  and  judgment  will 
be  here  rendered  in  favor  of  the  plaintiff  against  the  defendants  in  error 
for  the  sum. of  $500  and  all  costs.^*  And  if,  as  held  by  the  Supreme 
Court  in  the  Cox  case,  supra,  the  appearance  of  the  minor  and  the  be- 
lief of  the  liquor  dealer  that  he  is  of  adult  age  has  no  application  to  the 
condition  that  the  minor  shall  not  be  permitted  to  "enter  and  remain," 
it  is  not  easy  to  see  how  it  can  be  said  that  proof  of  adult  appearance 
on  the  part  of  the  minor  and  of  good  faith  on  the  part  of  the  liquor 
dealer  constitutes  a  defense  to  an  action  on  the  bond  for  permitting  the 
minor  to  enter  and  remain,  though  it  be  long  enough  only  to  procure  a 
drink.  It  would  seem,  however,  to  have  been  in  effect  so  held  by  the 
Court  of  Civil  Appeals  in  the  Cox  case,  supra,  as  will  appear  in  the 
opinion  by  that  court.  The  Supreme  Court,  however,  left  the  question 
undetermined,  though  mooted  by  it  in  the  same  case  on  certificate.  While 
difficulties  in  the  question  before  us  are  thus  suggested,  they  in  no  degree 
relieve  us  of  the  necessity  of  determination,  and  we  have  finally  con- 
cluded that  the  view  indicated  by  the  Court  of  Civil  Appeals  for  the 
Third  District  in  the  Cox  case,  supra,  is  supported  by  the  better  reason. 
That  is,  that  where  the  facts  show  the  transaction  to  be  a  mere  sale,  as 
contradistinguished  from  what  is  meant  by  the  terms  "enter  and  re- 
main"  as  used  in  the  statute,  and  where  it  is  further  shown  that  the 
sale  was  in  good  faith  and  with  a  well  grounded  belief  that  the  person 
to  whom  the  sale  was  made  is  of  lawful  age,  then  a  suit  on  a  bond  for 
breach  of  the  condition  against  entering  and  remaining  can  not  be  main- 
tained on  proof  of  such  mere  sale,  notwithstanding  the  fact  that  the 
minor  entered  and  remained  long  enough  to  purchase  and  drink  intox- 
icating liquor.  Not  for  the  reason  that  in  such  case  the  sale  may  be  a 
lawful  act;  for  we  would  long  hesitate  to  say  that  the  purpose  of  the 
law  could  be  defeated  merely  because  the  intent  of  the  minor  in  enter- 
ing was  lawful,  or  his  act  after  entrance  was  innocent,  but  because  of 
the  terms  of  the  law  relating  to  the  subject.  By  prohibiting  the  sale  of 
intoxicants  to  minors  and  in  also  declaring  that  one  under  the  age  of 
twenty-one  years  shall  not  be  permitted  to  enter  and  remain  in  a  house 
where  retail  liquors  are  sold,  two  distinct  and  different  acts  were  de- 
scribed, and  different  ends  were  evidently  in  view.  Evils  of  distinct 
but  kindred  character  were  intended  to  be  remedied.  '  If  one  condition 
was  synonymous  with  the  other,  if  either  condition  was  sufficient  for 
both,  then  why  the  other?  We  ought  not  to  attribute  to  the  Legislature 
an  unnecessary  or  meaningless  act.  The  condition  of  the  law  and  of 
the  bond  relating  to  the  sale  is  that  the  sale  shall  not  be  permitted  "in 
his  or  their  (the  liquor  dealer^s)  house  or  place  of  business."  The 
Legislature  must  then  have  contemplated  and  had  in  mind  the  case  of 
an  entry  by  a  minor  and  such  detention  on  his  part  as  was  absolutely 
necessary  to  complete  the  sale,  otherwise  the  Legislature  in  this  respect 
is  in  the  attitude  of  denouncing  a  penalty  for  an  act  impossible  of  per- 
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formance.  If  the  minor  is  permitted  to  enter  and  to  remain  withont 
making  a  purchase,  or  if  after  a  purchase  he  is  permitted  to  remain,  an- 
other prohibitory  provision  of  the  law  is  violated.  As  emphasizing  the 
separate  character  of  the  conditions  it  may  also  be  observed  that  for  the 
sale,  accompanied  by  the  necessary  presence  of  the  minor,  the  penalty 
assessed  is  $500,  and  no  more.  To  assess  a  penalty  of  $1000  for  a  mere 
sale  within  the  meaning  of  the  law,  by  adopting  the  construction  that 
the  sale  constitutes  a  breach  of  both  prohibitory  conditions,  it  seems  to 
us,  is  to  say  that  $1000  may  be  assessed  for  action  for  which  the  Legis- 
lature has  fixed  a  penalty  of  one-half  of  that  amount  only.  By  the 
amendment  of  1901,  as  will  be  seen  from  the  proviso  we  quote,  the  L^- 
islature  has  declared  that  where  such  sale  is  made  in  good  faith,  with 
the  belief  that  the  minor  is  of  age,  and  there  is  good  ground  for  such 
belief,  that  shall  be  a  defense  to  any  recovery  on  the  bond.  By  this  the 
Legislature  must  have  meant  something.  With  the  propriety  or  wis- 
dom of  the  provision  it  is  not  our  province  to  speak;  it  is  our  duty  to 
give  effect  to  the  legislative  intent  as  so  expressed,  if,  by  reasonable  con- 
struction of  the  whole  law  on  the  subject,  it  can  be  done.  The  Legisla- 
ture could  certainly  not  have  intended  that  this  provision  should  be  so 
construed  as  to  render  it  wholly  noneffective,  and  this  is  the  result  if 
it  be  held  that  notwithstanding  the  sale  may  have  been  upon  well 
grounded  belief  that  the  purchaser  was  of  age,  the  penalty  of  $500  may 
nevertheless  be  assessed  therefor  merely  by  designating  the  transaction 
by  another  name.  The  substance  of  the  transaction  is  to  be  observed 
and  not  mere  forms  that  the  circumstances  may  be  made  to  assume. 

If  we  are  correct  in  the  conclusion  reached,  we  think  it  follows  that 
the  evidence  quoted  tends  to  raise  the  issue  of  a  mere  good  faith  sale  of 
intoxicating  liquors,  and  that  we  can  not  take  such  issue  from  the  jury. 
It- is  their  province  to  determine  the  issue  and  pass  upon  the  credibility 
of  the  witnesses  and  the  weight  to  be  given  to  their  testimony,  and  to 
this  end.  the  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 
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Michael  De  George  v.  Harry  Goosby. 

Decided  July  1,  1903. 

Dedication— Streets— <>iitlyiiig  City  Lands. 

Where,  in  an  action  to  enjoin  an  owner  of  outlyinjo^  city  land  from  main- 
taining a  fence  across  a  way  thereon,  claimed  to  have  been  dedicated  as  a  street, 
the  -evidence  showed  that  none  of  such  land  had  been  sold  by  the  owner  to  others 
with  reference  to  streets  laid  out  upon  it,  and  that  the  use  of  such  way  as  a 
street  was  such  as  was  common  to  uninclosed  lands  in  the  vicinity,  and  that  if 
it  were  extended  as  a  street  beyond  such  fence,  it  would  end  in  a  cul-de-sac  at 
an  unbridged  bayou,  a  judgment  in  plaintiff's  favor  on  the  theory  of  a  dedica- 
tion for  street  purposes  was  error. 

Appeal  from  the  District  Court  of  Hams.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Fisher,  Sears  &  Sherwood,  for  appellant. 

Byers  &  Byers,  for  appellee. 

GILL,  Associate  Justice. — This  action  was  brought  by  Harry 
Goosby  to  enjoin  Michael  De  George  from  maintaining  fences  across 
what  plaintiff  alleges  are  public  streets  of  the  city  of  Houston.  The 
streets  alleged  to  be  thus  obstructed  are  St.  Mary  and  Walker.  It  is 
not  claimed  that  either  of  the  streets  were  ever  authoritatively  laid  out 
and  extended  to  the  points  at  which  the  fences  complained  of  are 
alleged  to  be,  but  plaintiff  rests  his  right  upon  limitation  by  reason  of 
long  and  uninterrupted  use  and  dedication  for  street  purposes  by  a 
former  owner. 

Defendant  answered,  denying  generally  and  specially,  and  set  up 
title  to  himself  in  the  property  upon  which  the  fences  stood.  A  trial 
before  the  court  without  a  jury  resulted  in  a  judgment  for  plaintiff, 
the  court  finding  as  a  fact  that  the  land  claimed  as  a  part  of  Walker 
Avenue  had  been  dedicated  to  public  use  by  a  former  owner,  and  that 
the  part  of  St.  Mary  Street  in  controversy  had  been  acquired  for  public 
use  by  prescription.  In  order  that  our  description  of  the  situation 
may  be  intelligible,  we  append  a  rough  sketch  on  next  page. 

In  1867  Goosby  bought  a  lot  near  the  bayou,  and  in  1868  erected  a 
house  thereon,  as  indicated  by  the  sketch.  He  has  resided  there  ever 
since.  At  that  time  and  for  years  thereafter  all  the  surrounding  prop- 
erty was  vacant,  unplatted  and  unfenced,  and  he  could  approach  the 
city  in  any  direction.  For  ten  or  twelve  years  De  George  has  resided 
on  Bagby  Street  near  this  property.  He  bought  the  property  indicated 
on  the  sketch  as  the  De  George  two  acres  from  the  executors  of  D.  C. 
Ruby,  deceased,  about  the  29th  day  of  September,  1898.  The  double 
lines  on  the  sketch  indicate  undisputed  street  lines.  Walker  Street,  as 
thus  established,  ends  in  a  sharp  point  near  the  center  of  the  west  line 
of  block  153.    In  1878  D.  C.  Euby,  the  then  owner  of  the  De  George 
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property,  began  to  build  tenant  liousea  thereon.  He  built  the  first  one 
next  to  t>e  lot  marked  "FuchB,"  on  what  would  be  the  extension  of 
the  west  line  of  Walker  Street.  Five  others  were  ultimately  built  and 
fenced  with  reference  to  the  west  line  of  Walker,  if  thus  extended. 
This  is  the  only  act  of  the  then  owner  tending  to  establish  a  dedication. 
Though  he  owned  the  property  thence  to  th^  bayou,  it  remained  an 
open  common.  He  did  not  cut  it  up  into  lots.  He  sold  none  of  it,  and 
did  nothing  whatever  with  reference  to  it  beyond  the  fence  inclosing 
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the  northernmost  of  the  tenant  houses.  In  replying  to  a  letter  offering 
lo  rent  the  house  next  the  Fuchs  property,  he  referred  to  it  as  "the 
house  on  Wali:er  Avenue,"  a  fact  adduced  by  appellees  on  the  issue 
of  dedication.  No  declaration  of  purpose  to  dedicate  was  shown,  and 
no  formal  acceptance  on  the  part  of  the  city.  In  18 —  the  street  super- 
visor ditched  Walker  Avenue  north  of  Bagby  Street,  but  it  is  not  shown 
how  far  north. 

All  the  De  George  property  outside  of  the  fenced  houses  indicated 
remained  open  untU  1898,  and  was  used  promiscuously  by  resid^itft 


Db  Gbobge  v.  Goosby.  189 

near  the  bayou  in  going  to  and  returning  from  the  city.  Goosby,  of 
course,  most  frequently  went  by  way  of  St.  Mary  to  Walker  Street, 
but  could  and  did  go  in  any  direction.  It  is  not  shown  how  or  when 
St.  Mary  Street  was  established.  It  is  closed  at  the  east  end,  and  if 
Walker  Street  were  opened  as  plaintiff  contencis,  it  would  be  a  cul-de-sac 
at  the  bayou,  as  it  is  not  bridged,  and,  if  connected  with  St.  Mary 
Street,  would  still  be  no  thoroughfare.  No  act  is  shown  on  the  part 
of  De  George  indicating  a  purpose  to  dedicate  any  part  of  the  land  to 
public  uses.    The  territory  near  the  bayou  is  very  sparsely  settled. 

As  Goosby  did  npt  purchase  from  the  vendor  of  De  George,  and  none 
of  the  property  has  been  sold  with  reference  to  mapped  streets,  there 
can  be  no  estoppel  against  De  George  or  his  predecessors  in  title.  We 
think  the  court  erred  in  holding  that  Goosby  had  acquired  by  pre- 
scription an  easement  over  any  of  the  land  in  controversy.  There  was 
no  specific  claim  of  right  to  so  use  it;  and  the  property  north  of  the 
Walker  Street  fence  complained  of  having  been  open,  vacant  and  unin- 
closed,  a  promiscuous  us?  of  it  in  approaching  other  streets  is  not 
sufficient  to  put  the  owner  on  notice  of  an  adverse  claim.  Such  a  doc- 
trine would  require  owners  of  suburban  vacant  lands  either  to  fence  or 
stand  guard  at  the  peril  of  having  their  property  burdened  with  ease- 
ments in  as  many  directions  as  the  whim  of  the  public  or  the  lay  of 
the  land  might  turn  the  public  footsteps.  It  is  but  natural,  for  instance, 
for  those  traveling  a  city  street  wnich  stops  at  the  corporate  line,  to 
extend  it  by  use  over  outlying  vacant  property.  But  the  law  requires 
something  more  than  mere  use  in  such  d  case  to  impose  the  burden  of 
an  easement  upon  the  land.  Cunningham  v.  San  Saba  County,  1  Texas 
Civ.  App.,  480 ;  Worthington  v.  Wade,  82  Texas,  28. 

This  is  esf ecially  true  in  this  country,  where  every  one  feols  at  liberty 
to  paFs  at  will  over  all  uninclosed  lands.  Railway  Co.  v.  Montgomery, 
85  Texas,  67;  Gilder  v.  City  of  Brenham,  67  Texas,  315.  The  evi- 
dence upon  this  issue  we  regard  as  undisputed,  and  we  hold  as  matter 
of  law  that  no  prescriptive  right  was  shown  to  the  land  north  of  the 
fence  across  the  extension  of  Walker  Street. 

It  is  equally  plain  that  the  evidence  does  not  present  the  issue  of 
dedication  below  the  point  named.  There  is  nothiuQ:  in  the  evidence 
upon  which  to  base  such  a  theory.  Defendant  and  his  predecessors  in 
title  owned  the  entire  width  of  the  street  from  that  point  to  the  bayou. 
If  it  be  conceded  that  the  intention  to  throw  open  the  street  for  its 
full  width  as  far  as  the  buildings  and  their  fences  extended  was  shown, 
it  does  not  follow  in  any  sense  that  a  dedication  beyond  that  point 
should  be  inferred.  The  intent  of  the  owner  to  make  such  part  a  gift 
to  the  public  is  not  shown  by  any  fact  or  circumstance  in  the  case. 
Such  intent  is  absolutely  necessary  to  the  establishment  of  a  dedication. 
Ramthun  v.  Falfmun,  58  Texas,  553.  The  letter  of  Ruby  to  his  pro- 
posed lessee,  if  of  any  significance  at  all,  applies  to  the  street  8ctu«»lly 
opened  at  that  time.  The  house  in  question  aetu^^lly  abutted  on  Walker 
street.    In  its  effect  upon  Goosby  the  case  operates  harshly.    But  that 
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fact  does  not  authorize  this  court  to  award  him  a  way  of  necessity  over 
defendant's  lands  without  compensation  to  the  owner. 

We  are  of  opinion  the  undisputed  facts  show  that  defendant  acted 
within  his  rights.  The  judgment  of  the  trial  court  is  therefore  reversed 
and  judgment  here  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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R.  G.  Blossman  &  Co.  v.  B.  Friske  et  al. 

Decided  July  1,  1903. 

Fran^nleiit  Conveyance — Insolvent  Debtor. 

An  insolvent  merchant  transferred  his  entire  stock,  worth  about  $1000,  to 
plaintiff,  to  whom  he  owed  $400,  the  price  being  $2000,  and  plaintiff,  after  credit- 
ing his  debt,  executed  his  notes  for  the  remaining  $1600.  Plaintiff  was  insolvent, 
was  a  farmer,  and  purchased  without  taking  an  inventory,  examining  the  stock 
or  asking  the  price  of  any  article,  and  allowed  the  seller  to  remain  in  possession 
thereafter.  Held,  that  the  svidence  clearly  showed  a  fraudulent  sale,  and  at 
least  legal  or  constructive  fraud  on  the  part  of  the  buyer,  who  had  exercised  no 
diligence  whatever  to  learn  of  any  fraudulent  purpose  on  the  part  of  the  seller 
to  defeat  the  claim  of  his  creditors. 

Appeal  from  the  County  Court  of  Nueces.  Tried  below  before  Hon. 
W.  B.  Hopkins. 

Jos.  B.  &  Chas,  J,  Stuhbs,  G,  R.  Scott,  and  Delmas  Oivens,  for  ap- 
pellants. 

H.  R.  Sutherland,  Jr.,  and  McCampbeds  &  Stayton,  for  appellees. 

GARRETT,  Chief  Justice. — This  action  was  brought  in  the  County 
Court  of  Nueces  County  by  B.  Friske  against  R.  G.  Blossman  and  J.  B. 
Thompson,  composing  the  firm  of  R.  G.  Blossman  &  Co.,  and  G.  R. 
Scott  and  John  U.  Bluntzer,  to  recover  damages  for  the  alleged  con- 
version of  certain  goods,  wares  and  merchandise  of  the  estimated  value  of 
$357.96.  The  fact  constituting  the  alleged  conversion  was  the  seizure 
of  the  goods  by  virtue  of  a  writ  of  attachment  sued  out  by  the  said  R.  G. 
Blossman  &  Co.  in  a  suit  brought  by  them  against  W.  B.  Rankin  for 
debt.  The  defendant  Scott  was  the  attorney  for  plaintiffs  in  the  attach- 
ment suit  against"  Rankin,  and  the  defendant  Bluntzer  was  the  sheriff 
who  levied  the  writ.  The  plaintiff  herein,  B.  Friske,  claimed  to  be  the 
owner  of  the  goods  by  virtue  of  a  sale  thereof  to  him  before  the  attach- 
ment was  levied.  A  trial  was  had  by  a  jury  in  the  court  below  and 
judgment  was  rendered  in  favor  of  the  plaintiff  for  $325  against  the  de- 
fendants R.  G.  Blossman  and  J.  B.  Thompson;  and  for  the  defendants 
Scott  and  Bluntzer,  in  whose  favor  the  court  directed  a  verdict. 

There  are  a  number  of  assignments  of  error  addressed  to  the  action 
of  the  court  in  giving  and  refusal  of  instructions,  but  as  we  are  of  opin- 
ion that  a  verdict  and  judgment  should  have  been  returned  and  rendered 
in  favor  of  the  defendants  upon  the  facts  of  the  case,  we  pass  them  with- 
out further  disposition  than  to  say  that  the  most  of  them  were  well 
made. 

It  was  shown  by  the  evidence  that  W.  B.  Rankin  had  been  doing  busi- 
ness as  a  merchant  in  the  name  of  his  wife  for  about  three  years ;  that  he 
had  borrowed  $400  from  the  plaintiff,  Friske,  and  had  owed  it  to  him 
about  six  months,  when  on  October  22,  1901,  in  order  to  collect  his 
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money,  as  he  testified,  Friske  bought  Eankin's  entire  stock  of  goods. 
The  goods  were  worth  about  $1000.  Rankin  testified  that  they  were 
worth  from  $1400  to  $1600,  and  he  was  the  only  witness  who  placed  a 
higher  valuation  on  them  than  $1000.  The  consideration  for  the  sale 
was  $2000,  as  follows:  plaintifi's  debt  of  $400  and  his  four  notes  for 
$400  each.  Plaintiff  knew  that  the  business,  was  conducted  in  the  name 
of  Mrs.  Rankin.  She  signed  the  bill  of  sale,  and  the  notes  were  made 
payable  to  her.  The  bill  of  sale  recited  the  consideration  as  $2000  in 
hand  paid.  At  the  time  of  the  sale  Rankin  was  insolvent,  and  owed 
debts  amoimting  to  $1799.70;  he  had  no  property  besides  the  goods  sold 
to  Friske  except  his  homestead  and  a  small  piece  of  land  which  had  not 
been  paid  for.  Friske  was  a  farmer;  had  never  been  a  merchant,  and 
was  ignorant  of  the  value  of  goods,  and  bought  without  taking  an  in- 
ventory or  making  any  examination  of  the  stock,  or  asking  the  price  of 
any  article,  and  was  told  by  Rankin  at  the  time  of  the  purchase  that 
they  were  worth  from  $1400  to  $1600.  Rankin  remained  in  possession 
of  the  goods.  The  evidence  shows  that  tb.e  plaintiff  was  also  insolvent. 
He  testified  that  for  the  purpose  of  collecting  his  debts  he  bought  tlie 
entire  stock  of  goods,  together  with  all  fixtures,  and  wagon  and  horse. 
He  made  the  purchase  without  taking  an  inventory  or  making  any  ex- 
amination. He  executed  notes  for  an  amount  in  addition  to  the  debt 
equal  to  the  highest  value  pieced  on  the  goods,  making  in  all  a  consid- 
eration of  $2000  for  a  stock  of  goods  worth  about  $1000,  and  without 
making  any  inquiry  or  exercising  any  diligence  whatever  to  learn  of  any 
fraudulent  purpose  on  the  part  of  Rankin  to  defeat  the  claim  of  his 
creditors.  The  uncontro verted  evidence  shows  a  clear  case  of  fraudu- 
lent sale  on  the  rart  of  Ronkin,  and  at  least  legal  or  constructive  fraud 
on  the  part  of  Friske.  The  judgment  of  the  court  below  will  be  re- 
versed and  judgment  will  be  here  rendered  in  favor  of  the  appellants. 

Reversed  and  remanded. 
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Hugh  McClellan,  Administrator,  v.  T.  F.  Mangum, 

Administrator. 

Decided  July  1,  1903. 

Admmistrator — ^Death— Jurisdiction  of  Probate  Court. 

The  death  of  an  administrator  terminates  his  trust  relation  to  the  estate* 
and  the  coimty  court  has  no  jurisdiction  to  pass  on  a  report  by  the  administrator 
of  such  deceased  administrator  settling  his  accounts  with  the  estate. 

Error  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  E.  Dillard. 

J.  M.  Pearson,  for  plaintiff  in  error. 

M,  O.  Abemaihy,  for  defendant  in  error. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit  is 
stated  as  follows  in  the  brief  filed  for  plaintiff  in  error : 

"John  W.  Baker  died  in  Collin  County,  Texas,  and  left  an  estate  con- 
sisting of  real  and  personal  property.  R.  C.  White  was  appointed  by 
the  County  Court  of  Collin  County,  Texas,  administrator  of  the  estate 
of  said  John  W.  Baker.  R.  C.  White  administered  the  estate  of  said 
John  W.  Baker  for  about  two  years,  and  before  he  had  fully  and  finally 
administered  the  estate  the  said  R.  C.  White  died.  At  the  time  of  the 
death  of  the  said  R.  C.  Wliite,  the  said  White  owed  the  estate  of  the 
said  Baker,  and  the  estate  of  the  said  Baker  owed  White  certain  com- 
missions, etc.  Hugh  McClellan  was  appointed  independent  executor 
of  the  estate  of  said  R.  C.  White  under  the  terms  of  a  will  left  by  the 
said  White,  which  appointment  was  confirmed  by  the  County  Court  of 
Collin  County,  Texas,  and  the  said  McClellan  proceeded  to  administer 
the  estate  of  the  said.R.  C.  White,  deceased.  T.  P.  Mangum  was  ap- 
pointed administrator  de  bonis  non  of  the -estate  of  said  John  W.  Baker, 
deceased.  For  the  purpose  of  adjusting  the  accounts  of  R.  C.  White  as 
administrator  of  the  estate  of  said  John  W.  Baker,  deceased,  and  in  order 
to  close  the  administration  of  R.  C.  White  as  administrator  of  the  estate 
of  John  W.  Baker,  the  said  Hugh  McClellan,  as  executor  of  the  estate  of 
R.  C.  White,  deceased,  filed  a  final  settlement  for  R.  C.  Wliite,  as  ad- 
ministrator of  the  estate  of  John  W.  Baker  deceased.  To  which  final 
settlement,  T.  F.  Mangum,  as  administrator  de  bonis  non  of  the  said 
John  W.  Baker,  deceased,  filed  exceptions  in  the  County  Court  of  Collin 
County,  Texas,  pitting  as  a  court  of  probate.  From  the  judgment  of 
the  County  Court,  sitting  as  a  court  of  probate,  an  appeal  \«as  taken  to 
the  District  Court  of  Collin  County,  Texas,  where,  at  the  March  term, 
1902,  a  judgment  was  rendered  by  the  District  Court  striking  out  the 
final  settlement  filed  by  Hugh  McClellan  as  executor  of  the  estate  of 
R.  C.  White,  deceased,  of  the  administration  of  the  said  R.  C.  White 
as  administrator  of  the  estate  of  John  W.  Baker,  deceased,  and  refusing 
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to  adjudicate  the  issues  raised  by  said  final  settlement.  The  District 
Court  held  in  substance  that  where  an  administrator  or  executor  dies  be- 
fore he  finally  administers  an  estate,  the  county  court,  sitting  as  a  court 
of  probate,  has  no  authority  or  jurisdiction  to  determine  the  matters  in 
dispute  between  the  deceased  administrator  in  his  representative  capacity 
and  the  administrator  de  bonis  non  who  succeeds  in  the  administration, 
and  held  further  that  the  county  court  can  not  ascertain  the  amount 
due  by  the  deceased  administrator  to  the  estate  which  he  r?presented, 
and  can  not  grant  a  discharge  of  the  deceased  representative  and  his 
bondsmen  from  further  Labilitv  on  account  of  said  administration." 

The  ruling  referred  to  is  the  only  question  presented  for  decision,  and, 
while  not  entirely  free  from  difficulty,  we  have  reached  the  conclusion 
that  the  trial  court  was  correct.  The  relation  of  the  executor  or  ad- 
ministrator to  the  estate  of  the  decedent  is  one  of  trust ;  and  the  general 
rule  is  that  a  trust  not  coupled  with  an  interest,  ceases  to  exist  when  the 
trustee  dies,  and  that  the  legal  representative  of  the  estate  of  the  trustee 
does  not  succeed  to  the  orignal  trust,  in  the  absence  of  a  statute  declar- 
ing that  result.  Counsel  for  plaintiff  in  error  conc?des  that  there  is  no 
statute  expressly  requiring  or  authorizing  the  representative  of  a  de- 
ceased executor  or  administrator  to  file  a  final  account  for  and  on  behalf 
of  such  decedent,  but  contends  that  certain  provisions  of  the  statute  reg- 
ulating the  administration  of  estates  lead  to  that  result. 

Of  the  several  provisions  of  the  statute  relied  on  to  support  that  con- 
tention, the  most  cogent  seems  to  be  the  one  which  makes  the  common 
law  applicable  to  executors  and  administrators  when  not  in  conflict  with 
the  statute,  followed  up  by  authorities  which  sustaiA  the  contention, 
that,  according  to  the  common  law,  it  was  the  duty  of  an  administrator 
of  a  deceased  administrator,  to  settle  the  account  of  his  decedent.  How- 
ever, there  are  other  provisions  of  the  statute  which,  in  our  view,  lead 
to  the  conclusion  that  the  Legislature  understood  and  intended  that 
when  an  executor  or  administrator  died,  his  relation  to  the  estate  was 
thereby  severed,  and  the  probate  court  had  no  jurisdiction  over  the  heirs 
or  legal  representatives  of  the  deceased  administrator.  For  instance, 
according  to  article  3357  (Batts'  Civil  Statutes),  limitation  begins  to 
run  as  to  suits  on  bonds  of  executors,  administrators  or  guardians  from 
and  after  the  death,  resignation,  removal  or  discharge  of  such  executor, 
administrator  or  guardian. 

It  seems  clear  that  when  the  probate  jurisdiction  has  once  attached, 
and  as  long  as  it  continues  to  exist,  no  suit  by  the  heirs  can  be  main- 
tained in  another  court  against  the  administrator  or  the  sureties  on  his 
bond.  And  therefore,  while  such  prob'^.te  jurisdiction  continues  it  would 
seem  that  the  statute  of  limitation  could  not  be  operative.  Hence  we 
reach  the  conclusion  that  in  enacting  the  artich  of  the  statute  referred 
to,  it  w  IS  the  legislative  intention  that  death  of  an  executor  or  adminis- 
trator should  entirely  sever  the  rehtion  theretofore  existing  between 
such  executor  or  adminij^tr-^tor  and  the  estate,  pnd  th^t  no  other  person, 
nor  the  probate  court  itself,  could  restore  that  relation  and  adjudicate 
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the  rights  of  the  first  estate  as  against  the  estate  of  the  deceased  executor 
or  administrator,  nor  the  rights  asserted  by  the  rBpresentative  of  the 
deceased  executor  or  administrator  against  t'^e  first  estate. 

We  have  found  no  Texas  case  entirely  analogous  to  this,  but  cite  the 
following  cases  as  tending  to  support  the  views  here  expr3ssed :  Ingram 
V.  Maynard,  6  Texas,  130;  Fort  v.  Fitts,  66  Texas,  593;  Marlow  v. 
Lacy,  68  Texas,  154;  Timmins  v.  Bonner,  58  Texas,  558;  Davis  v.  Har- 
wood,  70  Texas,  71. 

Ihe  case  of  Bopp  v.  Hansford,  18  Texas  Civ.  App.,  340,  relied  on  by 
plaintiff  in  error,  is*not  entirely  analogous.  That  was  a  suit  on  the 
bond  of  a  guardian  who  had  been  removed  by  the  probate  court.  The 
decision  in  that  case  was  lested  upon  a  f  rovision  of  the  statute  regulating 
guardianships,  which  does  not  by  its  terms  nor  by  any  other  provision 
of  the  statute  to  which  we  have  been  cited  apply  to  ex?cutors  and  ad- 
ministrators; and  it  was  not  there  held  that  the  death  of  a  guardian 
would  not  terminate  the  fiduciary  relationship  and  deprive  the  probate 
court  of  all  jurisdiction  to  adjudicate  the  rights  of  the  former  estate 
and  of  the  estate  of  the  deceased  guardian. 

No  error  has  been  pointed  out  and  the  judgment  is  affirmed. 

Affirmed. 
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Walter  Gresham  v.  Mrs.  John  J.  Harcourt,  Administratrix. 

Decided  July  1,  1903. 

1. — ^Evidence — Hearsay — Count. 

Testimony  as  to  the  number  of  sheep  in  a  flock  by  one  who  was  present 
when  others  counted  them  and  put  down  the  numbers  called  out  by  them  in  a 
book  was  original  evidence  and  not  hearsay. 

2.— Auditor's  Report-^Ezceptions— Pleading. 

An  exception  to  an  auditor's  report  was  sufficient  though  embodied  in  a 
pleading,  nor  would  the  exception  be  considered  abandoned  by  an  amendment 
of  the  pleading  which  did  not  repeat  it. 

3. — ^Evidence— Value— Contract. 

A  contract  of  sale  was  not  admissible  as  evidence  of  the  value  of  the  prop- 
erty sold,  as  against  one  not  a  party  to  the  contract. 

Appeal  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J-  W.  Timmins. 

W.  B.  Lockhart,  for  appellant. 

J.  W.  Hill,  for  appellee. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  caee. 
On  the  former  appeal  it  was'  heard  by  the  Court  of  Civil  Appeals  at  San 
Antonio,  and  finally  went  to  the  Supreme  Court.  The  nature  of  the 
case  is  fully  stated  in  50  S.  W.  Rep.,  1058,  and  93  Texas,  149.  At  the 
second  trial  in  the  court  below  the  plaintiff  was  successful,  and  the  de- 
fendant has  appealed  and  presents  the  case  to  this  court  on  two  assign- 
ments of  error : 

1.  It  is  claimed  that  the  court  erred  in  permitting  the  plaintiff  to 
testify  as  to  the  number  of  sheep  belonging  to  the  partnership  of 
Gresham  &  Harcourt  on  May  28,  1895.  ,  Two  objections  were  urged  to 
her  testimony,  the  first  being  that  it  was  hearsay,  and  the  second  that  it 
was  contradictory  of  the  auditor^s  report,  which  was  conclusive,  because 
not  excepted  to.  These  objections  were  properly  overruled.  Mrs.  Har- 
court was  present  when  the  sheep  were  counted,  she  heard  the  two  men 
who  did  the  counting  call  out  the  numbers,  and  she  at  the  time  put  the 
numbers  down  in  a  book.  Her  evidence  was  not  hearsay,  but  was  orig- 
inal testimony  coming  within  the  rule  of  res  gestae.  Railway  Co.  v. 
Collier,  62  Texas,  320;  Railway  Co.  v.  Sherwood,  84  Texas,  136;  Rail- 
way Co.  V.  Mussette,  7  Texas  Civ.  App.,  177. 

Appellee  excepted  to  the  report  of  the  auditor,  which  exception  in- 
cluded an  objection  to  his  finding  the  number  of  sheep  on  hand.  It  is 
true  that  the  exception  referred  to  was  embodied  in  a  pleading  entitled 
plaintiff's  first  amended  supplemental  petition,  and  thereafter  the  plain- 
tiff filed  another  amended  supplemental  petition  which  did  not  include 
any  exceptions  to  the  auditor's  report,  but  we  do  not  think  filing  of  the 
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latter  pleading  should  be  construed  as  an  abandonment  of  the  excep- 
tions to  the  auditor's  report. 

2.  The  other  assignment  charges  that  the  court  committed  error  in 
refusing  to  admit  in  evidence  a  contract  of  sale  from  appellant  to  James 
Welch,  by  which  appellant  sold  to  Welch  an  undivided  half  interest  in 
the  partnership  property  of  Gresham  &  Harcourt.  The  statement  sub- 
mitted under  this  assignment  does  not  support  the  assignment,  because 
it  shows  that  the  court  did  admit  the  contract  in  evidence  for  the  pur- 
pose of  showing  that  appellant  had  made  a  sale  of  a  one-half  interest 
in  the  partnership  property,  and  the  date  of  the  sale.  It  is  contended, 
however,  on  behalf  of  appellant  that  the  contract  was  also  admissible 
on  the  question  of  value  of  the  property  at  the  time  the  sale  was  made. 
This  contention  is  not  believed  to  be  sound.  The  appellee  was  not  a 
party  to  that  contract,  and  was  in  nowise  bound  by  its  terms  and  re- 
citals. 

This  disposes  of  the  only  questions  presented  for  decision,  and  results 
in  an  affirmance 'of  the  judgment. 

Aijirmed. 

Writ  of  error  refused. 
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Henry  Ford  v.  W.  T.  Brown. 

Decided  July  1,  1903. 

1. — School  Land — ^Purchase — Premature  Application. 

An  application  for  purchase  of  school  land,  prematurely  filed,  becomes  effse- 
tive  after  the  land  is  placed  upon  the  market  unless  the  rights  of  a  subseqaent 
purchaser  by  valid  application  have  intervaned.  Some  difficulties  in  the  appli- 
cation of  this  rule  suggested. 

2. — Same— Actual  Settler — ^Purchase  of  Additional  Land. 

An  application  to  purchase  a  survey  of  school  land  as  a  home,  filed  forty 
minutes  teioie  the  filing  of  its  appraisement,  placed  the  land  on  the  market,  and 
entitled  such  applicant  to  the  land  as  against  an  application,  made  after  thG 
fihng  of  the  appraisement,  to  purchase  it  as  additional  land  to  a  home  section^ 
by  cne  who  was  not,  in  fact,  an  actual  setthr  on  such  home  tract. 

3. — Same — ^Proof  of  Occupancy — Certificate. 

The  certificate  of  tae  Land  Commissioner  of  proof  of  occupancy  made  by 
a  purchaser  of  a  "Iiome*'  scecion,  did  not  conclude  the  question  of  such  pur- 
chasers actual  settlement  .en  such  land  and  rigiit  to  purchase  other  land  in 
addition,  as  against  an  adverse  claimant  cf  such  additional  land,  whose  suit 
therefor  was  pending  when  such  proof  was  made  and  certificate  issued. 

4. — Practice  on  Appeal — Certified  Question. 

fhe  Court  of  Civil  App3als  is  not,  it  seems,  precluded,  by  certifying  a  ques- 
tion to  the  Supreme  Court,  from  considering,  in  dispcsing  of  it  after  the  ques- 
tion is  answered,  other  facts,  inadvertently  omitted  in  their  certificate,  and 
precluding  the  disposition  of  the  cas3  upon  the  principles  involved  in  the  certi- 
fied question  and  its  answer. 

Apperl  from  t^e  District  Court  of  Concho.  Tried  below  before  Hon. 
John  W.  Goodwin. 

John  L  Guion,  W.  A,  Wright,  G.  H.  Garland,  and  J.  W.  Hill,  for 

appelhnt. 

Jenkins  &  McCartney,  for  appellee. 

STREETMAN,  Associate  Justicf. — On  a  former  day  of  this  term 
we  certified  certain  questions  of  law  arising  in  this  case  to  the  Supreme 
Court.  Ford  v.  Brown,  9G  Texas,  537.  The  opinion  of  the  Supreme 
Court  is  referred  to  for  the  facts  there  found  by  us. 

From  the  facts  there  stated,  it  appears  that  on  August  23,  1897,  at 
12 :05  o'clock  p.  m.,  appellee  Brown,  beiner  an  actual  settler  thereon, 
filed  his  application  in  proper  form  in  the  General  Land  OflSce,  to  pur- 
chase section  204,  State  school  land,  in  Concho  County,  located  under 
a  certificate  to  Beattie,  Seale  &  Eorwood. 

This  application,  however,  under  the  decision  of  the  Supreme  Court, 
was  premature,  being  made  forty  minutes  before  the  appraisement  of 
said  section  was  filed  in  the  office  of  the  county  clerk  of  Concho  County, 

On  the  same  day,  at  4:29  p.  m.,  after  the  land  was  on  the  market, 
appellant  Ford  filed  his  application  to  purchase  said  section  204,  as 
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additional  land  to  his  home  section,  which  was  section  No.  2,  H.  T.  & 
B.  E.  R.  Co.  lands.  Foid,  however,  as  found  by  the  judgment,  did  not 
make  his  first  payment  on  the  land  in  controversy  until  November  2, 
1897. 

Ford^s  application  to  purchase  his  home  section  was  filed  August  21, 
1897,  and  was  in  compliance  with  law,  except  as  to  his  settlement 
thereon  and  first  payment  hereinafter  mentioned. 

The  second  question  certified  was  as  follows:  "If  said  land  was  not 
subject  to  sale  until  said  clerk  had  been  so  notified,  could  appellee  ac- 
quire any  interest  or  title  in  said  land  by  virtue  of  his  application  filed 
in  tiie  General  Land  Office  forty  minutes  before  such  notice  was  re- 
ceived by  the  county  clerk  of  Concho  County,  said  application  having 
afterwards  been  i ejected  by  the  Commissioner  of  the  Land  Office?" 

Appellee  Brown,  who  filed  the  premature  application,  being  the  plain- 
tiff in  the  case,  and  bound  to  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  it  did  not  occur  to  us  that  the  validity  of  his  application 
would  be  dependent  upon  facts  which  subsequently  transpired  with 
reference  to  the  application  of  appellant  Ford.  Being  under  this 
impression,  we  failed  to  include  in  our  certificate  a  fact  which  now 
appeals  to  be  of  vital  importance. 

The  jury  in  response  to  a  special  issue  found  that  appellant  Ford 
was  not  an  actual  settler  on  his  home  section  at  the  time  he  applied  to 
purchase  it.  Appellant  complains  of  this  finding  as  against  the  evi- 
dence, but  after  a  careful  examination  of  the  statement  of  facts,  we 
conclude  that  the  evidence  is  sufficient  to  sustain  the  finding  of  the 
jury  upon  this  issue. 

From  this  it  follows,  in  our  opinion,  that  the  application  of  appel- 
lant to  purchase  the  section  in  controversy  was  invalid.  In  reaching 
this  conclusion,  we  have  not  failed  to  consider  the  fact  that  after  the 
institution  of  this  suit,  appellant,  in  accordance  with  Revised  Statutes 
1895,  article  4218j,  made  proof  of  his  three  years  occupancy  of  his 
home  section  and  obtained  the  certificate  of  the  Land  Commissioner, 
which  was  in*^roc'uced  in  evidence.  We  do  not  think  that  the  question 
of  actual  se*^tl  r.  ent  upon  the  home  section  would  be  concluded,  either 
by  the  ori-  inal  acceptance  of  the  application  to  purchase,  or  by  the 
proof  of  occupancy  before  the  Land  Commissioner  and  the  issuance  of 
his  certiCcate  after  this  had  become  a  material  issue  pending  in  this 
suit  Franklin  v.  Kcrlin,  74  S.  W.  Rep.,  592;  May  v.  Hoi  lings  worth, 
74  S.  W.  Re"..  592;  Lamkin  v.  Mastler,  73  S.  W.  Rep.,  970. 

Wbile  we  did  not  in  our  certificate  allude  to  any  defect  in  the  appli- 
cation of  ap[.ellant  Ford,  yet  the  Supreme  Court,  in  answering  the 
question  indicate  the  importance  and  the  effect  of  this  fact.  They  an- 
swer: *\is  0 gainst  one  who  applied  to  purchase  the  land  after  the 
notice  had  hncn  received  by  the  clerk,  the  apt^ellee  did  not  acquire  any 
right  or  t'^l'^  in  the  lend  by  his  application  which  was  prematurely 
made."     (Italics  are  ours.) 
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It  may  be  true  that  the  Supreme  Court  has  not  committed  itself  to 
the  converse  of  this  proposition,  that  is,  that  in  the  absence  of  a  valid 
application  made  after  the  land  was  on  the  market,  appellee  would 
acquire  title  by  his  rejected  premature  application,  which  he  could  en- 
force as  plaintiff  in  an  action  of  trespass  to  try  title.  The  establish- 
ment of  this  rule  gives  rise  to  some  interesting  speculations,  as  illus- 
trated by  the  facts  of  this  case. 

There  is  no  evidence  in  the  record,  aside  from  the  continued  occu- 
pancy of  appellee  and  the  fact  that  the  application  and  obligation  and 
money  were  not  withdrawn,  to  indicate  a  renewal  of  the  application  by 
appellee,  or  an  insistence  on  it  after  the  land  came  on  the  market;  and 
and  if  these  facts  are  sufficient  to  show  that  appellee  was  insisting  upon 
his  application,  would  they  not  become  operative  eo  instanti  when  the 
land  came  on  the  market  so  as  to  preclude  any  subsequent  applicant 
from  acquiring  title?  If  not,  what  time  must  elapse  before  they  would 
be  given  -that  effect?  We  can  conceive  that  facts  might  possibly  arise 
which  would  be  tantamount  to  a  renewal  of  the  premature  application, 
without  actually  refiling  it  after  the  land  came  on  the  market,  but  we 
do  not  think  that  we  have  such  facts  in  this  record. 

Again,  as  we  have  stated,  the  first  payment  was  not  made  by  appel- 
lant on  the  land  in  controversy  until  November  2,  1897,  appellee's  ap- 
plication having  been  filed  August  23,  1897.  Suppose  appellant  had 
been  an  actual  settler,  but  had  failed  to  make  his  payment  as  stated, 
appellee  would  then  have  had  a  title  which  he  could  have  maintained 
until  November  2d,  but  could  he  have  maintained  it  after  that  time?  If 
not,  how  long  will  the  title  under  a  premature  rejected  application  be 
held  in  suspense,  to  await  the  filing  of  a  valid  application  after  the  land 
is  placed  on  the  market? 

These  and  other  difficulties  suggest  themselves  to  the  writer  as 
likely  to  arise  in  applying  the  doctrine  which  makes  the  validity  of  a 
premature  application  dependent  upon  the  filing  of  a  valid  application 
after  the  land  is  on  the  market.  We  do  not  deem  it  necessary  or  proper 
to  express  any  opinion,  but  simply  suggest  them  as  being  possibly  help- 
ful in  the  final,  determination  of  the  case. 

Appellee  has  filed  a  motion  requesting  us  to  find  the  additional  facts 
above  stated  with  reference  to  the  time  of  first  payment  by  appellant 
on  the  land  in  controversy,  and  with  reference  to  appellant's  settlement 
on  his  home  section,  and  to  certify  additional  questions  to  the  Supreme 
Court  predicated  on  said  findings.  We  have  found  the  facts  as  re- 
quested, but  we  regard  the  intimation  of  the  Supreme  Court  upon  the 
(juestion  discussed  as  so  strong  imder  the  circumstances  that  we  are 
constrained  to  follow  it  in  the  disposition  of  the  case,  and  overrule  the 
motion  to  certify.  We  are  impelled  to  this  action  upon  the  motion,  not 
so  much  because  we  are  free  from  doubt  on  the  questions  discussed,  as 
because  the  decision  of  the  case  is  such  as  to  give  the  Supreme  Court 
jurisdiction  upon  application  for  writ  of  error,  and  this  course  wiU 
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probably  effect  a  speedier  disposition  of  the  suit  than  to  grant  the  mo- 
tion to  certify. 

We  have  carefully  examined  the  remaining  assignments  of  error,  and 
some  of  them  are  in  effect  disposed  of  in  our  findings  of  fact  stated 
herein  and  in  the  certificate  above  referred  to. 

We  find  no  error  in  the  judgment,  and  it  is  accordingly  affirmed. 

Ajjirmed. 

Writ  of  error  refused. 
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Fort  Worth  &  Denver  City  Railway  Company  v. 

Carlock  &  Gillespie. 

Decided  July  2,  1903. 

1. — ^Attorney  and  Client-r-Contract — ^Validity. 

A  promise  by  an  attorney  to  defray  all  the  expenses  incident  to  the  collec- 
tion of  the  Client's  ciaim  for  damages  is  a  promise  to  give  or  grant  a  valuable 
thing  to  the  client  within  the  maaning  of  the  statute  making  it  a  misdemeanor 
for  an  attorney  at  law  to  "promise  to  give,  loan  or  otLerwiss  grant  money  or 
other  valuable  thing  to  the  person  from  whom  such  cmplcyment  is  sought  before 
such  employment  in  order  to  indues  such  employment."    Gen.  Laws,  1901,  p.  125. 

2. — Same — Inducing  Emplojrment. 

Whether  such  premise  was  made  to  induce  the  employment,  or  was  merely 
an  incident  to  it,  is  held  under  the  evidance  in  this  case  to  have  been  properly 
a  que s Lion  for  the  jury. 

3. — Same — Interest  in  Cause-— Public  Policy. 

Since  the  law  of  this  State  permits  contracts  giving  the  attorney  a  part 
interest  in  the  client's  claim  aa  compensation  for  collecting  it,  a  clause  in  snch 
contract  prohibiting  the  client  from  settling  the  claim  without  the  attoniey's 
consent  is  not  against  public  policy,  this  being  the  law  without  such  clause. 

4. — Same— Failure  to  Pay  Occupation  Tax. 

The  failure  cf  a  lawyer  to  pay  his  occupation  tax,  although  a  ponaHy  for 
such  fa'ilure  is  impcsed  by  the  penal  statutes,  will  not  bai  his  right  to  recover 
on  a  cause  of  action  assigned  to  him  b/  his  client  as  compensation  for  his  pro- 
fessional services. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
E.  T.  Milam. 

Stanley,  Spoonis  &  Thompson  and  Marshall  Spoonis,  for  appellant 

Carlock  &  Oillespie,  pro  se. 

STEPHENS,  Associate  Justice. — E.  J.  W3Tin,  who  had  sustained 
personal  injuries  through  the  negligence  of  appellant,  employed  appel- 
lees, a  firm  of  lawyers,  to  collect  liis  claim  for  damages,  the  contract 
of  employment  reading: 

"Ft.  Worth,  Texas,  Feb.  8,  1902.— This  agreement  between  E.  J. 
Wynn  and  Carlock  &  Gillespie  witnesseth,  that  the  said  Wynn  has  this 
day  employed  said  Carlock  &  Gillespie  to  collect,  by  suit  or  otherwise, 
»  claim  against  the  Fort  Worth  &  Denver  City  Railway  Company  for 
personal  injuries  to  said  Wynn,  sustained  on  the  16th  day  of  January, 
1902,  at  Sanborn,  Texas,  said  injury  consisting  of  a  crushed  knee-cap. 
In  consideration  of  said  services  of  Carlock  &  Gillespie  in  and  aboi'.t 
said  claim  the  said  Wynn  hereby  agrees  to  give  to  said  Carlock  &  Gilles- 
pie one-half  of  what  may  be  recovered  from  said  railway  company, 
either  by  suit  or  otherwise ;  provided,  that  if  said  claim  is  compromised 
before  suit,  said  Carlock  &  Gillespie  shall  have  for  their  services  one- 
fourth  of  the  amount  collected. 
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'To  secure  said  Carlock  &  Gillespie,  I  hereby  transfer  a  one-half 
interest  in  and  to  said  cause  of  action.  It  is  further  agreed  and  under- 
stood that  said  Wynn  is  to  be  at  no  expense  in  and  about  said  matter, 
and  that  if  nothing  is  recovered  on  isaid  claim,  said  Carlock  &  Gillespie 
are  to  get  nothing  for  their  services,  and  said  claim  is  not  to  be  com- 
promised without  the  consent  of  all  parties  hereto.^' 

Appellees  gave  appellant  notice  of  the  claim  and  of  their  interest  in 
it,  and  brought  suit  for  Wynn  to  collect  it.  Pending  this  suit  appel- 
lant paid  W^nn  $300  in  full  satisfaction  of  the  claim,  and  refused  to 
pay  appelless  anything.  This  suit  was  consequently  brought  by  them 
and  resulted  in  a  verdict  and  judgment  in  their  favor  for  $150,  the 
court  instructing  the  jury  to  so  find. 

Complaint  is  made  of  the  peremptory  instruction  upon  the  ground 
that  the  agreement  that  Wynn  was  to  be  "at  no  expense  in  and  about 
said  matter"  made  the  contract  of  employment  obnoxious  to  that  clause 
of  the  Act  of  1901  which  made  it  a  misdemeanor  for  an  attorney  at  law, 
in  seeking  or  obtaining  employment,  to  "promise  to  give,  loan  or  other- 
wise grant  money  or  other  valuable  thing  to  the  person  from  whom 
such  employment  is  sought  before  such  employment  in  order  to  induce 
such  employment.''  Acts  of  1901,  p.  125.  We  are  inclined  to  agree 
with  counsel  for  appellant  that  the  promise  of  an  attorney  at  law  to 
defray  all  the  expenses  incident  to  the  collection  of  his  client's  claim 
for  damages,  if  not  a  literal  promise  to  pay  him  money,  is  at  le9st  a 
promise  to  give  or  grant  a  valuable  thing  to  his  client ;  and  such  is  the 
construction  a  statute  very  similar  to  our  own  has  recently  received  in 
New  York  in  the  case  of  Stedwell  v.  Hartmann,  77  N.  Y.  Supp.,  498, 
the  New  York  Code  (sec.  74)  reading:  "An  attorney  or  counselor 
shall  not  ♦  ♦  ♦  promise  or  give  or  procure  to  be  promised  or  given 
A  valuable  consideration  to  any  person,  as  an  inducement  to  placing 
*  *  *  a  demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon."  There  can  be  no  substantial  difference  between  a  promise  to 
give  or  grant  money  or  other  veluable  thing,  as  denounced  in  our  stat- 
ute, and  a  promise  to  give  a  valuable  consioeration,  as  denounced  in  the 
New  York  Code.  In  the  case  above  cited  arising  under  the  New  York 
Code,  the  question  was  thus  stated  and  decided:  "Bui  the  question 
still  remains  as  to  the  validity  of  a  contract  by  which  an  attorney,  in 
consideration  of  having  a  claim  placed  in  his  hands  for  suit,  gives  the 
valuable  consideration  as  an  inducement  that  the  attorn'^y  will  himself 
pay  all  the  expenses,  or,  in  other  words,  that  he  himself  will  maintain 
the -suit.  *  *  ♦  In  the  case  at  bar  the  agreement  was  not  only  to 
advance  money,  but  to  carry  on  the  suits  or  actions  at  the  expense  of 
the  attorney  himself,  under  the  agreement  that  he  should  receive  a  cer- 
tain compo'^pation,  and  thus  he  was  promoting  the  suit,  and  defraying 
for  the  jiaintiff  tie  expense  thereof." 

We  have  yet  to  determine  whether  the  promise  to  give  a  valuable  con- 
sideration in  this  instance,  that  is,  to  defray  the  expenses  of  collecting 
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the  claim,  was  made  in  order  to  induce  the  employment,  or  rather, 
whether  the  evidence  raised  that  issue;  and  we  have  reached  the  con- 
clusion that  it  did.  The  fact  that  the  contract  of  employment  con- 
tained such  a  promise  was  itself  some  evidence  that  the  promise  was 
made  to  induce  the  employment.  On  the  other  hand,  the  circum- 
stances under  which  the  contract  was  made  tended  to  raise  the  infer- 
ence that  the  promise  complained  of  may  not  have  been  made  as  any 
inducement  whatever  to  the  employment,  but  was  a  mere  incident  of  it, 
affecting  rather  the  terms  than  the  fact  of  employment.  This  phase 
of  the  issue  does  not  seem  to  have  been  fully  developed  on  the  trial. 

The  contract  in  question  is  further  assailed,  by  proposition  but  with- 
out assignment  of  error,  for  being  against  public  policy  because  of  the 
clause  prohibiting  Wynn  from  settling  the  claim  without  the  consent  of 
appellees,  in  support  of  which  Davis  v.  Webber,  66  Ark.,  190,  49  S.  W. 
Rep.,  822,  45  Law.  Rep.  Ann.,  196,  is  cited.  That  decision  is  placed 
upon  the  ground  that  such  contracts  "foster  and  encourage  litigation" 
and  are  therefore  against  that  public  policy  which  favors  the  settlement 
of"  disputes  "without  hindrance  from  disinterested  parties."  To  the 
same  effect  is  Davis  v.  Chase  (Ind.),  64  N.  E.  Rep.,  88.  It  seems  to 
us,  however,  that  the  reason  for  such  holding  is  wanting  in  this  instance, 
since  appellees  acquired  by  valid  assignment  a  one-half  interest  in  the 
cause  of  action  itself.  Railway  v.  Miller,  21  Texas  Civ.  App.,  609,  53 
S.  W.  Rep.,  709 ;  Railway  v.  Andrews,  28  Texas  Civ.  App.,  477,  67  S. 
W.  Rep.,  924.  'f  hat  assignment  placed  it  in  their  power  to  prevent  a 
settlement  of  the  controversy,  and  it  would  hardly  be  against  public 
policy,  therefore,  to  merely  add  a  stipulation  which  could  do  no  more 
than  that.  In  other  words,  where  the  law,  as  it  does  in  this  State,  per- 
mits a  transfer  in  part  of  a  claim  for  damages  to  the  attorney  as  com- 
pensation for  his  services,  thus  placing  it  in  his  power  to  prevent  a  com- 
promise of  the  entire  claim  with  the  client,  there  seems  little  room  for 
the  contention  that  public  policy  is  violated  by  a  clause  in  the  contract 
which  can  add  nothing  to  this  power. 

It  remains  to  determine  whether  the  failure  of  a  lawyer  in  Texas  to 
pay  his  occupation  tax  will  bar  his  right  to  recover  on  a  cause  of  action 
assigned  to  him  by  his  client  as  compensation  for  his  professional  serv- 
ices. It  seems  clear  from  our  civil  statutes  on  the  subject  that,  how- 
ever it  may  be  with  some  other  occupations  therein  mentioned,  it  was 
not  the  intention  of  the  Legislature  to  make  an  occupation  tax  license 
a  condition  precedent  to  the  right  to  practice  law.  Rev.  Stat.,  arts. 
5049,  5054,  and  pages  1014,  1015,  1022.  It  seems  equally  clear  from 
articles  112,  113  and  114  of  our  Penal  Code  that  the  only  object  of  im- 
posing a  penalty  for  pursuing  an  occupation  without  paying  the  tax  and 
obtaining  a  license  was  the  collection  of  the  tax.  The  case  of  Singer 
Manufacturing  Co."  v.  Draper  (Tenn.),  52  S.  W.  Rep.,  879,  so  much 
relied  upon,  arose  under  article  604  of  the  Code  of  Tennessee  (1884), 
which  made  the  occupations  therein  enumerated  privileges,  and,  besides 
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taxing  them,  expressly  declared  that  they  should  not  be  pursued  with- 
out license.  In  Amato  v.  Dreyfus,  34  S.  W.  Eep.,  450,  it  was  held  that 
the  failure  of  a  land  agent  to  pay  his  occupation  tax  did  not  bar  his 
right  to  recover  his  commissions  on  a  land  sale. 

Because  the  court  instructed  a  verdict  for  appellees,  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


206  Parkee  v.  Allen. 

A.  F.  Parker  V.  S.  F.  Allen  et  al. 

Decided  June  18,  1903. 

■ 

1. — Pleading — Fraud  in  Execution  of  Contract. 

Where  plaintif's  action  was  brought  to  set  aside  a  written  instrument  on 
the  ground  that  its  execution  was  procured  by  fraud,  and  the  petition  con- 
tained only  general  allegations  of  fraud,  and  did  not  allege  any  misatatament 
of  fact,  or  concealment  of  the  truth  or  any  deceitful  act  of  any  kind  by  the 
defendants,  a  general  demurrer  to  the  pleading  was  properly  sustained. 

2. — Same-— Duress.  ' 

Where  pia^lntifT  sought  to  avoid,  on  the  ground  of  duress,  the  execution  of 
three  instruiiients,  either  one  of  which  constituted  a  bar  to  his  claim  for  re- 
covery, b'lt  his  petition  failed  to  allege  facts  sufficient  to  avoid  all  of  them, 
his  plead>ing  was  insunicient. 

3. — Same— Facts  Not  Showing  Duress. 

AUegatirns  to  the  ef  cot  that  a  year  prior  to  the  execution  of  an  instru- 
ment wliich  plaintiff  sou^Lt  to  avoid  on  the  ground  of  duress,  and  at  a  time 
when  plaintiff  was  preparing  to  sue  defendant  for  a  sattiement,  defendant 
assaulted  him^  threatened  to  kill  him  if  he  troubled  1/lm  any  more  aiMuit  a 
settleir.ent,  and  so  put  plaintiff  in  mortal  fear  of  his  life,  are  not  suflficiant  to 
rai'w  tl  e  issue  cf  dm  ess  wl.ere  it  dees  net  appear  that  at  the  time  of  the 
execution  of  the  instrument  the  defendant  was^  pr:3cnt,  or  that  he  requested 
its  execution,  or  that  any  intimation  was  given  plaintiff  that  defendant  would 
resent  a  I'efusal  to  execute  it,  or  that  plaintiff  was  weak  in  mind,  or  was  not 
po33essed  of  the  firmness  of  ordinary  men. 

4. — Same — ^Want  of  Consideration  Not  Shown. 

Where  plaintifl's  petition  alleged  that  certain  instruments  were  executed 
without  coniidcr'^t'Jcn,  but  si  owed  r.!so  thr.t  in  cciioidei-aticn  of  their  ex  locution 
plaintiff  received  fr06  in  ccel%  tcgctl  cr  v/ith  cei-tain  stcck  in  a  corporation  and 
employ  n)cnt  as  superintendent  of  its  business,  a  lack  of  consideration  was  not 
made  to  appear. 

Appo">l  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 

Chas.  E.  Ashe. 

Otto  Pape  and  Bijers  &  By  era,  for  appellant. 
Brown,  Lane,  Garwood  &  Parker,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit 
against  S.  E.  Alhn,  I.  W.  Walker,  John  S.  Eadford  and  the  Oriental 
Textile  Mills  to  recover  $?841.55  actual  damages,  same  being  the  alleged 
value  of  phintiff's  interest  in  the  bus'ness  conducted  by  the  Oriental 
Textile  Mills  and  of  which  he  alleges  he  has  been  deprived  by  the 
wrongful  and  fraudulent  nets  of  the  defendants,  and  to  recover  jftini- 
tory  damages  in  the  sum  of  $25,000. 

For  cause  of  action  the  petition  alleges,  in  substance,  the  following 
facts:  On  or  about  April  1,  lvS9G.  plaintiff  and  the  defendant  Walker 
entered  into  a  copartnership  for  the  purfose  of  manufacturing  and  sell- 
ing textile  goods  and  fabrics.  After  conducting  said  business  for  sev- 
eral months  plaintiff  agreed  at  the  instance  and  request  of  said  Walker 
to  reorganize  said  business  by  admitting  the  defendant  S.  E.  Allen  as 
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a  partner  and  changing  the  name  and  style  of  the  firm  to  the  Augusta 
Manufacturing  Company.  The  business  of  the  new  partnership  was 
earned  on  up  to  about  August  4,  1900,  during  all  of  which  time  phintiif 
sup?rintenc:ed  and  managed  the  plant  and  performed  all  of  the  services 
requ'red  of  him  under  his  partnership  agreement.  During  the  time 
the  business  of  said  firm  was  conducted  the  defendant  Walker  was  sec- 
retary and  treasurer  of  said  partnership,  the  Augusta  Manufacturing 
Company,  kept  the  books  and  accounts  and  received  and  disbursed  all 
moneys  of  said  firm.  On  or  about  the  4th  of  August,  1900,  said  Walker, 
acting  for  himself  and  as  agent  and  representative  of  the  def3ndant 
S.  E.  Allen,  and  without  the  consent  of  plaintiff,  closed  down  the  man- 
ufacturing I  lant,  suspended  the  business  of  said  firm,  and  notified  plain- 
tiff that  h-s  servic3S  as  superiutendent  of  said  business  would  be  no 
longer  needed.    The  petition  then  proceeds  as  follows: 

^'Plaintiff  avers  and  says  that  on  or  about  the  date  last  aforesaid,  the 
defendant  John  S.  Radford,  havinoj  bv  a  svstematic  course  of  conduct 
ingratiated  himself  into  the  friendship  and  confidence  of  plaintiff, 
and  representing  himself  as  the  friend  and  legal  adviser  of  plaint. ff, 
and  plaintiff  reposing  full  faith  and  confidence  in  all  representations 
made  to  him  by  said  Eadford,  and  being  further  induced  ther3to  by 
duress  on  the  part  of  said  defendant  S.  E.  Allen,  as  will  hereinafter 
more  particularly  appear,  was  induced  and  persuaded  by  said  Rad- 
ford to  sign  c?rtain  contracts  and  agreements  hereinafter  referred  to, 
one  of  date  December  22,  1900,  and  one  of  date  March  8,  1901,  and  a 
certain  receipt  of  date  October  15,  1901,  as  hereinafter  more  particu- 
larly described  and  referred  to;  plaintiff  avers  and  says  that  while  said 
Radford  was  holding  himself  out  to  plaintiff  as  his  friend  and  legal 
adviser,  that  in  truth  and .  in  fact  said  Radford  was  acting,  without 
knowledge  or  consent  of  plaintiff,  as  the  legal  adviser  and  agent  of  said 
defendants  I.  W.  Walker  and  S.  E.  Allen,  and  plaintiff  was  thereby 
overreached  and  defrauded  of  his  rights,  and  comrelled  to  sign  same 
by  reason  of  duress,  as  hereinafter  alleged,  and  said  fraud  and  said 
duress  have  been  in  all  thines  ratified  bv  said  defendants  Walker  and 
Allen,  and  by  said  Oriental  Textile  Mills,  and  they  and  each  of  them, 
together  with  said  Radford,  have  received  the  benefits  thereof. 

"Plaintiff  avers  and  s^vs  that  on  or  about  said  last  named  date  he  de- 
manded  of  and  from  said  defendants  Walker  and  Allen  a  statement  and 
settlement  of  their  partnership  accounts  and  business,  but  that  said 
Walker  and  Allen  positively  refused  to  render  plaintiff  any  account  of 
said*  partnership  business,  and  no  statement  has  ever  been  made  plain- 
tiff of  same,  or  settlement  had  thereof,  excepting  that  fraudulently  ob- 
tained as  alleged  herein. 

"Plaintiff  avers  and  says  that  during  the  continuation  of  said  period, 
to  wit,  from  April  1,  1896,  to  August  4,  1900,  no  correct  statement  of 
the  affairs  of  said  partnership  was  ever  made  by  said  Walker,  who  was 
in  possession  and  charge  of  the  books  thereof,  and  no  statement  of  its 
affairs  was  eyer  rendered  this  plaintiff  by  said  defendants  Walker  or 
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Allen,  and  no  money  or  profit  of  any  kind  or  character  was  received  by 
plaintiff  as  a  partner  out  of  said  business  during  said  period. 

"That  on  or  about  said  August  4,  1900,  plaintiff  avers  that  said 
Walker  and  Allen,  conspiring  and  confederating  together,  and  con- 
spiring and  confederating  with  said  defendant  John  S.  Radford,  for 
the  purpose  of  defrauding  this  plaintiff  out  of  his  right  and  interest  in 
and  to  said  partnership  and  said  manufacturing  plant,  and  plaintiff'*? 
trade,  skill  and  secrets  connected  with  said  manufacturing  business, 
drew  up  a  contract  for  this  plaintiff's  signature,  the  effect  of  same  beings 
had  he  complied  with  their  request,  to  sign  away  and  release  to  defend- 
ants, without  consideration  to  plaintiff,  all  his  right,  title  and  interest 
in  said  plant,  together  with  his  knowledge  of  said  trade  and  the  secret 
processes  thereof,  a  copy  of  which  contract  is  attached  hereto,  marked 
exhibit  'A'  and  made  a  part  hereof.  The  original  of  whfch  said  contract 
is  in  the  possession  of  the  defendants,  and  they  and  each  of  them  are 
hereby  called  upon  to  produce  same  upon  the  trial  hereof,  or  secondary 
evidence  of  the  contents  of  said  agreement  will  be  introduced  in  evi- 
dence. 

**That  on  or  about  the  date  last  aforesaid,  to  wit,  August  4,  1900, 
plaintiff  engaged  counsel  to  enforce  a  settlement  of  said  partnership 
affairs,  and  thereafter,  to  wit,  on  or  about  November  6,  1900,  plaintiff 
was,  without  warning,  attacked  by  said  defendant  S.  E.  Allen,  on  or 
about  the  comer  of  Main  and  Congress  streets,  in  the  city  of  Houston, 
Harris  county,  Texas,  the  said  Allen  then  and  there  assaulting  him  and 
threatening  the  life  of  plaintiff,  the  said  Allen  then  and  there  stating  to 
plaintiff  in  an  emphatic  and  menacing  manner  that  if  plaintiff  should 
insist  upon  a  settlement  of  said  .partnership  affa'lrs,  or  give  him,  the 
said  Allen,  any  further  trouble  in  regard  to  said  partnership,  that  he, 
the  said  Allen,  would  kill  the  plaintiff;  that  plaintiff  was  greatly  intim- 
idated thereby,  and  has  ever  since  stood  in  fear  of  his  life  should  he  fail 
to  comply  with  the  requirements  and  demands  of  said  Allen,  or  of  his 
confederates,  in  said  scheme  to  defraud  this  plaintiff,  and  still  stands  in 
great  personal  fear  of  his  life  at  the  hands  of  said  defendant  S.  E. 
Allen. 

*That  during  the  existence  of  said  partnership,  to  wit,  from  April 
1,  1896,  to  August  4,  1900,  plaintiff  for  his  own  use  and  guidance  kept 
an  accurate  account  of  all  materials  received  and  sold,  together  with  the 
expenditures  in  connection  with  the  operation  of  said  partnership  busi- 
ness and  said  manufacturing  plant,  and  charges  and  alleges  to  be  a  fact 
that  the  total  receipts  and  expenditures  in  said  partnership  business 
during  said  period  was  as  follows,  to  wit:  Receipts,  from  all  sources, 
$179,694.62;  expenditures,  for  all  purposes,  $171,525.64.  leaving  a 
balance  on  hand  for  partnership  account,  $8168,98. 

•**A11  of  which  will  more  fully  appear  by  statement  hereto  attached, 
marked  exhibit  *D,^  and  made  part  hereof. 

"Plaintiff  avers  that  on  said  Augu.st  4,  1900,  the  books  of  said  part- 
nership should  show  a  general  statement,  as  follows:     Cash  on  hand. 
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$8168.98;  value  of  machinery,  $10,355.68;  value  of  buildings,  $5000, 
Total  assets,  $23,524.66.    liabilities,  none. 

"Plaintiff  avers  that  by  reason  of  the  said  contract  of  partnership  as 
hereinbefore  alleged,  plaintiff  was  entitled  upon  an  equitable  account- 
ing of  the  business  of  said  partnership  to  an  equal  one-third  interest  in 
and  to  all  the  property  and  assets  of  said  partnership,  and  to  a  division 
of  same.  That  the  said  defendants  Allen  and  Walker,  though  often  re- 
.quested,  have  failed  and  refused  and  still  fail  and  refuse  to  render  an 
accounting  of  the  business  of  said  partnership,  or  to  make  any  settle- 
ment of  same,  to  plaintiff's  damage  in  the  sum  of  $7841.55. 

"Plaintiff  avers  and  says  that  on  or  about  December  22,  1900,  said 
defendants  Walker,  Allen  and  Radford,  confederating  and  conspiring 
together  as  hereinbefore  alleged,  and  plaintiff  being  under  duress  and  in 
fear  of  his  life  at  the  hands  of  said  defendant  S.  E.  Allen,  compelled 
plaintiff  to  sign  certain  papers  and  documents,  the  nature  of  which  are 
unknown  to  plaintiff,  but  which  this  plaintiff  has  since  been  informed 
and  alleges  to  have  been  calculated  to  deprive  this  plaintiff  of  any  right, 
title  or  interest  he  had  in  to  said  partnership  and  the  property  and 
assets  thereto  belonging,  and  to  deprive  this  plaintiff  of  the  right  to 
pursue  his  avocation  and  trade  as  a  textile  worker  and  artisan,  and  de- 
prive plaintiff  of  the  possession  and  right  to  use  the  secret  processes 
used  in  the  manufacture  of  the  goods  formerly  manufactured  by  said 
partnership. 

"Plaintiff  avers  and  says  that  on  or  about  said  22d  day  of  December, 
plaintiff  was  induced  by  said  Radford  to  go  with  him  to  his  office  in 
Houston,  Harris  County,  Texas;  that  he  went  with  him  to  his  said 
office,  and  was  ushered  into  the  presence  of  the  other  defendants  herein, 
said  Walker  and  said  S.  E.  Allen;  that  said  contract  referred  to  herein 
as  signed  tliat  day  was  handed  to  him  for  his  signature ;  that  no  expla- 
nation was  made  of  its  contents,  further  than  that  said  Radford  acting 
or  claiming  to  act  as  the  agent  and  legal  adviser  of  defendants  Allen 
and  Walker,  told  him  that  by  the  terms  of  said  contract  so  handed  him 
for  signature,  that  he  was  to  receive  $3000  in  the  capital  stock  of  the 
corporation  about  to  be  organized  to  carry  on  the  business  of  the  former 
partnership  and  two  years'  employment  by  said  corporation,  at  a  salary 
of  $100  per  month ;  that  plaintiff  then  and  there  protested  against  sign- 
ing the  contract  without  knowledge  of  its  contents,  but  was  told  by  said 
Radford  it  was  all  for  the  best,  and  not  to  make  Mr.  Allen,  who  was  then 
and  there  present,  angry ;  that  he,  Radford,  would  see  to  it  that  plain- 
tiff^s  interests  were  protected,  whereupon  plaintiff,  being  in  great  per- 
sonal fear  of  said  defendant  S.  E.  Allen  lest  he  should  ciirry  into  execu- 
tion his  threats  to  take  the  life  of  plaintiff,  sigJed  said  contract  or  docu- 
ment without  being  advised  of  its  contents,  and  av^rs  the  truth  to  be  that 
he  was  never  informed  as  to  the  contents  of  said  instrument  until  what 
purports  to  be  a  copy  thereof  was  filed  by  said  defendants  in  their 
original  answer  filed  herein.  Plaintiff  avers  and  says  that  at  the  time 
he  signed  said  aerreemcnt  he  was  not  upon  notice  and  had  no  knowl- 


210  Parker  v.  Allen. 

edge  of  any  conspiracy  between  said   Radford   and  said   defendants 
Allen  and  Walker  to  overreach  and  defraud  plaintiff,  and  would  not 
have  signed  such  documents  presented  for  his  signature  but  for  his 
.trust  in  said  Radford  and  his  personal  fear  of  said  defendant  Allen. 

''That  thereafter,  to  wit,  on  or  about  March  8,  1901,  plaintiff  still  re- 
taining implicit  faith  and  confidence  in  said  Radford,  and  still  being 
in  great  fear  of  his  life  on  account  of  the  demonstrations  and  threats 
of  said  S.  E.  Allen,  was  induced  by  said  Radford,  by  his  faith  and 
confidence  in  him,  and  by  reason  of  his  fear  of  said  defendant  S.  E. 
Allen,  to  sign  what  purported  to  be  a  deed  to  all  his  right,  title  and 
interest  in  and  to  his  interest  in  the  assets  and  property  theretofore 
belonging  to  said  partnership,  the  Augusta  Manufacturing  Company, 
and  also  contemporaneously  therewith,  and  as  a  part  of  said  transaction, 
was  compelled  to  sign  a  duplicate  of  the  papers  he  was  compelled  to 
sign  on  December  22d,  the  only  change  being,  as  he  was  informed  by 
said  defendant  Radford,  that  the  same  was  an  agreement  with  the  new 
organization,  the  Oriental  Textile  Mills,  in  lieu  of  his  former  agree- 
ment with  the  Augusta  Manufacturing  Company;  that  said  papers 
were  presented  to  him  by  said  Radford  for  his  signature,  without  re- 
.vealing  to  plaintiff  the  contents  of  same,  and  that  in  truth  and  in  fact 
said  Radford  refused  to  allow  plaintiff  to  read  said  papers  or  ascertain 
their  contents;  plaintiff  avers  that  he  would  not  have  signed  same  but 
for  the  implicit  confidence  he  had  in  said  Radford,  and  but  for  his  fear 
that  said  defendant  S.  E.  Allen  would  carrv  into  execution'  his  threats 
against  plaintiff's  life  theretofore  made  and  herein  alleged,  and  by 
reason  of  said  confidence  on  the  one  hand  and  fear  on  the  other,  signed 
said  contract  or  paper,  the  contents  of  which  was  never  made  known 
to  plaintiff  until  what  purports  to  be  a  copy  thereof  was  filed  by  Uie 
.defendants  with  their- original  answer  herein. 

"Plaintiff  avers  and  says  that  no  consideration  whatever  passed  to 
this  plaintiff  for  the  execution  of  said  contract  of  December  22,  1900, 
and  March  8,  1901 ;  that  thereafter,  on  or  about  the  15th  day  of  Octo- 
ber, 1901,  the  said  John  S.  Radford,  purporting  to  act  as  the  agent  of 
the  said  Oriental  Textile  Mills,  discharged  plaintiff  of  his  employ- 
ment in  and  about  said  mills  and  manufacturing  plant,  and  informed 
him  that  his  services  were  no  longer  required;  that  said  Radford  pre- 
sented him  with  a  receipt  to  sign,  relinquishing  all  interest  in  and  to 
stock  in  said  mills,  the  sum  of  $506.20;  that  plaintiff  was  informed 
by  said  Radford  that  said  amount  was  all  he  would  ever  get,  and  that 
if  he  did  not  sign  said  receipt  and  take  same,  then  and  there,  that 
plaintiff  would  never  get  anything ;  that  Allen  and  Walker  were  opposed 
to  plaintiff  receiving  any  sum  whatever,  and  that  if  he  tried  to  get 
anything  by  suit,  that  it  would  result  in  plaintiff  recovering  nothing 
whatever;  said  Radford  claiming  to  advise  plaintiff  as  a  lawyer  and 
legal  adviser  of  defendants  Walker  and  Allen;  that  thereupon  plain- 
tiff received  the  sum  of  $506.20  and  signed  the  receipt  tendered  him,  and 
plaintiff  hereby  offers  to  tender  back  into  court  said  sum  of  $dO6JS0 
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80  received  from  this  defendant  Radford,  and  hereby  agrees  that  any 
judgment  he  may  obtain  herein  against  said  defendants  be  credited 
with  said  sum  of  money  so  received,  hereby  proffering  to  do  whatever, 
'  in  the  sound  discretion  of  the  court,  may  be  equitable.  Plaintiff  says 
that  up  and  until  the  signing  of  the  said  receipt  he  was  at  all  time  led 
by  said  Radford  to  believe  that  said  Radford  would  protect  his  interest ; 
that*  he  accepted  the  advice  of  said  Radford  in  full  faith  and  confidence, 
rehing  on  same;  and  avers  that  he  would  not  have  signed  said  receipt 
but  for  the  faith  and  confidence  in  said  Radford  and  his  fear  that 
said  Allen  would  carry  into  execution  his  threats  to  take  the  life  of 
plaintiff,  as  hereinbefore  alleged. 

"Wherefore  plaintiff  prays  that  upon  a  hearing  hereof  he  have  judg- 
ment; that  said  contracts  of  December  22,  1900,  and  March  8  1901, 
and  said  deed,  dated  on  or  about  March  8,  1901,  be  canceled,  set  aside 
and  held  for  naught,  and  that  he  have  judgment  against  said  defend- 
ants, and  each  of  them,  for  his  actual  damage  in  the  sum  of  «$7841.55, 
with  interest  at  the  rate  of  6  per  cent  per  annum  from  August  4,  1900, 
and  for  his  exemplary  damages  against  the  defendants  Allen,  Walker 
and  Radford,  and  each  of  them,  in  the  sum  of  $25,000  and  for  costs 
and  such  other  and  further  relief,  general  and  special,  in  law  and 
equity  as  plaintiff  may  be  entitled  to. 

"Praying  in  the  alternative  that,  in  event  it  is  considered  by  the 
court  that  the  plaintiff  is  not  entitled  to  his  judgment  for  actual  and 
exemplary  damages  as  .against  said  defendants,  but  is  entitled  to  an 
interest  in  and  to  said  Oriental  Textile  Mills,  that  then  and  in  that 
event  a  receiver  be  appointed  by  the  court  to  take  charge  of  the  affairs 
of  said  corporation,  to  the  end  that  plaintiff's  property  rights  therein 
be  pre^rved  and  protected." 

The  several  instruments  referred  to  in  plaintiff's  petition  as  attached 
to  defendants'  answer  and  which  the  petition  seeks  to  avoid  on  the 
grounds  of  fraud  and  duress  and  want  of  consideration,  are  in  sub- 
stance as  follows : 

First.  A  contract  executed  by  the  plaintiff  and  the  defendants 
Radford,  Walker  and  Allen,  on  December  24,  1900,  in  which  it  is  agreed 
to  organize  a  corporation  to  be  called  the  Oriental  Textile  Mills,  the 
purpose  of  said  corporation  being  to  carry  on  the  business  formerly 
conducted  by  the  partnership  operating  imder  the  firm  name  of  Augusta 
Manufacturing  Company.  Under  the  terms  of  this  contract,  plaintiff 
was  to  receive  $100  per  month  for  his  services,  and  was  also  to  receive 
$1000  of  paid  np  stock  in  the  corporation  when  organized ;  and  further 
agreed  to  take  $2000  additional  stock,  for  which  he  was  to  execute  his 
note  to  the  corporation  for  $2000,  payable  in  two  years,  with  interest 
at  the  rate  of  8  per  cent  per  annum.  In  this  contract  it  was  clearly 
stated  that  Radford  was  to  be  the  general  manager  of  the  corporation, 
and  that  the  plaintiff,  Parker,  was  to  be  under  his  direction,  and  the 
siid  Radford  had  the  right  in  his  discretion  to  discharge  him  wlienever 
he  ^w'  fit. 
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The  contract  also  cler.rly  and  specifically  relinquished  all  claims  and 
interest  that  Parker  had  in  the  property,  etc.,  of  the  Augusta  Manu- 
facturing Company,  and  clearly  and  distinctly  released  said  Allen 
and  Walker  from  all  claims  growing  out  of  or  incident  to  the  operation 
of  that  partnership. 

Second.  A  contract  entered  into  on  March  9,  1901,  by  and  between 
the  parties  before  named  and  the  Oriental  Textile  Mills.  This'  con- 
tract was  in  ratification  of  that  of  December  24,  1900,  and  was  in  all 
essentials  the  same,  except  that  instead  of  an  additional  $2000  of  un- 
paid stock,  with  a  note  for  tliat  amount,  it  was  agreed  that  in  addition 
to  the  $1000  of  paid  up  stock,  an  additional  $1000  of  stock  should  be 
issued  to  plaintiff  Parker,  for  which  he  should  execute  his  note  for  said 
sum,  with  8  per  cent  interest,  payable  in  two  years.  In  it,  as  in  the 
preceding,  it  was  provided  that  Parker  relinquish  all  claims  to  any 
and  every  interest  that  he  had  in  the  Augusta  Manufacturing  Com- 
pany plant,  and  release  all  claims  of  every  nature  whatsoever  against 
Allen  and  Walker  growing  out  of  that  business. 

Third.  A  deed  executed  by  plaintiff  and  defendant  Waiker  on 
March  9,  1901,  by  which  they  conveyed  to  the  Oriental  Textile  Mills 
all  their  interest  in  the  Augusta  Manufacturing  Company^s  plant. 

The  fourth  instrument  referred  to  in  the  petition  is  as  follows: 

"Houston,  Texas,  October  15,  1901. — Received  of  the  Oriental  Tex- 
tile Mills  $506.20  in  cash,  and  their  surrender  of  my  $1000  note  in 
full  of  all  demands  due  me,  both  for  labor  performed  and  in  payment 
for  any  and  all  interest  in  and  to  the  stock  to  be  due  me  by  them  in 
said  mill.  This  is  given  as  a  full,  clean  and  complete  receipt.  Wit- 
ness my  hand  at  Houston  Heights,  this  the  15th  day  of  October,  1901. 
(Signed)  A.  F.  Parker.     Witne-ss:     Sergeant  W.  Finley.^^ 

The  court  below  sustained  a  general  demurrer  to  the  petition,  aad 
plaintiff  declining  to  amend,  his  suit  was  dismissed.  The  existence  of 
the  several  instruments  by  which  plaintiff  conveyed  and  released  to  the 
defendants  all  of  his  interest  in  the  subject  matter  of  this  suit  being 
admitted  in  his  petition,  it  follows  that  unless  the  facts  alleged  in  said 
petition  are  sufficient  to  avoid  each  and  all  of  said  instruments  upon 
the  ground  of  fraud,  duress  or  want  of  consideration,  the  petition  fails 
to  state  a  cause  of  action,  and  the  general  demurrer  was  properly  sus- 
tained. 

A  general  allegation  of  fraud  or  duress  is  not  sufficient  to  present 
such  issue,  but  the  facts  lelied  on  to  show  same  must  be  pleaded.  There 
is  no  allegation  of  fact  in  this  petition  from  which  fraud  could  be  pre- 
sumed. No  misstatements  of  fact  by  any  of  the  defendants  is  alleged 
by  which  plaintiff  was  misled  or  deceived,  and  no  concealment  of  the 
truth  or  deceitful  act  of  any  kind  is  charged  against  any  of  the  defend- 
ants. We  think  it  clear  that  the  petition  is  fatally  defective  in  its 
attempt  to  avoid  the  instruments  above  mentioned  on  the  ground  of 
fraud.  It  mfiy  be  conceded  that  under  the  principles  announced  in 
the  case  of  Walker  v.  iMcNeils,  Dallam,  541,  the  facts  alleged  in  con- 


Parker  v,  Allen.  213 

nection  with  the  execution  of  the  contract  of  December  24th,  taken 
in  connection  with  the  allegation  as  to  the  previous  assault  on  plaintiff 
by  the  defendant  Allen  and  his  threat  to  kill  plaintiff  if  he  troubled 
him  further  about  a  settlement  of  the  partnership  business,  were  suflS- 
cient  to  raise  the  issue  of  duress  in  the  execution  of  said  contract,  and 
vet  the  petition  would  be  insufficient  unless  the  facts  alleged  are  also 
sufficient  to  avoid  the  other  instruments  mentioned  in  the  petition.  It 
certainly  can  not  be  held  that  the  facts  alleged  as  to  the  circumstances 
under  which  the  contract  and  deed  of  March  9,  1901,  and  the  receipt 
and  release  dated  October  15,  1901,  were  executed  raise  the  issue  of 
duress.  The  defendant  Allan,  of  whom  plaintiff  alleges  he  was  in 
continual  mortal  fear,  was  not  pr3sent  when  any  of  said  instruments 
were  executed,  and  it  is  not  alleged  that  he  requested  their  execution, 
or  that  any  intimation  was  given  plaintiff  by  any  one  that  Allen  would 
resent  a  refusal  on  the  part  of  plaintiff  to  execute  same.  The  mere 
fact  that  the  year  before  these  instruments  were  executed,  and  when 
plaintiff  was  preparing  to  sue  him  for  a  settlement  of  their  partnership 
business,  Allen  had  assaulted  plaintiff  and  threatened  to  kill  him  if 
he  troubled  him  any  more  about  such  settlement,  would  not  be  suffi- 
cient to  authorize  a  jury  to  find  that  plaintiff  acted  under  duress  in 
the  execution  of  said  instruments.  The  threats  relied  on  to  show  duress 
in  any  case  must,  taken  in  connection  with  the  circumstances  under 
which  they  were  uttered,  be  sufficient  to  induce  such  fear  in  a  man  of 
ordinary  firmness  as  would  destroy  the  voluntary  character  of  his  act. 
It  was  not  alleged  that  plaintiff  was  weak  in  mind,  or  that  he  was  not 
possessed  of  the  firmness  of  an  ordinary  man;  and  we  think  the  facts 
alleged  show  his  fear  of  Allen,  if  it  in  fact  existed,  was  wholly  unrea- 
sonable and  unwarranted,  and  can  not  therefore  be  pleaded  in  avoid- 
ance of  his  solemn  written  contracts. 

The  petition  alleges  in  general  terras  that  said  contracts  and  agree- 
ments were  without  consideration,  but  the  facts  stated  in  the  petition 
show  a  valuable  consideration  for  each  of  said  contracts.  Under  the 
contract  of  December  24,  1900,  plaintiff  received  stock  in  the  corpora- 
tion organized  under  the  provisions  of  said  contract  and  also  employ- 
ment as  superintendent  of  the  business  of  said  corporation  at  the  sal- 
ary of  $100  per  month.  The  same  consideration  supported  the  con- 
tract and  deed  of  March  9,  1901.  The  receipt  of  October  15,  1901, 
recites  a  consideration  of  $506.20  in  cash  and  the  surrender  of  a  note 
for  $1000  executed  by  plaintiff  to  the  defendant  company,  all  of  which 
the  petition  shows  he  actually  received.  We  think  the  demurrer  to 
the  petition  was  properly  sustained,  and  the  judgment  of  the  trial  court 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Gulf,  Colorado  &  Santa  Fe  IUilway  Company  v.  T.  C.  Gi^bs. 

Decided  July  1,  1903. 

I 

1. — Personal  Injury — Physical  Examination  of  Person. 

In  an  action  for  personal  injury  to  plaintiff's  wife,  resulting  in  a  miscarriage 
and  injury  to  the  nervous  system,  it  was  not  error  for  the  court  to  refuse  to 
order  an  examination  of  the  wife's  person  by  physicians  appointed  for  the 
purpose,  where  the  undisputed  evidence  showed  that  she  received  no  external  in- 
juries, and  there  was  no  testimony  indicating  that  an  examination  of  her 
person  would  throw  any  light  upon  the  character  and  extent  of  her  injuries, 
or  raising  the  suspicion  that  her  alleged  sufferings  were  pretended  or  unreal. 

2. — Same — ^Evidence  Showing  Permanent  Injury. 

Evidence  held  sufficient  to  raise  the  issue  of  permanent  injury  to  tlie  wife, 
resulting  from  a  collision  which  threw  her  to  the  floor  of  a  car. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below  before 
Hon.  L.  B.  Hightower. 

F,  J.  &  R,  C,  Duff  and  J.  W.  Terrtj,  for  appellant. 

Dean,  Humphrey  &  Lewi^,  and  Andrews  &  Ball,  for  appellee, 

PLEASANT,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee against  the  appellant  to  recover  damages  for  personal  injuria 
to  his  wife,  alleged  to  have  been  caused  by  appellant's  negligence. 
The  petition  alleges  that  on  August  10,  1901,  plaintiff's  wife  was  « 
passenger  upon  one  of  appellant's  passenger  trains,  and  that  while  said 
train  was  standing  upon  appellant's  railroad  track  at  a  place  known  as 
Davidson's  Switch,  a  freight  train  on  appellant's  road,  which  was  being 
operated  over  a  side  track  at  said  switch,  on  account  of  the  negligent 
construction  of  said  side  track  and  the  negligence  of  the  employes  of 
appellant  in  operating  said, train,  was  derailed,  and  a  portion  of  saiJ 
train  was  thrown  violently  against  the  car  in  which  plaintiff's  wife  and 
children  were  sitting.  That  by  the  force  of  said  collision  the  car  in 
which  plaintiff's  wife  was  riding  was  violently  jolted  and  jarred,  and 
she  was  thrown  with  great  force  from  her  seat  to  the  floor  of  said  car 
and  received  serious  and  permanent  injuries.  The  allegations  as  to  the 
injuries  received  by  plaintiff's  wife  are  as  follows: 

"Plaintiff  further  alleges  that  at  the  date  of  and  prior  to  said  col- 
lision and  the  infliction  of  said  injuries,  his  wife,  the  said  James  Etta 
Gibbs,  was  and  had  been  for  a  long  time  prior  thereto  in  the  enjoyment 
of  excellent  health;  that  she  was  usually  free  from  sickness,  bodily  ail- 
ments, spinal  trouble  or  nervous  complaints,  and  was  strong^  active 
and. vigorous  and  well  able  to  attend  to  her  household  duties,  as  well  as 
those  of  wife  and  mother;  that  his  said  wife  had  theretofore  continu- 
ously discharged  said  duties  in  caring  for  her  household  affairs  and 
their  children,  and  said  services  of  his  said  wife  were  of  great  value 
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fo  pkilitiff;  that  at  the  date  of  said  collision  and  injuries  to  his  wife, 
she  was  in  a  state  of  pregnancy,  and  had  been  for  a  period  of  about 
two  months  prior  thereto,  and  had  every  expectation,  in  due  time,  of 
again  becoming  a  mother;  that  as  the  result  of  said  collision  and  of 
being  thereby  violently  thrown  down  in  defendants  car,  his  said  wife 
was  greatly  shocked,  frightened  and.  jolted,  her  spine  was  permanently 
weakened  and  injured,  her  pervous  system  severely  shocked  and  per- 
manently impaired,  and  internal  injuries  were  suffered  therefrom,  which 
shortly  afterwards  brought  on  or  resulted  in  a  miscarriage  or  abortion; 
that  as  a  result  thereof,  his  said  wife  will  be  predisposed  to  other  and 
further  miscarriages  or  abortions  in  the  future;  that  plaintiff^s  said 
wife,  by  reason  of  the  injuries  aforesaid  caused  by  defendant's  negli- 
gence, did  at  the  time  of  said  collision  suffer  very  great  mental  and 
physical  pain;  that  she  was  compelled  to  endure  the  pain  in  mind  and 
body  of  giving  premature  birth  to  a  child,  which  would  have  otherwise 
come  into  the  world  in  due  time  to  bring  joy  and  comfort  instead  of 
pain  and  sorrow;  that  from  said  injuries  as  before  recited,  she  has  since 
the  date  thereof,  and  will  in  the  future,  continue  to  suffer  physical  and 
mental  pain  and  permanent  impairment  of  health  and  strength;  that 
the  ability  of  his.  wife  by  reason  thereof  to  discharge  her  household 
duties  and  to  care  for  their  children  had  been  and  will  continue  to  be 
greatly  impaired  and  diminished,  to  plaintiff's  great  damage  in  the 
sum  of  twenty-five  thousand  dollars." 

Defendant  answered  by  general  demurrer  and  general  denial,  and 
pleaded  specially  as  follows: 

"And  further  specially  answering  herein,  defendant  says  that  the 
injuries  complained  of  by  plaintiff  in  his  said  petition  were  the  result 
qf  the  carelessness  and  negligence  of  himself  and  of  his  wife,  in  this: 
That  plaintiff  and  his  said  wife  failed  and  neglected  to  consult  with 
or  employ  a  physician  to  properly  treat  and  care  for  his  said  wife  after 
they  discovered  she  was  injured  as  claimed  in  his  said  petition  until  after 
the  abortion  had  become  complete;  defendant  says  that  had  the  plain- 
tiff or  his  said  wife  taken  proper  medical  treatment  and  care  of  herself 
that  said  abortion  could  and  would  not  have  happened  or  taken  place; 
and  that  the  same  was  the  direct  result  of  their  failure  to  take  proper 
oare  and  treatment  of  the  said  Mrs.  James  Etta  Gibbs  after  they  had 
discovered  she  was  injured,  as  claimed  by  plaintiff. 

.  "And  further  specially  answering  herein,  the  defendant  says  thai 
the  collision  of  said  train  and  the  negligence  complained  of  in  plain- 
tiff^a  petition  were  not  the  proximate  or  direct  cause  of  plaintiff's  wife's 
injury;  that  the  same  was  caused  by  the  negligence  of  plaintiff  and  his 
said  wife  failing  to  take  proper  medical  treatment  and  due  care  of  the 
said  plaintiff's  wife  after  having  discovered  that  she  was  probably 
injured." . 

*  The  trial  of  the  cause  in  the  court  below  by  a  jury  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  for  the  sum  of  $4000,  from 
which  judgment  the  defendant  below  prosecutes  this  appeal. 
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The  evidence  shows  that  plaintiff's  wife  was  thrown  from  her  seat 
in  defendant  B  car  in  the  manner  and  under  the  circumstances  alleged 
in  the  petition.  Mrs.  Gibos  testified  as  to  the  extent  and  character  of 
her  injuries,  as  follows : 

'*The  freight  struck  the  coach  with  a  great  deal  of  force.  It  broke 
the  window  sash  and  blinds,  and  threw  me  from  my  seat  to  the  floor. 
I  was  very  much  frightened  and  shocked,  and  my  back  was  sprained, 
and  I  suffered  very  much  with  it  from  the  time.  I  began  to  suffer  at 
once  from  the  injuries  in  my  back.  These  injuries  culminated  in  a 
miscarriage.  I  suffered  great  physical  pain  from  these  injuries,  chiefly 
in  my  back,  and  my  nervous  system  was  all  torn  up.  I  have  never  re- 
covered from  these  injuries,  'and  still  suffer  pain  therefrom.  *  *  *  I 
have  been  extremely  nervous  since  said  injuries,  and  have  been  very 
weak,  and  have  suffered  much  with  my  back.  I  was  in  good  health 
before  the  injury,  and  did  not  suffer  at  all  from  nervousness  or  pain 
in  back.  I  can  not  stand  any  exertion  now,  and  prior  to  the  injury  I 
did  not  suffer  on  this  account  at  all,  but  could  endure  any  reasonable 
exertion  without  fatigue.  I  feel  tired  and  inert,  all  the  time  now. 
*  *  *  It  i&  not  a  fact  that  my  health  is  as  good  now  as  it  was  prior 
to  the  accident.  I  can  not  feel  that  I  am  improving  much ;  I  may  be, 
but  it  is  very  slight,  if  at  all.  I  have  never  felt  relieved  from  the 
backache  that  I  have  experienced  since  the  accident,  and  have  never 
gotten  over  the  nervous  shock.  I  am  some  better  now  than  I  was  im- 
mediately after  the  accident.  I  know  how  I  feel  and  how  anything 
affects  me,  and  how  I  felt  and  was  affected  prior  to  the  accident,  is 
the  reason  why  I  testify  as  to  my  mental  condition.^^ 

Plaintiff  testified  that  since  the  accident  his  wife  had  been  weak 
and  nervous,  and  suffered  nearly  all  the  time  with  pain  in  her  back; 
•  that  prior  to  the  accident  she  had  been  in  excellent  health,  had  never 
suffered  from  any  nervous  affection  and  was  very  active  in  the  discharge 
of  her  household  duties ;  that  her  health  is  now  very  poor,  and  he  did 
not  think  that  it  had  improved  any  since  the  accident.  Dr.  Hadricks, 
who  was  Mr.  Gibbs'  physician,  testified  that  he  attended  her  when  she 
had  her  miscarriage,  hut  had  not  examined  her  since.  He  had  been 
frequently  consulted  by  plaintiff,  and  hud  prescribed  for  his  wife  for 
nervousness  and  pains  in  the  back.  He  further  testified  that  aU  au« 
thorities  agree  that  one  miscarriage  predisposed  to  another,  and  that 
such  was  his  opinion.  After  her  miscarriage  and  before  the  trial  in 
the  court  below,  Mrs.  Gibbs  had  conceived  and  given  birth  to  a  child. 
The  child  was  bom  about  three  weeks  before  the  expected  time,  but  its 
delivery  was  not  accompanied  by  any  unusual  features  of  labor.  Dr. 
Hadricks  further  testified  that  he  did  not  know  whether  the  subsequent 
birth  of  a  child  corrects  or  remedies  the  predisposition  to  miscarriage 
caused  by  a  former  abortion.  Mrs.  Gibbs  received  no  external  injuries 
of  any  kind  by  her  fall,  and  there  were  no  objective  symptoms  of  any 
injuries.  She  declined  the  request  of  the  defendant  to  submit  to  a 
personal  examination  by  physicians.     She  testified  that  she  would  not 
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be  wiUing  to  submit  to  such  examination  except  for  the  purpose  of  treat- 
ment, and  then  only  by  her  family  physician,  because  such  examination 
would  be  very  unpleasant  and  disagreeable  to  her. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  trial 
court  to  grant  appellant's  motion,  made  at  the  proper  time,  to  require 
Mrs.  Gibbs  to  submit  to  a  physical  examination  by  physicians  appointed 
by  the  court  for  that  purpose.  The  weight  of  authority  sustains  the 
right  of  a  trial  court,  when  the  ends  of  justice  demand  it,  to  compel 
the  injured  party  in  a  suit  for  damages  for  personal  injuries  to  submit 
to  an  examination  of  his  person  by  fhysicians  appointed  by  the  court, 
and  our  Supreme  Court  seems  to  sanction  the  doctrine.  International 
&  6.  N.  Ry.  Co.  V.  Underwood,  64  Texas,  463;  Missouri  Pac,  Ry.  Co. 
V.  Johnson,  72  Texas,  95.  The  Supreme  Court  of  the  United  States  re- 
pudiates the  doctrine,  and  holds  that  the  sacred  right  of  the  individual 
to  the  possession  and  control  of  his  person,  free  from  all  restraint  and 
interference  by  others,  can  not  be  thus  violated.  Railway  Co.  v.  Bots- 
ford,  141  U.  S.,  250.  Conceding  that  the  rule  sustained  by  weight  of 
authority  prevails  in  this  State,  we  do  not  think  the  facts  in  this  case 
call  for  the  application  of  the  rule.  The  undisputed  evidence  shows 
that  plaintiff's  wife  received  no  external  injuries  of  any  kind,  and  there 
is  no  testimony  indicating  that  an  examination  of  her  person  would 
have  thrown  any  light  whatever  upon  the  character  or  extent  of  her 
injuries.  Her  symptoms  were  ajl  subjective,  and  there  is  nothing  in 
the  evidence  to  raise  the  suspicion  that  she  was  malingering  or  that  her 
alleged  sufferings  were  pretended  or  imreal.  Under  these  facts  it  can 
not  be  hold'  that  the  trial  court  abused  his  discretion  in  refusing  to 
compel  Mrs.  Gibbs  to  submit  to  an  examination  of  her  person  by  phy- 
sicians. 

The  third  assignment  of  error  complains  of  the  refusal  of  the  trial 
court  to  instruct  the  jury  that  the  evidence  was  insufl&cient  to  show 
any  pennanent  injury  to  plaintiff's  wife,  and  that  upon  that  issue  they 
should  find  for  the  defendant.  We  think  the  evidence  before  set  out 
raised  the  issue  of  permanent  injury,  and  the  court  properly  refused 
the  requested  charge. 

The  court  correctly  instructed  the  jury  upon  the  issue  of  contributory 
negligence  on  plaintiff's  part  in  failing  to  have  his  wife  treated  by  a 
physician  as  soon  as  he  learned  of  her  injuries,  and  the  verdict  of  the 
jury  on  this  issue  is  sustained  by  the  evidence. 

The  judgment  of  the  court  below  will  be  aflSrmed,  and  it  is  so  or- 
dered. 

Affirmed, 

Writ  of  error  refused. 
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Fort  Worth  Iron  Works  v.  M.  W.  Stokes. 

Decided  July  3,  1903. 

1.— Damages— Kvidenoe. 

In  a  suit  for  personal  injury  to  plaintiff  it  was  error  to  admit  evidence  that 
he  had  a  family,  consisting  of  a  wife  and  three  children — following  Railway  t. 
Hannig,  ^1  Texas,  347.  While  the  proof  that  he  had  a  wife  was  immaterial 
error,  that  fact  being  otherwise  shown  than  by  direct  proof  offered  for  that 
purpose,  it  was  otherwise  as  to  the  children. 

2. — Contributory  Negligence — Charge. 

A  rule  may  be  thus  stated:  If  the  servant  either  knows,  or  in  the  exercise 
of  ordinary  care  for  his  own  safety  in  the  prosecution  of  his  employment,  must 
necessarily  know,  both  of  the  defects  and  of  the  danger  incident  to  a  further 
use  of  an  appliance  furnished  him,  then  in  no  event  can  he  be  heard  to  say  that 
he  relied  upon  the  assurance  of  the  master  that  there  was  no  defect  in,  or  danger 
in  the  use  of  the  appliance.  Or  if  the  defects  and  danger  are  open  and  obvious, 
so  that  the  servant  is  presumed  to  have  knowledge,  in  either  event  he  assumes 
the  risk  by  continuing  in  the  service.  On  the  other  hand,  if  the  servant  has  no 
knowledge,  either  actual  or  constructive,  of  both  the  defect  and  the  danger,  then 
the  assurance  of  the  master  may  relieve  him  from  the  assumption  of  the  risk 
and  danger  incident  to  the  service  to  which  the  assurance  relates,  and  amount 
to  an  invitation  by  the  master  to  continue  and  perform  the  service  free  of  the 
hazards  and  dangers  attending  its  execution.  See  the  opinion  for  a  charge  held 
erroneous  as  conflicting  with  this  rule. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  E.  Smith. 

W.  R.  Sawyer,  for  appellant. 

.  West,  Chapman  &  West,  for.  appellee. 

SPEER,  Associate  Justice. — Appellee  recovered  a  judgment 
against  appellant  for  the  sum  of  $1350  damages  for  personal  injuries 
sustained  by  him  while  in  its  employ.  Upon  the  trial  of  the  case  the 
couri;  permitted  appellee  to  testify,  over  the  objection  of  appellant 
that  same  was  irrelevant  and  immaterial,  that  he  had  a  family  con- 
sisting of  his  wife  and  three  children.  It  may  be  said  that  in  so  far 
as  his  testimony  disclosed  that  appellee  had  a  wife  that  the  error  was 
harmless,  since  it  otherwise  appeared  that  he  did  have  a  wife.  But 
the  same  can  not  be  said  with  reference  to  the  children.  This  evidence 
"ceii^ainly  threw  no  light  upon  any  issue  properly  involved  in  the  case, 
and  we  can  not  see  upon  what  ground  its  admission  can  be  defended. 
It  was  well  calculated  to  awaken  the  sympathy  of  the  jury  in  behalf 
of  the  dependent  children  and  the  maimed  and  crippled  father  who  had 
'  them  to  suppori;,  and  thus  injected  into  the  case  an  issue  not  proper 
for  the  jury^s  consideration.  Counsel  for  appellee  evidently  thought  it 
would  have  some  effect  in  his  favor,  else  they  would  not  have  insisted 
upon  its  admission  over  the  objections  of  appellant. 

We  can  not  say  that  it  clearly  appears  that  no  injury  could  have 
resulted  from  the  admission  of  the  evidence,  as  seems  to  be  the  test 
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Missouri,  K.  &  T.  Bailway  Co.  of  Texas  v.  Hannig,  91  Texas,  350.  On 
the  contrary,  the  question  of  appellant^s  liability  being  such  a  close  one, 
we  are  rather  inclined  to  believe  the  admission  of  the  testimony  may 
have  resulted  in  harm  to  appellant. 

Complaint  is  made  of  the  following  charge  of  the  court:  "In  con- 
nection with  the  cha-rge  on  contributory  negligence,  as  given  in  the 
fourth  section  of  the  charge,  you  are  further  instructed  that  if  plain- 
tifE  protested  against  the  suflSciency  of  the  rope  and  the  defendants 
agent  assured,  him  that  the  rope  was  sufficient  for  the  purpose  intended, 
and  plaintiflE  relied  upon  such  assurance,  and  you  believe  from  the  evi- 
dence that  an  ordinarily  prudent  person  would  have  relied  on  such 
assurance,  if  any,  and  used  the  rope,  as  plaintiff  did,  then  the  plaintiff 
will  not  be  guilty  of  negligence  in  using  same.*' 

To  our  minds  there  is  a  vice  in  this  charge  not  pointed  out  by  appel- 
lant. Whether  or  not  the  assurance  of  the  master  that  there  was  no 
defect  or  no  danger  in  the  use  of  the  rope  would  relieve  appellant  of 
the  assumption  of  the  risk,  would  depend  not  alone  upon  the  fact  that 
appellee  had  "protested  against  the  sufficiency  of  the  rope"  and  that 
"an  ordinarily  prudent  person  would  have  relied  upon  such  assurance,'* 
and  that  he  actually  did  rely  upon  such  assurance,  but  there  are  other 
things  which  should  enter  into  the  consideration.  In  the  first  place, 
if  the  servant  either  knew,  or  in  the  exercise  of  ordinary  care  for  his 
own  safety  in  the  prosecution  of  the  work  in  which  he  was  engaged 
must  necessarily  have  known,  both  of  the  defects  and  of -the  danger 
incident  to  a  further  use  of  the  rope,  then  in  no  event  could  he  be  heard 
to  say  that  he  relied  upon  the  assurance  of  the  master  that  there  was 
no  defect  or  danger.  Or  if  the  defects  and  danger  were  open  and 
obvious,  so  that  the  servant  is  presumed  to  have  knowledge,  in  either 
event  he  assumes  the  risk  by  continuing  in  the  service. 

On  the  other  hand,  if  the  servant  did  not  have  knowledge  either 
actual  or  constructive,  of  both  the  defects  and  the  danger,  then  the 
assurance  of  the  master  may  relieve  the  servant  from  the  assumption 
of  the  risk  and  danger  incident  to  the  service  to  which  such  assurance 
relates,  and  amount  to  an  invitation  to  the  employe  to  continue  and 
perform  the  service  free  of  the  hazards  and  dangers  attending  its  exe- 
cution. Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Wells,  16  S.  W.  Eep.,  1025; 
Hencke  v.  Ellis,  86  N.  W.  Eep.,  171;  Anderson  v.  Lumber  Co.,  49  N. 
W.  Rep.,  664;  Epperson  v.  Postal  Tel.  Cable  Co.,  50  S,  W.  Rep.,  795; 
Graham  v.  Newburg,  etc.,  Co.,  18  S.  E.  Rep.,  584. 
»  We  are  not  attempting  to  indicate  the  form  of  a  charge,  but  merely 
advert  to  this  question  that  the  charge  upon  another  trial  may  be 
framed  in  accordance  with  the  principles  here  announced.  Reversed 
and  remanded. 

Reversed  and  remanded. 
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J.  P.  Lewis  v.  John  Scharbaueb  et  al. 

Decided  July  3,  1903. 

1.— School  Land— Actual  Settlement— Evidence— Intention. 

Where  plaintiff  sued  in  trespass  to  try  title  for  certain  State  school  land 
for  which  he  and  defendant's  vendor  had  each  made  application  to  purchase  as 
an  actual  settler,  and  which  had  been  awarded  by  the  Land  Commissioner  to 
defendant's  vendor,  it  was  competent  for  plaintiff  to  prove  that  defendant's  ven- 
dor was  never  an  actual  settler  on  the  land  with  intent  to  make  it  his  home, 
and  that  he  had  offered  to  sell  it  to  another  party,  declaring  that  he  could  not 
afford  to  live  on  it,  and  had  stated  some  three  or  four  years  previously  that 
he  could  not  afford  to  live  in  that  county  because  he  coiUd  make  more  money 
elsewhere. 

8. — Same — Abandonment— Charge. 

Where  in  such  action,  and  upon  an  issue  of  abandonment  of  the  land  by 
defendant's  vendor,  the  evidence  was  conflicting,  a  charge  that  '*niere  temporary 
absence  for  purposes  of  business  or  pleasure,  from  lands  settled  upon,  would 
not  constitute  an  abandonment  of  such  land,"  was  objectionable  as  on  the  weiglit 
of  evidence,  or  as  calculated,  under  the  circumstances  of  the  case,  to  mislead 
the  jury. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  W.  K.  Homan,  Special  Judge. 

A.  8.  Hawkins  J  for  appellant. 

Bryan  <&  Whitalcer  and  Camp  <6  Caldwell,  for  appellees. 

CONNER,  Chief  Justice. — Appellant,  in  trespass  to  try  title,  sought 
to  recover  sections  26,  36,  38  and  48  in  block  40  of  the  public  free 
school  surveys  situated  in  Midland  County.  The  facts  show  that  prior 
to  January  1,  1902,  said  sections  were  held  by  virtue  of  a  valid  lease 
from  the  State  owned  by  the  Scharbauer  Cattle  Company,  of  which 
appellee  John  Scharbauer  was  the  president.  This  lease,  which  also 
included  certain  other  lands,  was  forfeited  by  the  Commissioner  of  the 
General  Land  OflBce  on  December  30,  1901,  for  failure  to  make  the 
fifth  annual  payment  of  interest,  and  notification  thereof  was  received 
by  the  county  clerk  of  Midland  County  on  January  1,  1902.  Appellee 
John  Scharbauer  forthwith  made  application  to  purchase  section  38 
as  an  actual  settler  thereon,  and  the  other  three  sections  as  additional 
thereto;  his  applications^  payments  and  obligations  all  being  as  re- 
quired by  law,  and  the  lands  were  awarded  to  him  by  the  Commissioner 
on  January  13,  1902.  On  April  3d,  thereafter  appellant  Lewis  be- 
came an  actual  settler  on  said  section  38,  and  as  such  also  made  appli- 
cation to  purchase  it,  as  well  as  the  other  three  as  additional.  There- 
after, on  May  1,  1902,  appellee  John  Scharbauer  by  quitclaim  deed 
conveyed  the  lands  in  controversy  to  appellee  Philip  Scharbauer,  who 
forthwith  executed  and  forwarded  applications  and  obligations  to  be- 
come a  substitute  purchaser  under  article  4218k,  Revised   Statutes; 


Lewis  v.  Schabbadee.  221 

it  not  appearing^  however,  that  he  forwarded  payment  or  money,  if 
any  was  required.  Thereafter  on  May  19,  1902,  appellant  made  addi- 
tional applications  to  purchase  the  lands  in  controversy. 

All  applications  and  obligations  made  by  appellant,  who  is  a  qual- 
ified purchaser,  are  in  due  form,  and  were,  together  with  the  necessary 
first  payments,  duly  transmitted  to  and  received  by  the  proper  State 
officers,  and  it  seems  practically  undisputed  that  he  is  entitled  to  re- 
cover if  the  award  to  appellee  John  Scharbauer  be  invalid.  Appel- 
lant's contention  is  that  John  Scharbauer  was  never  an  actual  settler 
upon  said  section  with  intent  to  make  the  same  his  home,  and  that 
hence  he  (appellant)  is  entitled  to  recover  by  virtue  of  his  said  appli- 
cation, etc.,  of  April  3,  1902,  and  that,  failing  in  this,  there  was  an 
abandonment  on  the  part  of  John  Scharbauer,  particularly  on  and  after 
the  date  of  his  conveyance  to  Philip  Scharbauer,  and  that  the  latter  ac- 
quired no  right  by  such  conveyance  or  by  his  attempted  substitution, 
because  he  did  not  become  an  actual  settler  within  the  meaning  of  the 
law  nor  forward  to  the  State  Treasurer  the  first  payments  required  by 
law. 

Upon  the  issues  thus  indicated  appellant,  among  other  things,  of- 
fered to  prove  by  one  H.  M.  Pegues  that  on  or  about  April  2,  1902, 
prior  to  the  sale  to  Philip  Scharbauer,  John  Scharbauer  oflEered  to  sell 
the  land  in  controversy  to  the  witness,  declaring  that  he,  Scharbauer, 
could  not  afford  to  live  on  the  land.  Appellant  also  sought  to  elicit 
the  same  conversation  on  cross-examination  of  John  Scharbauer,  and 
by  another  witness  that  some  three  or  four  years  previously  John  Schar- 
bauer had  stated  that  he  could  not  afford  to  live  in  Midland  because 
he  could  make  more  money  elsewhere;  that  he  had  all  the  real  estate 
in  Midland  he  wanted,  and  that  he  never  intended  to  live  in  Midland 
County  again.  All  of  this  testimony  was  excluded  by  the  court  on  ob- 
jection that  it  was  irrelevant  and  immaterial. 

Begardless  of  the  construction  that  should  be  given  the  decision  in 
Logan  V.  Curry,  95  Texas,  6G4,  09  S.  W.  Rep.,  129,  we  think  the  court 
committed  reversible  error  as  assigned  in  sustaining  the  objections 
urged  to  this  testimony.  We  are  further  inclined  to  the  opinion  that 
the  evidence  mentioned  in  appellant's  twenty-seventh  assignment,  of 
somewhat  kindred  nature,  should  also  have  been  admitted.  If  John 
Scharbauer  was  not  an  actual  settler  within  the  meaning  of  the  law  on 
section  38,  the  awards  to  him  were  of  no  force.  Schwarz  v.  McCall,  94 
Texas,  10,  57  S.  W.  Rep.,  31 ;  Jones  v.  Bourbanais,  25  Texas  Civ.  App., 
94,  60  S.  W.  Rep.,  986;  Wooten  v.  Rogan,  96  Texas,  — ,  7  Texas  Ct. 
Rq).,  208 ;  Willoughby  v.  Townsend,  93  Texas,  80,  53  S.  W.  Rep.,  581. 
Such  settlement  must  have  been  in  good  faith,  real,  and  not  virtual  or 
constructive.  Rusk  v.  Lowery,  86  Texas,  128;  Baker  v.  Millman,  77 
Texas,  46;  Lee  v.  Greene,  24  Texas  Civ.  App.,  109,  58  S.  W.  Rep., 
196;  Jones  v.  Bourbanais,  supra.  And  the  evidence  offered  in  our 
opinion  tended  to  illustrate  the  character  of  settlement  made. 
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The  evidence  on  the  issue  of  abandonment  wad  also  of  conflictiiig 
tendency,  and  the  court's  charge  to  the  effect  that  *'mere  tempoiaiy 
absence  for  purposes  of  business  or  pleasure,  from  lands  settled  upos, 
would  not  constitute  an  abandonment  of  such  land/'  is  apparently  ob- 
jectionable as  upon  the  weight  of  the  testimony,  or  at  least  under  the 
circumstances  of  this  case  calculated  to  mislead  the  jury. 

Other  questions  are  presented,  but  in  view  of  recent  decisions  aad 
of  another  trial  they  are  not  likely  to  again  arise,  and  hence  will  not 
be  discussed.  For  the  errors  noted,  however,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded 
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M.  L.  Stipe  et  al.  v.  T.  E.  Shirley  et  al. 

Decided  July  3,  1903. 

L— Pleading— Disclaimer. 

When  certain  of  plural  defendants  set  up  by  metes  and  bounds  the  particu- 
lar parts  of  the  land  inyolved  in  the  litigation  and  pray  judgment  therefor,  the 
pleaiding  amounts  to  a  disclaimer  as  to  uie  remaining  parts. 

Ar— Filial  Judgment— Res  Adjudicata. 

Original  judgment  in  the  court  below  was  in  favor  of  all  the  defendants 
against  all  the  plaintiffs.  One  of  the  several  plaintiffs  alone  appealed  to  the 
•Court  of  Civil  Appeals,  and  that  court  reversed  the  judgment  as  to  him,  the 
mandate  reciting  that  the  judgment  of  the  trial  court  as  to  the  nonappealinff 
plaintiffs  was  left  undisturbed.  Held,  that  the  judgment  was  a  final  one,  and, 
4he  court  having  jurisdiction  of  the  parties  and  the  subject-matter,  and  the 
same  not  having  been  set  aside  as  to  the  nonappealing  parties,  was  res  adjudi- 
cata aa  to  them. 

8. — ^Deed  Constmed— -Fact  Case— Charge. 

See  the  opinion  in  extenso  for  a  conveyance,  and  for  facts  connected  there- 
with, held  to  show  the  conveyance  of  the  entire  locative  interest  in  the  land, 
and  not  the  mere  interest  of  the  husband,  and  for  a  correct  charge  of  the  court 
on  the  issue. 

^4.— Same--Siiperior  Title— Purchase  in  Good  Faith— Evidence. 

See  the  opinion  in  extenso  for  state  of  facts  held  to  establish  in  the  defend- 
ants the  superior  title  from  the  common  source,  and  under  which  they  were  en 
titled  to  show  that  they  were  purchasers  in  good  faith.    And  note  the  opinion 

-on  the  motion  for  rehearing  to  the  effect  that  though  this  court  erred  in  deter- 
mining the  common  source  that  error  was  immaterial  as  affecting  the  merits  of 
this  appeal. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  E.  Dillard. 

W.  M,  Abemathy  and  0,  R,  Smith,  for  appellants. 

I£.  H.  Oameit  and  John  ChurcKj  for  appellees. 

BOOKHOUT,  Associate  Justice. — ^This  suit  was  instituted  by  M. 
L.  Stipe^  S.  F.  Dyer,  Virginia  C.  Spence  joined  by  her  husband  W.  M. 
•Spence,  Virginia  E.  Finley  joined  by  her  husband  G.  W.  Finley,  and 
A.  J.  Kerr,  against  T.  E.  Shirley,  J.  A.  Lawrence,  J.  J.  Lawrence,  R. 
E.  Sniith,3.  P.  Ingram,  C.  J.  Prazier,  H.  R.  Anthony,  J.  C.  Clark,  W. 
A.  McCasland,  J.  D.  Caskey,  Sarah  Caskey,  J.  N".  Chitty,  and  W.  P. 
Bickley  and  wife,  Mrs.  Alice  H.  B.  Bickley,  on  December  31,  1898,  in 
the  District  Court  of  Collin  County,  to  recover  certain  lands,  part  of 
^e  Benjamin  C.  Clark  survey,  located  about  twenty  miles  from  Mc- 
Kinney,  in  said  county.  Prom  a  judgment  in  favor  of  defendants 
plaintiffs  prosecute  an  appeal  to  this  court.  The  facts  sufficiently  ap- 
pear in  the  opinion. 

1,  Appellants  contend  that  the  trial  court  erred  in  instructing  the 
jury  as  follows:  "The  jury  are  further  instructed  that  plaintiff  S.  P. 
Dyer,  Virginia  C.  Spence  joined  by  her  husband  W.  M.  Spence,  Vir- 
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ginia  E.  Finley  joined  by  her  husband  G.  W.  Pinley,  and  A.  J.  Kerr, 
at  a  former  term  of  this  court  had  a  trial  of  their  rights  to  recoTer 
said  land,  and  it  was  determined  and  adjudged  that  they  or  either  of 
them  had  any  right  to  recover  said  land  described  in  plaintiff's  peti- 
tion, and  the  court  has  refused  to  let  them  prosecute  their  claim  to  said 
land  again  in  tliis  suit,  and  you  are  instructed  that  the  plaintiff  M.  L. 
Stipe  is  the  only  plaintiff  permitted  to  prosecute  this  suit  in  this 
prosecution/^  The  case  was  first  tried  on  November  5,  1900,  and  re- 
sulted in  a  judgment  in  favor  of  the  defendants  against  all  the  plain- 
tiffs. From  that  judgment  M.  L.  Stipe  alone  prosecuted  an  appeal 
The  case  on  appeal  was  transferred  to  the  Court  of  Civil  Appeals  for 
the  First  District,  and  on  the  7th  day  of  November,  1901,  that  court 
reversed  the  judgment  as  to  M.  L.  Stipe,  but  as  to  all  of  Stipe's  co- 
plaintiffs,  none  of  whom  had  appealed,  the  judgment  of  the  district 
court  against  them  was  left  ^^undisturbed.'* 

Some  of  the  defendants  had  set  up  by  metes  and  bounds  the  partic-. 
ular  tract  claimed  by  them  and  disclaimed  as  to  the  remainder.  The 
others  had  set  up  by  metes  and  bounds  the  tracts  respectively  claimed 
by  each,  and  prayed  judgment  therefor.  This  in  effect  was  a  dis- 
claimer as  to  the  balance  of  the  land.  Eev.  Stats.,  art  5269.  The 
mandate  which  issued  on  the  judgment  reversing  the  cause  as  to  Stipe 
recites:  "It  is  further  ordered  that  the  judgment  of  the  court  below 
as  against  the  plaintiffs,  S.  F.  Dyer,  Virginia  C.  Spence  and  her  hus- 
band W.  M.  Spence,  Virginia  E.  Finley  joined  by  her  husband  G.  W. 
Finley,  and  A.  J.  Kerr,  be  undisturbed,  and  that  this  decision  be  cer- 
tified below  for  observance."  In  reversing  the  cause  as  to  Stipe,  who 
alone  had  appealed,  and  leaving  the  judgment  of  the  district  court 
"undisturbed''  as  to  the  other  plaintiffs,  the  judgment  of  the  district 
court  was  left  in  full  force  and  effect  as  to  them.  That  judgment  was 
a  final  judgment,  the  court  had  jurisdiction  of  the  parties  and  subject 
matter,  and  same  not  having  been  set  aside  as  to  the  parties  not  appeal- 
ing, was  res  adjudicata  as  to  them,  and  the  trial  court  did  not  err  in' 
so  holding.  Lovenberg  v.  Bank,  67  Texas,  449 :  Williams  v.  Wiley,  71 
S.  W.  Eep.,  12;  Freeman  v.  McAnich,  87  Texas,  132;'  Powers  y. 
Schmidt,  87  Texas,  385. 

2.  Complaint  is  made  of  the  construction  placed  by  the  trial  court 
on  the  deed  from  James'  Baker  to  Wm.  C.  and  R.  P.  Baker.  This  con- 
veyance, so  far  as  it  is  material,  reads :  "Know  all  men  by  these  pre- 
sents: That  I,  James  Baker,  of  the  county  of  Fannin  and  State  of 
Texas,  have  this  day  bargained,  sold  and  conveyed,  and  by  these  pre- 
sents bargain,  sell  and  convey  all  my  right,  title,  claim  and  interest  in 
and  to  the  undivided  locative  interest  of  one-fifth  part  of  a  league  and 
labor  survey  of  land  in  the  name  of  Benjamin  Clark  unto  William  C. 
Baker  and  Robert  P.  Baker,  for  and  in  consideration  of  the  sum  of 
eighteen  hundred  and  forty  dollars  to  me  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  said  land  Ij'ing  and  being  in  Collin 
and  Hunt  counties,  on  the  waters  of  the  Pilot  Grove  fork  of  the  Trin- 
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ity/'  etc.  There  wa3  evidence  that  the  value  of  the  land  in  August, 
1860,  was  from  one  to  two  dollars  per  acre.  In  the  partition  between 
the  heirs  of  Benjaipin  Clark  and  Washington  McClure  the  locative 
interest  set  apart  to  McClure  is  described  as  a  one-fifth  interest  and 
contains  868  2-5  acres.  In  the  transfer  of  the  bond  for  title  from 
Washington  McClure  to  James  Baker  the  land  is  described  as  being  an 
undivided  one-fifth  locative  interest  in  the  Benjamin  Clark  survey,  and 
the  consideration  is  $1000.  This  conveyance  was  made  February  25, 
1852. 

James  Baker  and  Susanah  Baker  were  married  in  1815,  and  were 
husband  and  wife  when  James  Baker  acquired  the  land.  Susanah 
Baker  died  in  1858.  The  plaintiffs,  except  W.  M.  Spence  and  G.  W. 
Finley,  are  the  children  or  heirs  of  the  children  of  James  and  Susanah 
Baker,  and  sue  for  the  community  interest  of  their  mother.  In  a  suit 
for  partition  between  James  H.  Lovejoy  and  Wm.  C.  and  E.  P.  Baker 
a  judgment  was  rendered  March  23,  1869,  setting  aside  to  said  Lovejoy 
the  north  half  of  the  locative  interest  awarded  to  Washington  McClure 
in  the  partition  of  the  Clark  survey,  and  'awarding  the  south  half  of 
said  locative  interest  to  Wm.  C.  and  R.  P.  Baker.  The  defendants  de- 
rive title  by  mesne  conveyances  to  the  tracts  respectively  claimed  by 
each  from  said  Lovejoy. 

The  court  charged  the  jury  as  follows:  'The  jury  are  instructed 
that  the  deed  from  James  Baker  to  W.  C.  and  B.  P.  Baker,  dated  Au- 
gust 23,  1860,  in  evidence  before  them,  had  the  legal  effect  to  convey 
to  W.  C.  and  R.  P.  Baker  all  the  right,  title  and  interest  which  he,  the 
said  Baker,  and  his  deceased  wife,  Susanah  Baker,  had  acquired  from 
W.  S.  McClure,  in  the  league  and  labor  of  land  patented  to  the  heirs  of 
Benjamin  Clark,  subject  to  any  equitable  interest  which  S.  F.  Dyer  and 
the  other  heirs  of  Susanah  Baker  might  have  by  right  of  inheritance 
through  their  said  mother,  Susanah  Baker.*'  James  Baker  was  the 
common  source  of  title.  The  question  at  issue  is,  have  the  appellants 
the  superior  title  from  such  common  source? 

The  contention  of  appellants  is  that  the  language  of  the  deed  shows 
conclusively  that  it  was  not  the  intention  of  James  Baker  to  convey 
the  interest  of  his  deceased  wife,  or  that  of  her  heirs,  but  such  interest 
only  as  he  had  in  the  land.  By  the  terms  of  the  instrument  James 
Baker  '^bargained,  sold  and  conveyed,  and  by  these  presents  bargain, 
sell  and  convey  all  my  right,  title,  claim  and  interest  in  and  to  an  undi- 
vided locative  interest  of  one-fifth  part  of  a  league  and  labor  survey  of 
land,"  etc.  It  recited  a  consideration  of  $1840,  as  having  been  paid 
therefor  and  acknowledged  receipt  of  payment.  It  is  to  be  noted  that 
he  conveys  his  "interest  in  and  to  an  undivided  locative  interest  of 
one-fifth  part  of  a  league  and  labor  in  the  name  of  Benjamin  Clark,'* 
which  on  partition  is  shown  to  be  868  2-5  acres.  The  consideration 
agreed  to  be  paid  is  shown  to  be  the  value  of  an  undivided  one-fifth  in- 
terest in  this  league  and  labor  survey.  We  are  of  the  opinion  that,  in 
the  light  of  all  the  evidence,  the  trial  court  properly  construed  the  deed 
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as  being  a  conveyance  of  the  one-fifth  locative  interest  in  the  survey, 
and  not  the  interest  which  James  Baker  alone  had  therein.  White  and 
Newman  v.  Frank,  91  Texas,  G6. 

3.  It  is  insisted  that  there  was  error  in  submitting  the  issue  of 
good  faith,  and  in  substance  charging  th.e  jury  that  if  the  defendants 
purchased  and  paid  for  the  land  without  knowledge  of  plaintiffs'  claim 
to  find  for  defendants.  The  evidence  fairly  raised  this  issue  and  tbe 
court  properly  submitted  the  same  to  the  jury.  Patty  v.  Middleton, 
82  Texas,  590;  Edwards  v.  Brown,  68  Texas,  3*^9.  There  was  evidence 
that  the  defendants,  when  they  purchased  the  land,  had  no  knowledge 
of  plaintiffs'  claim  thereto;  that  they  did  not  know  James  Baker  or 
Susanah  Baker  or  that  they  had  ever  been  married.  The  evidence  far- 
ther shows  that  they  paid  value  for  the  land.  But  counsel  Contend  that 
the  legal  title  never  went  into  James  Baker,  the  common  source;  tliat 
he  only  acquired  an  equity  in  the  land,  and  for  this  reason  the  defend- 
ants can  not  defeat  plaintiffs'  title,  derived  by  descent,  by  showing  tliat 
they  were  innocent  purchasers  in  good  faith.  James  Baker  held  under 
a  bond  for  title  which  recited  a  consideration  and  acknowledged  pay- 
ment of  the  same.  He  had  such  title  as  the  courts  recognize  and  sndi 
as  was  subject  of  registration.  He  could  use  it  in  a  suit  to  show  title 
and  in  defense  of  any  suit  against  him  for  title  or  possession.  It  was 
superior  to  the  title  remaining  in  his  vendor.  Neyland  v.  Ward,  22 
Texas  Civ.  App.,  3G9.  The  defendants  showed  a  superior  title  from 
the  common  source  and  were  entitled  to  show  that  they  were  good  faith 
purchasers. 

4.  It  is  contended  that  the  court  erred  in  instructing  the  jury  that 
the  burden  of  proof  was  on  the  plaintiff  to  show  by  a  preponderance  of 
evidence  that  the  land  was  not  sold  by  James  Baker  to  Wm.  C.  and  R 
P.  Baker  to  pay  conmiunity  debts.  The  deed  acknowledged  payment  of 
the  consideration  of  $1840,  which  was  shown  to  be  the  full  value  of 
the  land.  The  deed  was  made  August  23,  18G0.  Susanah  Baker  died 
in  1858.  It  was  shown  that  a  judgment  was  rendered  against  James 
Baker  for  $241.90  principal  and  $29.43  costs  on  June  8,  18G0,  and 
the  jury  could  have  inferred  that  this  was  for  a  community  debt.  The 
great  lapse  of  time  after  the  sale  by  James  Baker  before  plaintiflb  made 
any  claim  to  the  property — thirty-eight  years — ^justified  the  court  in  con- 
cluding that  the  sale  was  made  to  pay  community  debts,  and  in  placing 
on  tlie  plaintiffs  the  burden  of  showing  that  it  was  not  made  for  such 
purpose.  Aurenbach  v.  Wylie,  84  Texas,  619;  Hensel  v.  Kegans,  79 
Texas,  347;  Veramendi  v.  Hutchins,  48  Texas,  552. 

The  assignments  not  discussed  are  overruled  as  being  without  merit 
We  conclude  that  there  is  no  error  in  the  judgment^  and  the  same  is 
affirmed. 

Affirmed, 


Stipe  v.  Shirley.  227 

on  rehearinq. 

BOOKHOUT,  Associate  Justice. — Appellants  have  filed  a  motion 
for  rehearing  herein,  in  which  it  is  insisted  that  we  erred  in  holding 
that  the  common  source  of  title  to  the  land  in  question  is  James  Baker. 

It  is  insisted  that  Washington  McClure,  and  not  James  Baker,  is 
the  common  source.  In  the  brief  of  appellees  it  is  contended  that  botli 
parties  deraigned  title  from  James  Baker,  and  that  he  was  the  common 
source.  We  adopted  this  view.  In  oo  doing  we  were  in  error.  We 
hold  that  the  deed  from  James  Baker  to  W.  C.  and  R.  P.  Baker  con- 
veyed to  them  the  one-fiftli  locative  interest  in  the  survey,  being  the 
interest  which  Washington  McClure  sold  to  James  Baker.  Under  this 
holding  it  becomes  immaterial  whether  James  Baker  or  Washington 
McClure  was  the  common  source  of  title.  The  result  would  be  the 
same.    The  motion  for  rehearing  is  overruled. 

Overruled. 
Writ  of  error  refused. 
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Texas  Fire  Insurance  Company  of  Waco  v.  B.  H.  Berry. 

* 

Decided  July  27,  1903. 

Injunction — ^Diligence—Meritorious  Cause. 

To  authorize  an  injunction  to  restrain  execution  under  a  judgment  by  de- 
fault it  devolves  upon  the  defendant  in  the  execution  to  show  not  only  a  clear 
case  of  merit  but  a  clear  case  of  diligence.  That,  as  defendant  in  the  original 
proceeding,  the  complainant  relied  upon  the  promises  of  an  agent  to  employ 
counsel  and  prepare  the  cause  for  trial,  and  upon  his  statements  that  he  had 
done  so,  is  not  a  showing  of  diligence. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W.  Patterson. 

Tho8.  D.  Sparer,  for  appellant. 

Nicholson  &  Fitzgerald  and  Sil  Stark,  for  appellee. 

SPEER,  Associate  Justice. — ^Upon  a  former  appeal  to  this  court 
the  question  of  the  suflBciency  of  the  services  of  citation  in  the  suit 
culminating  in  a  default  judgment,  to  enjoin  the  execution  of  which 
this  proceeding  was  instituted,  was  decided  adversely  to  appellant. 
Texas  Fire  Ins.  Co.  of  Waco  v.  Berry,  67  S.  W.  Rep.,  790.  So  it  re- 
mjains  to  be  seen  if  appellant,  in  its  bill,  after  alleging  a  meritorious 
defense,  has  shown  that  it  was  deprived  of  the  right  to  make  such 
defense  under  such  circumstances  as  will  entitle  it  to  the  writ  of  in- 
junction.    Upon  this  issue  we  quote  from  appellant's  brief  as  follows: 

^^Appellant  relied  upon  a  former  agent  to  prepare  said  case  for  trial, 
as  he  had  promised  so  to  do,  and  agreed  to  employe  local  counsel  to 
represent  appellant  in  this  cause,  and  represented  to  appellant  that  he 
had  already  employed  a  lawyer  for  that  purpose,  and  that  he  would 
have  the  case  set  for  trial  and  then  notify  said  Oman  (its  secretar}-  at 
Waco)  of  such  fact;  that  the  company  relied  upon  these  representa- 
tions of  said  agent  and  believed  that  he  would  do  as  he  agreed.  That 
said  agent  informed  a  representative  of  appellant,  who  was  in  Jacks- 
boro  to  attend  to  said  cause,  just  prior  to  the  convening  of  said  court, 
that  he  had  already  employed  an  attorney  for  that  purpose  and  that  he 
need  not  remain,  as  they  would  give  the  matter  all  proper  attention; 
but  this  said  answer  was  not  filed  as  appellant  was  led  to  believe,  and 
appellant  believes  that  it  was  in  accordance  with  some  corrupt  imder- 
stfiuading  between  said  Berry  and  said  agent  in  order  to  defraud  appel- 
lant. That  it  was  solely  in  this  way  that  said  judgment  was  rendered 
against  appellant,  and  that  had  it  not  been  for  said  promises  of  said 
agent  appellant  would  never  have  obtained  said  judgment  by  default. 
That  appellant,  nor  any  of  its  oflBcers,  never  knew  of  said  judgment  by 
default  until  after  the  adjournment  of  said  court  and  not  in  time  to  file 
a  motion  for  new  trial.'* 
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To  this  show  of  diligence  (or  rather  lack  of  diligence)  the  trial  court 
properly  sustained  appellee^s  special  exception  and  dismissed  the  appel- 
lant's bill^  the  rule  being  that  a  complainant  under  such  circumstances 
must  show  a  clear  case  of  diligence  as  well  as  of  merit;  that  he  has  a 
^ood  defense  which  he  was  prevented  from  showing  by  fraud,  accident 
or  the  acts  of  the  opposite  party,  wholly  immixed  with  any  fault  or  neg- 
ligence on  his  part.  Nevins  v.  McKee,  61  Texas,  412;  Morris  v.  Ed- 
wards, 62  Texas,  209;  Clegg  v.  Darragh,  63  Texas,  357;  Railway  v. 
Boydston,  33  S.  W.  Eep.,  283;  Ames  Iron  Works  v.  Chinn,  20  Texas 
Civ.  App.,  383;  Ham  v.  Phelps,  66  Texas,  6S7. 

Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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N.  J.  Hall  v.  J.  M.  Carter. 

Decided  October  14,  1003. 

1.— Practice  on  Appeal— Verdict— Evidence. 

'liie  a ppe little  court  will  not  interfere  with  the  verdict  of  a  jury  predicated 
upon  coiiUicting  testimony  if  the  supporting  proof  be  sufficient  to  auUiorize  it 

2.— Riparian  Piopiiitors — "Arid"  Localities— Chaige. 

Cliarge  of  the  court  dc'fiiied  **arid  portions  of  the  State,"  as  follows:  "By 
arid  portions  of  the  ISlatc  is  meant  those  portions  of  the  State  where  rainfaU 
is  iudullicient  for  agricultural  purposes,  and  irrigation  therefore  necessary. 
Where  the  rainfall  is  sufficient  for  agi'icultural  purposes  that  portion  is  not 
wiUiiu  the  aria  region,  even  though  irrigation  might  or  would  increase  the  pro- 
ductiveness of  the  soil."  Held,  sufficient;  but  note  the  opinion  arguendo  on  the 
subject. 

3.— Same — Prescription. 

That  a  prescriptive  right  to  the  use  of  waters  of  a  stream  may  be  acquired 
is  no  longer  an  open  question.  The  right  is  enforcible  against  riparian  pro- 
prietors on  the  stream  below  when  the  water  has  been  continuously  used  for 
ten  years  under  a  claim  of  right, — following  Mud  Creek  Irrigation  Co.  v. 
Vivian,  74  lexas,  170.  But  it  U  equally  well  established  that  **the  right  ac- 
quired by  prescription  is  only  commensurate  with  the  right  enjoyed.  Ihe  ex- 
tent of  the  enjuynient  measui-es  the  right;"  and  the  use  of  a  g^ven  amount,  no 
matter  how  long  continued,  would  give  no  riglit  to  use  a  greater  quantity.  The 
important,  as  it  is  the  difficult,  matter  of  determination  in  such  cases,  is  the 
extent  of  such  use.    See  this  case  in  illustration. 

4. — Same — Injunction. 

The  issues  and  answers  in  this  case  established  the  fact  that  while  appel- 
lant and  his  predecessors  in  title  had  for  more  than  ten  years  continuously,  peace- 
ably and  adversely  used  a  portion  of  the  waters  for  irrigation,  that  their  u^e  bad 
never  been  so  extensive  as  to  prevent  tiie  water  from  flowing  in  some  quantity 
down  to  the  south  line  of  appsliCL^'s  land,  but  that  in  June,  19&,  the  water  ceased 
entirely  to  flow  down  to  appellee's  land,  and  that  tliis  was  due  to  the  use  of 
the  water  by  appellant  for  irrigation.  Under  this  state  of  case  the  trial  court 
properly  held  that  appellant's  prescriptive  right  did  not  go  to  the  extent  of  the 
use  exei'cised  by  him  in  1002,  and  that  to  this  extent  the  appellee  was  entitled 
to  injunction. 

Appeal  from  tlie  District  Court  of  San  Saba.    Tried  below  before 
Hon.  Jolm-W.  Goodwin. 


\V.  M.  Allison  and  N,  4.  Rector,  for  appellant 
Hector  &  Brown  and  Leigli  Burleson,  for  appellee 

STREETMAN,  Associate  Justice. — ^The  purpose  of  this  suit  was 
to  enjoin  the  appellant  from  using  for  irrigation  the  waters  of  a  cer- 
tain crook,  known  ns  Simpson  Creek,  to  such  an  extent  as  to  prevent  said 
water  from  flowin*::  down  to  a  300-acre  tract  of  land  belonging  to 
appolloo,  nnd  Hitnntod  on  said  creok. 

Simpson  Crook  is  a  tributary  of  the  San  Saba  River,  several  miles 
in  length,  ninning  from  south  to  north.  Above  a  certain  point  it  is 
known  as  Dry  Simpson  Creek,  and  that  part  of  it  does  not  appear 
to  have  been  a  stream  or  water  course.  Appellee's  300-acre  tract  of 
land^  known  as  the  Jim  Brown  tract,  lies  at  the  mouth  of  this  creek, 


Hall  v.  Caeter.  231 

« 

and  runs  back  up  the  creek  on  its  western  side  about  a  mile,  and  a 
small  part  of  the  tract  extends  across  the  San  Saba  and  lied  Bluff 
road. 

On  this  portion  of  the  land  Simpson  Creek  originally  received  as  a 
tributary  on  its  eastern  side,  Fleming  Spring  Branch.  Many,  years 
ago  this  branch  was  diverted  in  order  to  ba  made  serviceable  for  irri- 
gation, and  was  made  to  empty  into  Simpson  Creek  about  1000  varas 
above  its  original  mouth,  on  lands  now  owned  by  Mrs.  Carroll. 

TI:is  Fleming  Brancli  is  aLout  IGOO  varas  long  from  its  mouth  to 
its  source,  which  is  a  spring.  This  spring  is  situated  on  the  lands  of 
appeil  mt,  which  extends  some  distiznce  on  both  sides  of  the  Fleming 
Branch  towards  its  mouth.  Other  persons,  not  parties  to  this  litiga- 
tion, own  the  lands  along  Fleming  Branch  and  Simpson  Creek,  between 
appellant  and  appellee. 

Appellee  claimed  that  Simpson  Creek,  where  it  passed  along  by  said 
300-acre  tract  of  land,  was  a  water  course,  and  that  l:c  needed  and  was 
entitled  to  use  the  waters  of  said  creek  for  domestic  purposes  and  stock 
water,  and  that  appellant  had,  in  tlie  year  1902,  diverted  tl:e  waters  of 
Fleming  Branch  to  such  an  extent  for  irrigation  on  liis  land  as  to  stop 
the  flow  of  said  water  along  said  300-acre  tract;  it  being  also  alleged 
that  the  county  and  the  place  where  these  lands  were  situated  was  not 
in  an  arid  portion  of  tie  State. 

Appellant,  among  other  defenses,  plead  a  right  by  prescription  to 
use  -^11  the  waters  of  said  creek  for  the  purposes  of  irrigation. 

Special  ipsues  were  submitted  to  the  jury,  these  issues  and  the  an- 
swers thereto  being  as  follows: 

"No.  1.  Is  that  portion  of  Simpson  Creek  above  the  mouth  of 
Fleming  Spring  Branch  a  water  course  or  stream?    Answer:    No.*' 

'*No.  2.  Is  Fleming  Spring  Branch  a  water  course  or  stream?  An- 
swer :     Yes.'' 

"3.  Into  what  creek  or  channel  does  Fleming  Spring  Branch  dis- 
charge its  waters,  if  any?    Answer:    Channel  of  Dry  Simpson. 

**4.  State  whether  or  not  that  portion  of  Simpson  Creek  between 
the  mouth  of  Fleming  Spring  Branch  and  the  mouth  of  Barnett's 
Creek  is  a  water  course,  or  was  a  water  course  on  or  about  June  22, 
1902?     Answer:     Yes." 

**5.  Where  is  the  mouth  of  Simpson  Creek,  or  that  portion  of  it 
called  Dry  Simpson?  Answer:  On  east  line  of  Taylor  tract,  just 
south  of  San  Saba  and  Lometa  road." 

"G.  Has  that  portion  of  Simpson  Crook  lying  between  the  mouth 
of  Fleming  Spring:  Br?>nch,  excluding  Fleming  Spring  Branch,  any 
definite  pource?     Answer:     No." 

**7.  State  whether  or  not  that  portion  of  Dry  Simpson  Creek  lying 
between  its  mouth  and  the  mouth  of  Fleming  Spring  Branch  is  a 
witer  course,  or  was  such  on  and  prior  to  June  22,  1902.  Answer: 
Yes.'' 
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"8.  Is  San  Saba  County  situated  in  the  arid  portion  of  the  State 
of  Texas?    Answer:     No/^ 

"9.  Is  that  portion  of  San  Saba  County  in  which  defendant's  sur- 
veys 595  and  596  lie,  situated  within  the  arid  pori;ion  of  the  State? 
Answer :     No." 

"10.  State  whether  or  not  defendant  Hall  and  those  under  whom 
he  claims,  and  whose  estate  and  title  he  has  to  surveys  Nos.  595  and 
596,  have  continuously,  peaceably  and  adversely  diverted  and  used  tiie 
water  from  Fleming  Spring  Branch  in  irrigating  the  farm  on  said 
surveys  Nos.  595  and  596  for  a  period  of  ten  years  before  the  11th  day 
of  July,  1902?    Answer:    Yes.'' 

"11.  When  defendant,  or  those  imder  whom  he  claims  the  Mc- 
Anelly  farm,  irrigated  the  same,  and  during  the  time  such  irrigation 
was  in  progress,  would  the  water  in  Fleming's  Creek  flow  in  its  chan- 
nel? If  so,  how  far  would  it  flow?  With  reference  to  plaintiflfs  300- 
acre  tract  of  land,  where  would  the  water  flow?  Answer:  Yes,  it 
would  flow  down  Dry  Simpson  or  its  present  channel  to  the  jimction 
of  its  old  channel  with  its  present  channel  on  the  Taylor  tract  of  land 
south  of  public  road." 

"12.  Have  the  persons  imder  whom  defendant  claims  and  holds  title 
to  his  farm,  annually,  peaceably  and  adversely  to  plaintiff  Carter,  for 
more  than  ten  years  prior  to  July  11,  1902,  diverted  the  water  of 
Fleming  Branch,  and  irrigated  said  farm  to  the  extent  that  waters  of 
said  branch  during  said  time  ceased  to  flow  down  to  or  opposite  plaintiff's 
land  in  question,  while  such  irrigation  was  in  progress?    Answer:  No.** 

"13.  If  you  have  in  answer  to  the  preceding  questions  found  that 
defendant  and  those  imder  whom  he  claims  have  for  ten  years  prior  to 
July  11,  1902,  continuously  used  the  waters  of  Fleming  Spring  Branch 
for  the  purpose  of  irrigating  defendant's  land,  then  state  whether  or  not 
during  said  period,  or  any  part  thereof,  the  water  was  used  by  defendant 
and  his  vendors,  by  or  with  the  permission  of  plaintiff  or  the  vendors  of 
plaintiff,  or  the  agents  or  tenants  of  the  vendors  of  plaintiff?  Answer: 
No;  not  by  permission  of  either." 

"14.  If  you,  in  answer  to  the  preceding  questions,  found  that  de- 
fendant and  those  under  whom  he  claims  have  for  ten  years  prior  to 
July  11,  1902,  continuously,  peaceably  and  adversely  used  the  waters 
of  Fleming  Spring  Branch,  then  state  whether  or  not  the  waters  of 
said  creek  during  each  of  said  ten  years  while  irrigation  was  in 
progress,  ceased  to  flow  down  to  or  opposite  plaintiff's  300-acre  tract 
of  land?    Answer:    No." 

"15.  State  whether  or  not  the  plaintiff  was  dependent  upon  tiie 
water  of  Simpson  Creek  to  supply  his  cattle  on  the  200-acre  pasture 
with  water  and  his  tenants  on  said  300-acre  tract  with  water  for  do- 
mestic purposes.    Answer:    Yes." 

"16.  Did  the  plaintiff  and  his  tenants  on  said  300-acre  tract  use 
the  water  of  Simpson  Creek  for  domestic  purposes  and  to  water  his 
cattle  in  his  pasture  on  said  300-acre  tract  of  land  ?    Answer :    Yes." 
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"17.  State  whether  or  not  the  defendant  or  his  servants,  on  or 
about  June  22,  1902,  diverted  the  water  of  Fleming  Spiing  Branch 
for  the  purpose  of  irrigation  to  such  an  extent  as  to  dry  up  the  water 
on  Simpson  Creek  opposite  the  plaintiff's  land,  as  charged  by  plaintiff? 
Answer :     Yes." 

"18.  What  is  the  reasonable  value  of  plaintiff's  time  or  that  of  his 
servants  in  watering  his  stock  situated  in  the  pasture  on  the  300-acre 
tract  of  land  during  the  time  Simpson  Creek  opposite  his  pasture  on 
said  300-acre  tract  was  dry?  In  answering  this  amoimt,  you  can  not 
allow  for  more  than  30  days  time.    Answer:    $60." 

"19.  State  the  difference  in  value  of  defendant's  crop  raised  on  the 
McAnelly  farm  for  the  year  1902,  and  the  value  of  said  crop  had  the 
plaintiff  not  restrained  him  by  injunction  from  using  water  after  July 
11,  1902?    Answer:  -$225." 

''We  the  jury  find  that  plaintiff  Carter  is  the  owner  of  the  300-acre 
tract  of  land  described  in  his  petition  and  that  said  Simpson  Creek 
forms  tlie  eastern  boundary  of  this  tract  of  land.  And  we  the  jury 
find  that  the  defendant  Hall  is  the  owner  of  surveys  Nos;  595  and  596, 
and  that  Fleming  Spring  Branch  has  its  source  on  survey  No.  595  and 
runs  through  surveys  Nos.  595  and  596." 

Upon  this  verdict  the  cburt  rendered  a  judgment  perpetually  en- 
joining appellant  from  diverting  the  waters  of  Fleming  Branch  for  the 
purpose  of  irrigation  to  such  an  extent  as  to  prevent  the  water  fromi 
flowing  in  some  quantity  down*  to  the  south  line  of  said  300-acre  tract 
of  land. 

In  the  first  place  it  is  contended  that  there  was  no  evidence  to  sus- 
tain the  answers  to  the  eleventh,  twelfth  and  fourteenth  issues,  to  the 
effect  that  prior  to  1902,  while  irrigation  was  in  progress  on  appel- 
lant's lands,  the  water  would  flow  down  to  or  opposite  appellee's  lands. 

We  have  carefully  examined  the  statement  of  facts,  and  while  no 
witness  testifies  precisely  to  this  state  of  facts,  and  while  it  is  point- 
edly denied  by  some  of  the  witnesses,  yet  there  are  facts  and  circum- 
stances testified  to,  upon  which  we  think  the  jury  might  properly  base 
these  findings. 

It  is  next  insisted  that  the  court  misdirected  the  jury  as  to  what  was 
an  arid  portion  of  the  State.  The  jury  were  instructed  that  ^^j  arid 
portions  of  the  State  is  meant  those  portions  of  the  State  where  rain- 
fall is  insufficient  for  agricultural  purposes,  and  irrigation  therefore 
necessary.  Where  the  rainfall  is  sufficient  for  agricultural  purposes 
that  portion  is  not  within  the  arid  region,  even  though  irrigation 
might  or  would  increase  the  productiveness  of  the  soil  there." 

Appellant  claims  that  an  arid  portion  of  the  State  should  have  been 
defined  as  one  "in  which,  by  reason  of  insufficient  rainfall,  irrigation 
is  necessary  for  successful  farming  for  successive  years." 

The  question  whether  this  was  an  arid  portion  of  the  State  was,  of 
course,  an  important  one  in  this  case.  If  it  was  not  an  arid  portion  of 
the  State,  th^i  the  use  of  water  for  irrigation  was  subordinate  to  the 
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use  for  domestic  purposes.  In  those  portions  of  the  State  called  arid,- 
.  by  reason  of  the  necessity  for  irrigation^  this  use  is  put  upon  an  equal 
footing  with  such  other  necessary  uses  as  water  for  stock  and  domestic 
purposes.  We  realize  tlio  difficulty  of  framing  an  accurate  definition. 
Irrigation  might  be  necessary  for  some  crops  and  not  for  others;  it 
might  be  necessary  on  some  character  of  lands  and  not  on  others;  it 
might  be  necessary  for  one  year  or  a  number  of  years,  and  not  for 
other  years.  Tlie  jury  can  not  be  instructed  definitely  with  reference 
to  all  tljis.  The  prime  question,  however,  seems  to  us  to  be  whether  the 
conditions  are  such  that  a  jury  can  say  that  the  use  of  water  for  irri- 
gation is  a  necessity.  We  believe  that  this  question  was  submittod 
about  as  clearly  and  accurately  as  possible  in  the  charge  given.  Mud 
Creek  Irrigation  Co.  v.  Vivian,  74  Texas,  170. 

The  jury  having  found  that  the  lands  were  nftt  situated  in  an  arid 
portion  of  the  State,  appellee  was  entitled  to  an  injunction,  unless 
appellant  had  acquired  by  prescription  the  right  to  the  use  of  the 
water. 

This  brings  us  to  the  third  contention  of  appellant,  which  is  that 
under  the  findings  of  the  jury  his  prescriptive  right  was  established. 
It  is  claimed  that  the  distance  to  which  the  water  would  flow  should 
have  no  bearing  upon  the  question,  and  that  the  finding  of  the  jury 
that  appellant  Hall,  and  tliose  under  whom  he  claimed,  had  continu- 
ously, peaceably  and  adversely  diverted  and  used  the  water  from  Flem- 
ing Spring  Branch  in  irrigating  the  farm  on  said  surveys,  for  a  period 
of  ten  years  before  the  institution  of  the  suit,  entitled  them  to  a 
judgment. 

That  a  prescriptive  right  to  use  the  waters  of  a  stream  may  be  ac- 
quired can  not  be  questioned,  and  there  are  many  cases  which  hold 
that  whenever  an  upper  proprietor  uses  so  much  of  the  waters  of  the 
stream  as  to  create  a  material  diminution  of  the  water,  the  lower  pro- 
prietor has  a  cause  of  action  at  once,  although  he  may  at  the  time  suf- 
fer no  actual  damage,  and  that  if  he  delays  long  enough,  the  use  of 
the  upper  proprietor  will  ripen  into  a  prescriptive  right.  There  is 
another  principle,  however,  equally  established, — ^'The  right  acquired 
by  prescription  is  only  commensurate  with  the  right  enjoyed.  The 
extent  of  the  enjoyment  measures  the  right."  Black's  Pomeroy  on 
Water  Bights,  sec.  132.  The  use  of  a  given  amount,  no  matter  how 
long  continued,  would  give  no  right  to  use  a  greater  quantity. 

In  such  cases,  therefore,  it  becomes  necessary  not  only  to  determine 
the  character  and  length,  but  also  the  extent  of  the  use.  The  difficulty 
of  measuring  this  in  a  case  like  the  present  is  apparent.  In  a  large 
stream  where  the  flow  was  reasonably  uniform  and  constant,  it  would 
be  easier  to  determine,  but  in  a  small  branch  fed  by  a  single  spring, 
varying  in  size  at  various  seasons  and  during  different  years,  the  task 
is  more  difficult.  Several  methods  suggest  themselves,  but  each  is  open 
to  objection.  Appellant  maintains  that  the  fact  that  his  headgates 
and  irrigation  ditches  ^vere  in  the  same  position  as  before  was  oon- 
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chisive,  but  it  is  the  use  of  the  water,  not  the  preparation  to  use  it, 
which  creates  the  prescriptive  right.  The  number  of  acres  irrigated 
suggests  itself  as  a  possible  measure  of  tlie  extent  of  the  use,  but  this 
must  necessarily  be  inaccurate  on  account  of  the  varying  character  of 
crops  and  the  variation  in  seasons,  requiring  more  water  at  one  time 
than  another. 

The  number  of  cubic  feet  used,  or  the  proportionate  part  of  the 
water  of  the  stream  might  afford  a  measure  of  the  extent  of  use,  but 
the  evidence  docs  not  furnish  any  accurate  information  ai  to  this. 

We  are  unable  to  say  that  the  method  adopted  by  the  court  was  not 
as  accurate  and  practical  a  way  of  measuring  the  extent  of  the  use 
by  appellant  as  could  have  been  resorted  to  under  the  circumstances  of 
the  case. 

The  issues  and  the  answers  establish  the  fact  that  while  appellnnt 
and  his  predecessors  in  title  had  for  more  than  ten  years  continuously, 
peaceably  and  adversely  used  a  portion  of  the  waters  for  irrigation, 
that  their  use  had  never  been  so  extcnpive  as  to  prevent  the  water  from 
flowing  in  some  quantity  down  to  the  south  line  of  appellee's  land, 
but  that  in  June,  1902,  the  water  ceased  entirely  to  flow  down  to  appel- 
lee's land,  and  that  this  was  due  to  the  use  of  the  water  by  appellant 
for  irrigation.  j 

We  til  ink  it  clear  that  these  facts  authorized  the  court  in  finding 
that  appellant's  prescriptive  riglit  did  not  go  to  the  extent  of  the  use  i 

exercised  by  him  in  the  year  1902,  and  that  to  this  extent  the  appellee 
was  entitled  to  his  injunction. 

We  have  carefully  considered  all  of  the  assignments  of  error,  but 
the  views  expressed  virtually  dispose  of  them.  Finding  no  error  in 
the  judgment^  it  is  afBrmed. 

Affirmed. 

Writ  of  error  refused. 
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contract  price  that  he  was  to  receive  at  Houston,  and  this  is  the  measnie 
of  damage  submitted  by  the  charge  of  the  court.  There  is  no  averment 
in  the  petition,  nor  is  there  any  evidence  in  the  record  to  the  effect  that 
tlie  railway  company,  in  receiving  the  hogs  for  shipment  and  in  trans- 
porting the  same  to  Houston,  knew  or  had  any  knowledge  of  the  exist- 
ence of  the  contract  under  which  the  hogs  were  being  delivered  to  Hous- 
ton, and  that  their  failure  to  promptly  deliver  would  affect  the  rights 
of  plaintiff  by  reason  of  a  contract  he  had  with  the  Houston  Packing 
Company. 

Where  the  property  is  to  be  delivered  in  compliance  with  a  contract^ 
the  damages  that  might  be  sustained  are  special  in  character,  and  the 
pleadings  and  evidence  must  show  that  such  damages  were  contejnplated 
by  the  transportation  company  when  the  property  was  received  for  ship- 
ment. Kailway  v.  Gilbert,  4  Texas  Civ.  App.,  3G(5;  Wells-Fargo  v. 
Battle,  5  Texas  Civ.  App.,  534;  Railway  v.  Pickens,  68  S.  W.  Bep.,  157; 
5  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  395,  and  notes. 

For  the  error  in  the  charge  of  the  court  in  submitting  the  measure 
of  damages,  as  stated,  the  judgment  is  reversed  and  the  cause  remanded. 
We  find  no  other  error  in  the  record. 

Reversed  and  remanded* 
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C.  Yeckeb  v.  San  Antonio  Traction  Company  et  al. 

Decided  October  14,  1003. 

1.— Diligence — Statement  of  Facta. 

See  the  opinion  for  diligence  in  support  of  a  tardy  statement  of  facts  held 
sufficient  to  excuse  laches  of  appellant.  Motion  to  strike  out  statement  of  facts 
overruled. 

2.-r-NesUgence— Evidence. 

The  evidence  failing  to  even  suggest  negligence  on  the  part  of  the  city  of 
San  Antonio  that  had  any  proximate  connection  with  the  injury,  the  trial  court 
did  not  err  in  directing  a  verdict  for  that  defendant. 

S.— Same— Jury  Law. 

Complaint  of  an  objectionable  juror  will  not  be  heard  when  it  appears  that 
peremptory  challenge  was  available  to  the  party. 

i.— Same— Assignments  of  Error. 

Assignments  of  error  too  vague  and  indefinite  to  point  out  errors  com* 
plained  of  are  entitled  to  no  consideration  on  appeal. 

ft^— Charge  of  Conrt— Contribatory  Negligence. 

Objection  that  the  court  erred  in  submitting  the  question  of  contributory 
negligence  as  not  warranted  by  the  evidence  is  not  well  taken  where  the  pleading 
and  the  proof  made  contributory  negligence  the  vital  issue  in  the  case. 

8. — Same— Practice— Burden  of  Proof. 

Objecting  to  the  charge  as  failing  to  instruct  on  the  burden  of  proof  on  the 
issue  of  contributory  negligence,  the  plaintiff  should  have  requested  a  ppedal 
charge  supplying  the  omission. 

Error  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
L.  J.  Camp. 

J.  B,  Henyan,  for  plaintifiE  in  error. 

Houston  Bros.,  R.  J.  Boyle,  and  WeVb  &  Ooeth,  for  defendant  in 
error. 

PLY,  Associate  Justice. — Plaintiff  in  error  instituted  snit  against 
the  city  of  San  Antonio  and  against  the  San  Antonio  Traction  Com- 
pany to  recover  damages  resulting  to  his  wife  while  she  was  alighting 
from  a  street  car.  The  court  instructed  a  verdict  for  the  city  and  the 
jury  returned  a  verdict  in  favor  of  the  traction  company,  upon  which 
the  judgment  was  rendered  from  which  this  writ  of  error  is  prosecuted. 

The  cause  was  tried  on  March  7,  1902,  and  on  March  31st  the  motion 
for  a  new  trial  was  overruled,  and  ten  days  after  the  adjournment  of 
the  court  was  granted  in  which  to  file  a  statement  of  facts.  The  court 
adjourned  on  April  5,  1902.  The  statement  of  facts  was  filed  on  June 
24,  1902,  and  defendant  has  made  a  motion  to  strike  the  same  from  the 
record  because  it  was  not  filed  in  time. 

It  appears  from  the  record  that  a  stenographer  was  employed  to  take 
down  the  testimony  at  the  trial,  and  counsel  for  plaintiff  applied  to  him 
immediately  after  the  motion  for  new  trial  was  overruled  for  his  report 
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of  the  evidence,  and  it  was  promised.  The  promise  was  at  anottier 
time  repeated,  but  on  April  7th  or  8th  the  stenographer  refused  to 
furnish  the  report  unless  he  was  paid  for  it  or  the  amount  was  secured 
This,  on  account  of  the  poverty  of  the  plaintiff,  eould  not  be  done. 
Counsel  for  plaintiff  then  prepared  a  statement  of  facts  without  the 
aid  of  the  stenographic  report,  and  bn  April  14th  presented  a  copy  of 
the  same  to  the  attorneys  for  the  traction  company  and  presented  the 
original  on  same  day  to  the  trial  judge.  The  city  attorney  was  in* 
formed  that  the  copy  of  the  statement  of.  facts  was  in  the  hands  of  the 
attorneys  for  the  ti;^ction  company.  The  latter  began  the  preparation 
of  a  statement  of  facts  on  April  12th,  after  receiving  a  copy  of  a  portion 
of  the  statement  prepared  by  plaintifl^s  attorney.  On  the  morning  of 
the  tenth  day  after  adjournment  of  the  court,  the  statement  of  facts 
presented  to  the  trial  judge  was  examined  by  the  attorneys  for  defend- 
ants, and  failing  to  agree  to  it,  they  presented  a  statement  of  facts  pre- 
pared by  them  to  the  judge.  The  court  then  had  on  the  morning  of 
April  15th  the  statements  of  facts  of  all  the  parties,  but  tor  some  reason 
not  given  failed  to  approve  either  of  the  statements.  He  indicated  that 
he  could  not  himself  prepare  a  statement  of  facts  because  he  had  not 
charged  his  memory  with  the  facts.  It  does  not  appear  that  he  oould 
not  have  obtained  the  report  from  the  stenographer,  but  on  the  other 
hand  it  is  shown  that  he  afterwards  compelled  the  stenographer  to 
make  the  report.  It  is  not  shown  that  the  official  duties  of  tiie  trial 
judge  were  such  on  April  15th  as  to  preclude  him  from  preparing  a 
statement  of  facts.  The  statute  requires  that  when  the  parties  to  an 
dction  fail  to  agree  upon  a  statement  of  facts  they  may  submit  their 
respective  statements  to  the  judge,  who  shall,  from  his  own  knowledge, 
with  the  aid  of  the  statements  make  out,  sign  and  file  with  the  clerk  a 
correct  statement  of  the  facts.  While  the  judge  might  undoubtedly 
have  refreshed  his  memory  by  the  stenographic  notes,  a  party  to  an 
action  can  not  be  deprived  of  a  statement  of  facts  by  a  failure  to  obtain 
the  notes.  Even  under  the  provisions  of  the  act  providing  for  the  ap- 
pointment of  stenographers,  passed  by  the  Legislature  at  iis  last  r^u- 
lar  session  (Gen.  Laws  1903,  p.  84),  it  is  not  contemplated  that  the 
procuring  of  a  statement  of  facts  shall  be  wholly  dependent  on  the 
stenographer's  notes. 

If  it  appeared  from  the  record  that  the  district  judge  was  prevented 
from  preparing  and  signing  a  statement  of  facts  by  other  duties  of  his 
office,  or  by  the  lack  of  time,  plaintiff  could  be  in  no  position  to  com- 
plain of  his  failure  to  prepare  the  same,  but  the  record  does  not  show 
that  state  of  facts,  but  the  only  reason  hinted  at  for  the  failure  to 
prepare  the  statement  is  the  failure  of  the  plaintiff  to  procure  and 
present  the  stenographer's  report  of  the  testimony  introduced  upon  the 
trial. 

We  conclude  that  the  plaintiff  has  satisfactorily  shown  that  he  used  due 
diligence  to  obtain  the  approval  and  signature  of  the  judge  to  the  state- 
ment of  facts,  and  that  the  failure  to  have  it  so  signed  and  approved 
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by  the  judge  and  filed  in  time  is  not  due  to  his  fault  or  laches,  and  we 
will  therefore  overrule  the  motion  to  strike  the  statement  of  facts  from 
the  record. 

None  of  the  evidence  tended  to  show  any  negligence  upon  the  part 
of  the  city  of  San  Antonio  that  had  any  proximate  connection  with  the 
injury  to  Mrs.  Yecker,  and  the  court  did  not  err  in  instructing  a  verdict 
for  that  defendant. 

The  evidence  justifies  the  conclusion  that  Mrs.  Yecker  was  injured 
by  her  own  negligence  in  rapidly  getting  off  the  car,  and  not  through  the 
negligence  of  the  traction  company.  We  also  find  that  at  the  time  she 
got  off  the  conductor  was  hurrying  to  her  to  assist  her  in  alighting,  but 
was  prevented  from  so  doing  by  the  precipitate  and  hurried  manner  in 
which  she  left  the  car.  At  the  place  where  the  car  stopped  passengers 
could  by  the  exercise  of  care  safely  get  on  or  off  the  cars  without  assist- 
ance. Mrs.  Yecker  was  hurt  about  10  o^clock  in  the  morning,  and  was 
folly  apprised  of  the  condition  of  the  street  where  she  got  off. 

Through  the  first  and  second  assignments  of  error  complaint  is  made 
of  the  action  of  the  court  in  overruling  a  challenge  of  plaintiff  of  a 
juror  OB  account  of  his  partial  deafness.  Plaintiff  did  not  peremptorily 
challenge  the  objectionable  juror  and  did  not  exhaust  his  peremptory 
challenges.  If  he  did  not  want  him  on  the  jury  he  should  have  per- 
emptorily challenged  him.  Galveston,  H.  &  S.  A.  Railway  Co.  v. 
Weasendorf,  39  S.  W.  Rep.,  132 ;  Houston  &  T.  C.  Railway  Co.  v.  Ter- 
rell, 69  Texas,  650. 

The  third,  fourth,  fifth,  sixth  and  seventh  assignments  of  error  com- 
plain of  the  action  of  the  court  in  instructing  a  verdict  for  the  city  of 
San  Antonio.  Had  there  been  testimony  that  the  city  had  been  guilty 
of  negligence  in  excavating  the  street,  such  excavation  was  not  shown 
to  be  the  direct  and  proximate  cause  of  the  injury,  and  it  could  not  be 
held  liable.  There  was  an  efficient  intervening  cause  between  the  exca- 
vation and  the  injury  that  would  preclude  a  recovery  against  the  city. 
The  negligence  consisted  in  stoppinp:  the  car  where  it  was  stopped,  and 
in  not  assisting  Mrs.  Yecker  to  alight.  Scale  v.  Railway,  65  Texas, 
274 ;  Texas  &  P.  Railway  v.  Bigham,  90  Texas,  223. 

The  ninth  assignment  is  as  follows:  "The  court  erred  in  the  first 
paragraph  wherein  he  charges  as  follows:  ^That  said  defendant  com- 
pany failed  to  use  that  high  degree  of  care  that  a  prudent  person  would 
have  used  under  similar  circumstances,'  for  the  reasons,"  etc.  Had  the 
court  so  charged,  it  would  have  been  a  matter  of  which  plaintiff  could 
not  complain,  because  it  would  have  taken  the  question  of  negligence 
from  the  jury.  The^  court  did  not  so  charge,  however,  the  quotation 
being  a  disconnected  one  taken  from  an  instruction  wherein  the  court 
was  informing  the  jury  as  to  the  circumstances  under  which  a  verdict 
might  be  returned  for  the  plaintiff. 

There  is  neither  such  statement  nor  proposition  under  the  assignment 
as  to  require  consideration  of  it.  It  is  true  that  immediately  following 
{hat  part  of  the  assignment  above  copied  is  written  the  word  'Troposi- 
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tion^'^  which  is  followed  by  the  remainiiig  part  of  the  assignmenty  and 
which  contains  the  reasons  given  for  the  charge  being  eironeous,  but 
this  is  not  a  compliance  with  the  rules.  For  a  statement  the  court  is 
referred  to  the  statements  under  the  fourth  and  seventh  assignment 
of  error^  which  are  not  pertinent  to  the  charge  of  which  complaint  ifl 
made. 

The  assignment  of  error  has  been  considered  by  the  court,  however, 
and  it  is  concluded  that  under  the  facts  of  the  case  it  did  not  mislead 
the  jury.  Plaintiff  asked  a  charge  to  the  effect  that  it  is  as  much  the 
duty  of  the  defendant  traction  company  to  exercise  a  high  degree  d 
care  to  safely  land  as  it  is  to  safely  carry  its  passengers. 

In  the  ninth,  tenth  and  a  half  and  eleventh  assignments  of  error  de- 
tached portions  of  charges  of  the  court  that  are  unintelligible,  standing 
alone,  are  copied,  and  they  are  not  followed  by  statements  that  might 
throw  any  light  on  them.  The  complaint  seems  to  be  that  the  question 
of  contributory  negligence  did  not  arise  in  the  case  and  should  not  have 
been  submitted  to  the  jury.  The  matter  was  raised  by  both  pleadings 
and  evidence,  and'  was  a  vital  issue  in  the  case.  The  question  as  to 
contributory  negligence  was  properly  submitted  by  the  court 

While  it  may  have  been  proper  for  the  court  to  have  charged  that  the 
burden  of  establishing  contributory  negligence  rested  on  the  traction 
company,  a  failure  to  do  so  was  an  omission  which  should  have  beat 
supplied  by  a  special  charge  requested  by  plaintiff. 

The  eighteenth  assignment  of  error  complains  of  the  failure  of  the 
court  to  give  five  separate  special  instructions  on  different  subjeds. 
The  assignment  is  too  general  to  be  considered.  Blake  y.  Insurance 
Co.,  67  Texas,  160;  Hughes  v.  Railway,  67  Texas,  596;  Blackwell  v. 
Hunnicutt,  69  Texas,  277;  Mitchell  v.  Mitchell,  84  Texas,  303. 

The  remaining  assignments  of  error  are  disposed  of  by  the  concIusioDi 
of  fact. 

The  judgment  is  affirmed 

Affirmed. 

Writ  of  error  refused. 
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D.  W.  Bbown  v.  J,  B.  Hooks  et  al. 

Decided  October  15,  1903. 

Practice— Pleading— Constructive  Trust. 

Exceptions  to  a  petition  are  properly  sustained  when  the  petition  states 
no  cauae  of  action.  Note  the  opinion  for  substance  of  a  petition  held  unsuffi- 
dent  to  allege  even  a  constructive  trust,  which  is  sought  te  be  made  the  basis 
of  this  action. 

Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

B.  L.  Aycoch^  for  appellant. 

PLBASANTTS,  Associate  Justice. — ^Appellant  brought  this  suit  to 
recover  of  appellees  the  sum  of  $15,000  alleged  to  have  been  received  by 
appellees,  and  to  be  now  held  by  them  as  trustees  for  appellant. 

The  petition  alleges,  in  substance,  that  the  defendants  Hooks  and 
Dies  fraudulently  procured  and  placed  upon  record  in  Hardin  County 
a  lease  purporting  to  have  been  executed  by  plaintiff  to  said  defendant 
Dies,  and  conveying  the  oil  and  mineral  rights  in  a  tract  of  640  acres 
of  land  owned  by  plaintiff  in  said  county ;  that  said  lease  was  not  exe- 
cuted by  the  plaintiff  nor  with  his  consent  or  knowledge ;  that  after  the 
defendants  had  procured  and  recorded  said  instrument  they  transferred 
and  assigned  to  Gordon  S.  Orme,  for  a  consideration  of  $1000,  the  rights 
in  plaintlff^s  said  land  which  said  instrument,  by  its  terms,  conveyed  to 
Dies;  &at  the  $1000,  so  received  by  said  defendants  was  received  and 
held  by  them  as  trustees  for  plaintiff;  that  the  trust  funds  so  received 
by  said  defendants  were  invested  and  reinvested .  by  them  in  the  pur- 
chase of  lands  and  oil  leases,  and  was  so  mixed  and  mingled  with  other 
funds  of  said  defendants  as  to  make  it  impossible  for  plaintiff  to  trace 
the  Tarious  mutations  of  same;  that  said  defendants  after  receiving  said 
$1000  piurchased  lands  and  oil  leases  for  which  they  paid  the  sum  of 
$10,000,  using  said  $1000  as  part  of  said  purchase  money,  a  list  of  the 
lands  so  purchased  being  inserted  in  the  petition;  that  the  jpropertiea 
purchased  by  said  defendants  for  said  $10,000  have  been  sold  by  them 
to  the  defendant  Markham,  and  said  defendants  have  or  will  realize 
from  said  sale  the  sum  of  $150,000;  that  said  Markham  has  not  yet 
paid  the  whole  of  the  purchase  price  of  said  property,  but  still  has  in 
his  hands  $70,000  of  same.  It  is  further  alleged  that  $15,000,  or  one- 
tenth  of  the  purchase  price  of  said  property,  is  held  by  the  defendants 
in  trust  for  plaintiff,  and  recovery  of  said  amount  is  asked  against  all 
the  defendants. 

The  court  below  sustained  defendants'  general  and  special  excep- 
tions to  the  petition,  and  plaintiff  declining  to  amend,  his  suit  was  dis- 
missed. 

The  petition  fails  to  state  a  cause  of  action  against  the  defendants, 
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and  the  exceptions  were  properly  sustained.  No  facts  are  alleged  in  the 
petition  upon  which  a  constructive  trust  can  be  predicated  and  the  fadi 
pleaded  conclusively  negative  the  existence  of  an  express  trust.  If,  as 
alleged,  the  lease  of  plaintiff^s  land  was  a  forgery,  no  rights  were  ac- 
quired by  the  lessee  or  his  assignee  by  the  execution  of  said  instrumeot, 
and  none  of  plaintiff's  rights  in  said  land  were  affected  thereby. 

If  the  aUeged  fraud  of  defendants  had  prevented  plaintiff  from  sell- 
ing his  land  or  interfered  in  any  way  with  his  use  and  enjoyment  of 
same,  it  may  be  that  the  damage  thus  occasioned  would  be  recoverable, 
but  no  such  damage  is  alleged  or  sought  to  be  recovered  by  the  petition 
in  this  case.  The  only  damage  which  may  be  inferred  from  the  petition 
to  have  been  occasioned  by  the  alleged  fraudulent  acts  of  the  defend- 
ants Hooks  and  Dies  was  the  damage  sustained  by  tlicir  vendee  Orme^ 
by  reason  of  his  purchase  of  property  to  which  his  vendors  had  no  title. 

It  not  appearing  from  the  petition  that  plaintiff  has  sustained  anj 
damage  by  reason  of  the  acts  complained  of,  and  there  being  no  tnut 
relation  between  the  parties,  no  cause  of  action  is  shovm,  and  the  judg- 
ment of  the  court  below  dismissing  the  suit  is  affirmed. 

Afjirm$d, 

Writ  of  error  refused. 
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T.  M.  Ferguson  v.  Walter  Connally  &  Co. 

Decided  October  15,  1903. 
!•— Deed— Description— Eztrindc  Eyidence. 

When  a  deed  containa  no  patent  ambi^ity  in  the  description  of  the  land 
intended  to  be  described  extrinsic  evidence  is  admissible  to  identify  the  subject 
matter  of  the  suit. 

2.— Homestead— Lien, 

When,  as  in  this  case,  the  agreement  to  include  land  in  a  lien  to  secure  a 
debt  was  made  before  the  land  was  acquired,  and  before  the  land  was  iniproyed 
or  occupied  as  a  homestead,  the  lien  thus  created  would  prevail  over  the  home- 
stead right.  It  is  a  principle  of  our  homestead  law  that  all  liens  upon  land 
upon  which  a  homostead  is  established,  which  were  created  ^rioT  to  the  estab- 
lishment of  the  homestead,  are  superior  to  the  homestead  claim. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
B.  W.  Simpson. 

Appeal  from  the  District  Court  of  Smith. 

H.  M.  WhUdker  and  John  C.  Williams,  for  appellant. 

Cain  <E  Knox,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellees  brought  this  suit  to 
recover  the  amount  due  upon  two  notes  executed  by  appellant,  and  to 
foreclose  a  lien  alleged  to  have  been  given  by  appellant  to  secure  said 
notes,  upon  real  and  personal  property  described  in  plaintiffs'  petition. 

The  petition  aUeges  that  the  defendant,  for  the  purpose  of  securing 
said  notes,  executed  and  delivered  to  plaintiffs  a  chattel  mortgage  and 
deed  of  trust,  by  which  he  conveyed  to  them,  for  the  purpose  aforesaid, 
the  gin  machinery  for  the  purdiase  money  of  which  said  notes  were 
given,  and  also  the  parcel  of  land  containing  five  acres  or  more  upon 
which  the  defendant's  gin  should  be  erected,  said  tract  of  land  being 

located  at >  in  Walker  County,  Texas.    The  petition  then  alleges 

that  said  gin  was  located  and  constructed  upon  two  tracts  of  land,  one 
containing  five  and  the  other  eight  acres,  situated  in  Walker  County, 
the  metes  and  bounds  of  said  tracts  being  set  out  in  full.  Foreclosure 
of  said  lien  is  asked  upon  both  of  said  tracts  of  land. 

The  defendant  answered  by  general  and  special  exceptions,  general 
denial,  and  by  special  pleas  setting  up  that  the  land  upon  which  the 
liei^  was  sought  to  be  foreclosed  was  the  homestead  of  himself  and 
family. 

The  cause  was  tried  in  the  court  below  without  a  jury  and  judgment 
rendered  in  favor  of  plaintiff  for  the  debt  sued  for,  and  foreclosing  the 
lien  on  the  personal  property  and  the  tract  of  eight  acres  of  land  de» 
scribed  in  the  petition.  The  trial  court,  at  the  request  of  defendant, 
filed  the  following  conclusions  of  fact: 

^'Qn  June  5,  1897,  defendant  ordered  from  plaintiff  certain  machin* 
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ery,  consisting  of  engine  boiler,  gin,  feeder,  condenser,  preiss,  etc.,  there- 
after mortgaged  to  plaintiff,  and  upon  which  plaintiff  seeks  herein  ta 
foreclose  a  mortgage  lien.  Attached  to  this  order  is  the  following 
writing: 

"  'Huntsville,  Texas,  June  5,  1897. — ^In  addition  to  the  deed  of  trust 
on  the  machinery,  as  provided  in  my  order,  I  will  secure  you  further  by 
a  deed  of  trust  to  the  land  ou  which  the  gin  will  be  located,  not  lees 
than  five  acres  and  all  buildings  and  improvements  thereon.  This  is 
a  part  of  attached  order.     (Signed)     T.  M.  Ferguson.* 

''The  original  order  for  the  machinery,  among  other  things,  provided 
for  a  deed  of  trust  to  be  given  on  the  machinery  purchased  to  secure 
the  payment  of  the  purchase  money. 

''The  defendant  ordered  the  machinery  shipped  to  Dodge,  in  Walker 
County,  Texas,  and  it  was  understood  by  both  parties  that  the  gin 
was  to  be  'put  up'  at  Dodge,  said  county  and  State,  but  defendant  did 
not  know  himself  at  the  time  the  order  was  given  for  the  machinery 
where,  in  or  near  Dodge>  the  gin  would  be  located.  He  was  figuring  on 
getting  five  acres  tvovfi  Mrs.  Wilkerson  across  the  railroad  from  where 
the  gin  was  built,  but  had  never  said  anything  to  her  about  it  at  the 
time  he  gave  the  order  for  machinery.  After  that  he  spoke  to  her  and 
thought  he  was  going  to  get  it,  but  when  he  began  hauling  the  timbers 
to  erect  the  gin  she  ^backed  out*  and  he  procured  a  letter  to  be  written 
to  the  New  York  and  Texas  Land  Company  for  a  piece  of  land  con- 
teining  eight  acres  at  the  town  of  Dodge,  upon  which  to  erect  a  gin, 
and  obtained  a  promise  of  the  land  from  them,  and  he  then  moved  the 
gin  timbers  from  the  Wilkerson  land  over  on  the  eight-acre  tract;  this 
was  between  the  12th  and  15th  of  July.*  Defendant  began  at  once  to 
erect  a  gin  house. 

"Defendant  did  not  get  a  deed  from  the  New  York  and  Texas  Land 
Company  until  July  19,  1898,  about  one  year  after  the  commencement 
of  the  construction  of  the  gin  house. 

"Before  defendant  had  obtained  a  promise  from  the  New  York  and 
Texas-Land  Company  as  to  the  eight  acres  of  land,  he  had  contracted 
orally  with  Mrs.  Timis  for  four  acres  of  land  on  a  different  headright, 
but  adjoining  the  eight  acres,  and  upon  this  piece  of  land  he  hauled 
soine  timbers  preparatory  to  constructing  a  residence  upon  the  land  and 
moved  into  it  in  the  fall  of  1897  with  his  family;  he  afterwards  found 
thalrhis  residence  was  not  upon  the  Tunis  land,  and  then  he  bought 
five  jtcres  from  R.  Roark  which  covered  the  land  on  which  the  residence 
was  located  and  also  the  four  acres  from  Tunis,  and  adjoining  the 
eight-acre  gin  tract. 

"Defendant  owned  no  other  land  at  time  of  purchase  of  this  land, 
and  was  the  head  of  a  family. 

"  "On  July  19,  1897,  the  defendant  had  material  on  the  eight  acres 
of  land  with  which  to  build  the  gin  house,  and  the  house  was  'pretty 
near  completion  when  the  machinery  arrived.*  The  machinery  was  on 
side  track  in  Dodge  at  this  time,  Jidy  19,  1897,  and  defendant  on  tiist 
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<iaj  executed  the  mortgage  and  deed  of  trust  herein  sued  on,  describing 
the  property  as  follows : 

•'^One  20  h.  p.  center  crank. Huntsville  engine,  one  20  h.  p.  Hunts- 
▼ille  boiler  with  fixtures  complete  for  engine  and  boiler,  one  right-hand 
60-6aw  Winship  gin  feeder  and  condenser,  one  5-in.  screw  Winship  top 
cotton  pre§s,  one  24-in.  Strank's  'Queen  of  the  South*  com  mill,  1  Win- 
ship separator  and  fan  connections,  one  counter  shaft,  one  telescope 
pipe^  and  two  wood  elbows. 

"  ^Also  the  land  on  which  the  gin  will  be  located,  said,  parcel  of  land 
containing  five  acres  or  more,  and  all  the  buildings  and  improvements 

and  said  machinery  are  located  and  to  be  located  at ,  in  Walker 

County,  Texas.' 

'^Defendant,  after  executing  this  instrument,  unloaded  and  put  the 
machinery  in  the  house  built  on  the  eight  acres  of  land  hereinbefore 
referred  to. 

'There  is  remaining  xmpaid  upon  the  purchase  price  for  the  ma- 
chinery the  sum  of  $ and  10  per  cent  of  said  amount  as  collection 

fees/' 

These  conclusions  of  fact  are  fully  sustained  by  the  evidence  and 
are  not  attacked  by  any  of  the  numerous  assignments  of  error  pre- 
sented in  appellant's  brief. 

Under  appropriate  assignments  of  error  the  appellant  assails  the 
judgment  of  the  court  below,  firsts  upon  the  ground  that  the  instrument 
by  which  the  lien  was  a^ttempted  to  be  created  was  void  because  of 
insuflBciency  of  the  description  of  the  land  sought  to  be  conveyed;  and 
second,  because  the  facts  found  by  the  trial  court  show  that  at  the 
time  said  lien  was  given  the  land  in  controversy  was  appellant's  home- 
stead. 

We  think  neither  of  these  contentions  is  sound.  The  description  in 
the  deed  considered  in  connection  with  the  extrinsic  evidence  identifies 
with  certainty  the  land  intended  to  be  conveyed.  There  is  no  patent 
ambiguity  in  the  description  contained  in  the  deed,  and  such  being  the 
case,  all  the  authorities  hold  that  extrinsic  evidence  may  be  looked  to 
in  order  to  identify  the  subject  matter  of  the  contract. 

The  question  of  homestead  is  not  free  from  difficulty,  but  we  are  of 
opinion  that  the  trial  court  correctly  held  that  appellant's  homestead 
rights  in  the  property  were  subordinate  to  appellees'  lien.  The  appel- 
lant agreed  when  he  ordered  the  machinery  for  his  gin  that  appellees  > 
should  have  a  lien  upon  the  gin  house  in  which  said  machinery  should 
be  placed,  and  the  tract  of  land  upon  which  same  should  be  located. 
At  that  time  appellant  did  not  own  the  land  on  which  he  contemplated 
erecting  his  gin,  and  it  was  imderstood  that  he  was  to  purchase  land  for 
that  purpose.  Prior  to  appellant's  acquisition  of  this  land  he  had  pur- 
chased a  five-acre  tract  with  the  intention  of  making  his  home  thereon, 
and  began  preparations  for  building  a  house  in  which  to  live.  The 
eight-acre  tract  upon  which  the  gin  was  situated  was  purchased  for  the 
purpose  of  placing  the  gin  thereon,  in  accordance  with  the  agreement 
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between  the  parties,  and  while  it  adjoins  the  five-acre  tract  upon  which 
appellant  lives  and  became  a  part  of  his  homestead,  the  agreement  to 
mortgage  said  land  having  been  made  prior  to  its  acquisition  and  use 
by  appellant  as  a  homestead,  the  lien  created  by  said  mortgage  niadt  be 
held  superior  to  appellant's  homestead  claim.  On  the  faith  of  appel- 
lant's agreement  that  he  would  purchase  a  tract  of  land  on  which  to 
erect  a  gin  and  that  appellees  should  have  a  lien  thereon,  they  delivered 
to  appellant  the  machinery  which  was  placed  by  him  in  said  gin.  At 
this  time  appellees  had  no  notice  that  appellant  intended  to  make  the 
land  purcliased  under  said  agreement  a  part  of  his  homestead,  and  if 
such  intention  existed,  in  view  of  the  previous  agreement  it  must  be 
held  that  no  homestead  rights  would  attach  to  the  land  as  against 
appellees'  lien  for  the  purchase  money  for  the  machinery  placed  in  the 
gin  located  thereon.  It  is  a  well  settled  principle  of  our  homestead  Inw 
that  all  liens  upon  land  upon  which  a  homestead  is  established,  which 
were  created  prior  to  the  establishment  of  the  homestead,  are  superior 
to  the  homestead  claim. 

It  seems  clear  to  us  that  appellees'  lien  which  was  evidenced  by  the 
mortgage  executed  upon  the  19th  day  of  July,  1897,  relates  back  to 
the  original  agreement,  June  5,  1897,  and  is  therefore  antecedent  in 
time  to  any  homestead  claim  which  appellant  can  assert  to  the  land  in 
controversy. 

We  deed  it  unnecessary  to  consider  the  assignments  of  error  in  detail. 
The  determination  of  the  question  above  discussed  disposes  of  all  the 
that  the  judgment  of  the  court  below  should  be  affirmed,  and  it  is  eo 
ordered. 

Afjpffntd. 

Writ  of  error  refused. 
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C.  J.  H.  Voss  V.  County  op  Harris. 

Decided  October  15^  1003. 

1."— Practice  on  Appeal— Judgment. 

A  judgment  predicated  upon  conflicting  evidence  with  proof  enough  to  sup- 
port ity  will  not  he  distuibed. 

S.— County— Liability  of. 

Counties  are  not  liable  for  damages  resulting  from  the  negligence  of  their 
officers  or  agents,  unless  made  so  by  statute.  There  is  no  evidence  in  this  case 
which  would  bring  it  within  the  statute. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Byers  £  Byers,  for  appellant. 

F,  L.  Schwander,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  damages  alleged  to  have  been  caused  by  the  taking  by  appellee 
of  appellant's  casement  in  a  ditch  or  drain  described  in  the  petition^ 
and  alleged  to  have  been  constructed  by  appellant  for  the  purpose  of 
draining  his  farm,  consisting  of  ninety-seven  acres  of  land,  in  Harris 
County.  The  damages  claimed  were  the  value  of  the  ditch  alleged  to 
have  been  taken,  the  value  of  the  crops  alleged  to  have  been  destroyed 
by  the  overflow  of  appellant's  farm  caused  by  the  taking  and  obstruct- 
ing said  ditch,  and  the  depreciation  in  value  of  appellant's  land  due  to 
its  repeated  overflow  caused  by  the  obstruction  of  said  ditch. 

The  cause  was  tried  in  the  court  below  without  a  jury  and  judgment 
was  rendered  in  favor  of  the  defendant.  At  the  request  of  appellant 
the  trial  judge  filed  the  following  conclusions  of  fact  and  law : 

*'C.  J.  H.  Voss  V.  Harris  County. — ^Upon  motion  of  plaintiff  the 
court  files  the  conclusions  of  law  and  fact: 

'Conclusions  of  Pact. — 1.  The  court  concludes  that  the  claims  for 
damages  sued  on  were  presented  to  the  Commissioners  Court  of  Harris 
County,  and  said  court  failed  to  act  on  the  same. 

**2.  The  court  concludes  there  was  no  sufficient  evidence  of  damages, 
and  whatever  proof  was  made  on  the  subject  of  damage  to  crops  was 
too  uncertain  and  vague  upon  which  to  render  judgment  for  plaintiff. 

**Z.  The  court  concludes  that  there  was  no  proof  of  permanent  dam- 
ages  to  the  land. 

**4.  The  court  concludes  that  the  damage  to  the  ditch  was  caused  by 
the  disuse  of  the  same  and  allowing  to  grow  grass  and  weeds  to  choke  it, 
and  allowing  it  to  fill  up,  and  as  the  ditch  was  never  used  or  cleaned 
out  after  the  storm  of  September  8,  1900,  the  conclusion  is  that  it 
might  have  still  drained  the  land  if  kept  in  repair. 


1 


250  Voss  V.  County  of  Harris. 

^'Conclusions  of  Law. — 1.  Upon  all  the  proof  in  the  case  the  plaintiff 
should  not  recover  under  the  law. 

^TV.  P.  Hamblen^  Judge  Presiding.*' 

The  evidence  as  to  whether  the  obstruction  of  the  ditch  by  the  con- 
struction of  a  county  road  across  same  caused  the  overflow  of  appel- 
lant's land  was  conflicting^  but  there  is  ample  evidence  to  sustain  the 
allegations  of  the  petition  in  this  regard. 

We  are  also  of  the  opinion  that  the  evidence  of  damage  was  sufficient 
to  entitle  the  plaintiff  to  recover  had  the  trial  court  found  that  the 
overflow  of  plaintiff's  land  was  caused  by  the  obstruction  of  the  ditch, 
provided  the  appellee  could^  upon  the  facts  in  evidence^  have  been  held 
liable  for  the  damages  thus  caused. 

There  is  no  evidence  in  the  record  showing  that  the  coxmty  of  Harris, 
by  an  order  of  the  commissioners  court,  took  or  condemned  appellant's 
easement  in  said  ditch.  True,  it  laid  out  and  constructed  a  public  road 
across  the  ditch,  and  in  constructing  said  road  the  ditch  was  obstructed, 
but  the  undisputed  evidence  shows  that  a  culvert  coidd  have  been  placed 
in  the  road  over  said  ditch  and  no  injury  to  the  ditch  would  have  re- 
sulted from  the  road  thus  constructed.  We  think  it  clear  that  the 
injury  complained  of  by  appellant,  if  occasioned  by  the  obstruction  of 
his  ditch,  was  caused  by  the  negligence  of  appellee's  officers  and  agents 
in  constructing  said  road.  That  appellee  is  not  liable  for  an  injury  so 
caused  is  well  settled.  Heigel  v.  Wichita  County,  84  Texas,  393; 
Crause  v.  Harris  County,  44  S.  W.  Rep.,  616. 

We  think  the  judgment  of  the  court  below  shoidd  be  afiirmed,  and  it 
is  80  ordered. 

Affirmed. 
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J.  J.  Robinson  v.  Smith  County. 

Decided  October  15,  1903. 

Statute  ConstTaedr-Sheriff's  Compensation. 

Article  2460  of  the  Revised  Statutes,  in  prescribing  compensation  for  the 
•heriff  of  a  county  for  services  in  attending  upon  sessions  of  the  district  and 
county  courts,  does  not  contemplate  such  compensation  for  his  attendance  upon 
the  commissioners  court. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  Hon. 
S.  A.  Lindsey. 

N.  A.  Gentry^  for  appellant. 

W.  H.  Hanson,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  J.  J.  Robin- 
son, sheriff  of  Smith  County,  against  the  county  to  recover  $2  per  day 
for  114  days'  service  in  attendance  upon  the  commissioners  court  of  his 
county.  The  defendant  admitted  the  oflBcial  character  of  plaintiff  and 
the  service  was  shown  without  dispute,  but  denied  the  right  of  the 
sheriff  to  recover,  he  having  already  received  an  annual  ex  officio  allow- 
ance equal  to  the  highest  sum  allowed  by  law. 

A  trial  before  the  court  upon  the  agreed  facts  stated  resulted  in  a 
judgment  for  defendant.  The  only  question  presented  by  Robinson's 
appeal  is  the  right  of  a  sheriff  to  receive  $2  per  day  as  compensation 
for  attendance  upon  the  commissioners  court  of  the  county,  under  the 
provision  of  the  statute  allowing  him  that  per  diem  for  attendance 
"on  the  district  and  county  courts.*' 

That  the  sheriff  is  not  entitled  to  the  allowance  except  upon  some 
statutory  provision  is  not  questioned. 

When,  therefore,  we  determine  what  the  Legislature  meant  to  include 
in  the  expression  "district  and  county  courts,'*  we  shall  have  solved  the 
question  presented. 

Section  18  of  article  5  of  the  State  Constitution  provides  for  the 
creation  of  the  commissioners  court  by  that  name.  By  section  20  of 
the  same  article  a  clerk  is  provided  for  the  county  and  commissioners 
court.  This  nomenclature  is  respected  whenever  in  the  Constitution 
or  statutes  the  occasion  has  arisen  to  refer  to  them.  The  name  "com- 
missioners court"  is  as  distinctly  the  name  of  that  court  as  is  the  "dis- 
trict court"  the  name  of  the  cpurt  presided  over  by  the  district  judge. 
The  county  court  was  established  as  a  trial  court  and  differs  from  the 
district  court  chiefly  in  the  matter  of  jurisdiction.  While  the  district 
and  county  courts  were  established  for  the  trial  of  litigated  cases,  the 
commissioners  court  is  a  political  body,  the  powers  and  duties  of  its 
members  being  largely  legislative  and  ministerial. 

Among  other  provisions  contained  in  article  2460  of  the  Revised 
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Statutes  is  the  following:  "For  every  day  the  sherifiE  or  hia  deputy 
shall  attend  the  district  or  county  court  he  shall  receive  $2,  ♦  *  * 
to  be  paid  by  the  county.  *  ♦  ♦^^  Bearing  in  mind  the  distinct  na- 
ture of  the  courts  named  and  the  fact  that  they  were  designated  bj 
name  in  the  acts  creating  them^  it  becomes  manifest  that  the  Legisla« 
ture  in  using  the  term  district  and  county  courts  could  not  have  in- 
tended to  include  the  commissioners  court  For  the  sheriff's  serrioes 
in  connection  with  the  latter  his  compensation  was  his  ex  officio  allow- 
ance provided  for  in  Itevised  Statutes,  article  24G2. 
The  judgment  of  the  trial  court  will  be' affirmed. 

Affirmed. 
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Malvina  McShan  v.  Heney  Lewis^  Administrator. 

Decided  October  15«  1903. 

AdministiatJon— Claims  Against  Estate— Approval— Finality. 

The  approval  by  the  probate  judge  of  the  annual  account  and  exhibits  made 
by  an  administrator  does  not  prevent  a  re-examinaticn,  on  appeal,  of  the  adniin- 
istrator's  account  as  to  items  of  expenses  of  administral'icn;  and  items  of  this 
character  not  supported  by  proper  vouchers  or  not  so  itemized  as  to  show  that 
they  are  proper  charges  against  the  estate  are  here  stricken  out  by  the  appellate 
court. 

Error  from  the  District  Court  of  San  Augustine.  Tried  below  be- 
fore Hon.  T.  C.  Davis. 

/.  D.  Williamson,  for  plaintiff  in  error. 

GAERETT,  Chief  Justice. — ^Henry  Lewis,  as  the  administrator  of 
the  estate  of  A.  Huston^  deceased,  filed  his  final  account  in  said  estate 
in  the  County  Court  of  San  Augustine  County,  September  28,  1901. 
On  February  25,  1902,  the  plaintiffs  in  error,  as  heirs  of  the  deceased, 
filed  amended  exceptions  to  said  account  including  the  prior  annual 
accounts.  The  account  filed  showed  a  balance  in  favor  of  the  adminis- 
trator  of  $96.85.  The  exceptions  were  overruled  by  the  county  judge, 
and  from  an  order  of  the  county  court  approving  the  account,  the 
said  McShan  and  others  appealed  to  the  District  Court  of  San  Augus- 
tine County.  On  trial  in  the  district  court  certain  of  the  objections  to 
the  account  were  sustained  and  judgment  was  rendered  against  the 
administrator  for  $303.88.  The  contestants  of  the  account  have  brought  . 
the  judgment  of  the  district  court  before  this  court  for  revision  by  writ 
of  error. 

The  property  belonging  to  the  estate  of  A.  Huston  consisted  of  lands, 
much  of  which  was  located  after  the  defendant  in  error  had  taken 
charge  of  the  estate.  There  is  no  contest  about  the  facts.  The  objec- 
tions made  to  the  account,  which  were  overruled  by  the  court  below,  are 
presented  by  nineteen  assignments  of  error,  every  one  of  which  must 
be  sustained. 

All  of  the  items  objected  to  are  for  charges  that  accrued  subsequent 
to  the  death  of  the  deceased  and  are  for  expenses  of  administration,  and 
come  under  articles  2247  and  2248  of  the  Revised  Statutes.  They  are 
included  in  exhibits  filed  by  the  administrator  which  were  passed  on  and 
approved  by  the  court,  but  the  items  were  not  supported  by  accounts  of 
claims  verified  by  the  administrator  and  filed  with  the  clerk  and  en- 
tered upon  the  claim  docket.  The  defendant  in  error  was  duly  ap- 
pointed administrator  de  bonis  non  of  the  estate  in  connection  with 
H.  H.  Huston,  who  afterwards  retired  from  the  administration  in  some 
way  not  shown  by  the  record.  The  first  report  made  by  the  defendant 
in  error  was  made  in  connection   with   his  coadministrator^  and  was 
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filed  February  1,  1878.  They  filed  another  report  November  24,  1879. 
Subsequent  reports  were  filed  by  the  defendant  in  error  alone  Januaiy 
28,  1882;  September  17,  1884;  September  25,  1885;  November  15, 
1886;  August  6,  1887,  and  January  15,  1893.  It  appears  from  the 
record  that  the  exhibit  filed  November  24,  1879,  was  examined  by  the 
court,  and  by  an  order  entered  November  24,  1879,  was  approved  in 
each  particular  except  the  item  in  favor  of  C.  I.  Polk  and  the  claim  of 
Henry  Huston  for  extra  services  as  administrator,  the  latter  being 
allowed  at  $100  instead  of  the  larger  amount  $300  charged.  This 
item  appeared  in  the  account  as  follows :  ^* Amount  claimed  by  Heniy 
Huston  for  extra  services  rendered  in  admn.,  $300.'*  It  is  not  sup- 
ported by  any  voucher  itemizing  it,  but  in  swearing  to  the  exhibit  Hus- 
ton states  "that  the  claim  put  in  by  him  for  services  rendered  the  es- 
tate he  believes  to  be  reasonable  and  correct."  The  item  in  favor  of 
$250  in  favor  of  Polk  was  afterwards  approved  for  full  amount.  An 
ordet  was  made  November  23,  1885,  "account  current  filed  September 
15,  1885,  by  Henry  Lewis,  one  of  the  administrators  of  said  estate,  is 
duly  examined  in  open  court  and  is  hereby  fully  approved  and  ordered 
to  be  recorded  according  to  law,"  then  followed  the  account  which 
showed  debits  against  the  estate  in  favor  of  the  administrator  aggre- 
gating $2276.36  and  a  credit  in  favor  of  the  estate  of  $1280,  the  pro- 
ceeds of  the  sale  of  the  land.  An  order  was  made  by  the  district  court 
sitting  as  a  probate  court  at  September  term,  1884,  approving  the  ex- 
hibit to  that  term  as  "appearing  to  the  court  to  be  correct  and  proper 
vouchers  therewith  and  showing  a  balance  due  administrator  of  seven- 
teen hundred  and  fifty^six  59-100  dollars."  Exhibits  filed  November 
15,  1886,  and  August  6,  1887,  were  shown  to  have  been  recorded.  Ob- 
jections were  made  to  the  following  items  as  not  having  been  properly 
itejnized  and  probated  as  required  by  law  and  not  proper  charges  a^unsl 
the  estate: 

In  Report  Piled  February  7,  1878. 

1.  Assignment.    August  25,  1877. — ^Trip   to   Austin  and 

obtaining     patents 

to  various  tracts  of, 

land    $100.00 

2.  March  25,  1877.—  Cash  to  Price  &  Per- 

kins           30.00 

3.  May. —  Expenses  to  Palestine, 

Tyler  and  Upshur 
examining     records      20.00 

4.  Recording   deed     and 

land  patents 20.00 

5.  Making    twelve  trips 

by  H.  H.  Huston 
from  Cherokee  to  S. 
A.  County 100.00 
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In  Eeport  Piled  November  14, 1879. 

6.  1879.  Paid  taxes   for  1879 

and  1878 97.00 

7.  January  20. — ^Amount  claimed  by  Henry  Huston  for  ex- 

tra services  rendered  in  administration, 

$300.00 — reduced  by  court  to 100.00 

9.  To  amount  paid  clerk  of  New  Braimfels 

for  transcript  of  record 36 .06 

10.  L.  M.  Kingsley  receipt 100.00 

11.  Account  of  1884— Paid  George  E.  Gatling 

for  traveling  expenses  in  the  interest 
and  looking  after  interest  of  the  es- 
tate in  Upshur,  Gregg,  Limestone  and 
Bobertson  counties,  1883 53.00 

12.  Amount  due  me  for  extra  personal  serv- 

ices in  attending  to  and  looking  after 
the  interest  of  the  estate  for  the  past  12 
years  reasonably  worth 400.00 

13.  '    '  'To  interest  on  money  advanced  by  me  in 

paying  expenses  of  administration,  etc., 
at  8  per  cent  per  year  over  and  above 
the  money  received  by  me 400.00 

14.  Amount  of  fees  due  S.  W.  Blount,  Jr.  and 

Rufus  Price  for  legal  services  rendered 

the  estate  (still  due) 100.00 

15.  Accoimt  September  15, 1885 — To  amount 

paid  admr.  Henry  Lewis  looking  after 

lands  of  the  estate. 43.00 

1(J.  To  amoimt  paid  by  admr.  Henry  Lewis  in 

June,  1885,  looking  after  the  interest 
of  said  estate  as  expenses  for  himself 
and  Geo.  Gatling 81 .45 

17.  To  amount  paid  out  by  Henry  Lewis  in 

August,  1885^  looking  after  interest  of 

estate  25.05 

18.  To  amount  of  taxes  paid  for  1884 45.87 

19.  To  fee  of  Geo.  Gatling  as  attorney  for  the 

estate  50.00 

20.  To  fee  of  Geo.  Gatling  for  15  days  in 

Western  Texas  examining  records  in 
the  interest  of  the  estate  at  $5  per  day  75.00 
There  is  not  one  of  the  items  objected  to  that  is  supported  by  a  proper 
Toucher  such  as  is  required  by  the  statute.  The  approval  of  the  annual 
exhibits  by  the  probate  judge  does  not  prevent  a  re-examination  of  the 
administrator's  account  as  to  items  of  expenses  of  administration.  The 
order  of  approval  was  an  ex  parte  order.  The  reasons  why  such  an  order 
flhonld  not  be  conclusive  upon  parties  interested  in  the  estate  are  well 
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stated  by  Judge  Henry  in  Kiehardson  v.  Kennedy,  74  Texas,  510.  See 
also  Houston  v.  Mayes,  77  Texas,  265.  Even  if  some  of  the  items  should 
be  held  to  have  been  sufficiently  proved  by  the  administrator  as  held  in 
Stonebraker  v.  Friar,  70  Texas,  204,  the  most  of  them  are  subject  to  the 
objection  that  they  are  not  sufficiently  itemized  and  do  not  appear  to  be 
proper  charges  against  the  estate.  The  most  of  the  account  in  amount 
is  composed  of  two  items  that  appear  to  be  clearly  indefensible,  those 
for  extra  services  and  interest.  There  is  no  pretense  of  any  itemization 
of  either  of  them.  We  follow  the  statute  as  construed  by  the  case  of 
Richardson  v.  Kennedy  in  sustaining  all  of  the  objections  to  the  ae- 
coimt  as  presented  by  the  several  assignments  of  error  and  striking  the 
items  from  the  account.  With  these  items  stricken  out  and  the  account 
restated  it  appears  that  on  final  account  the  administrator  should  be 
charged : 

To  balance  due  estate  from  former  exhibits $1085.75 

To  sale  640  acres  San  Saba  County 330.00 

To  rents  Renfro  place , .       12.64 

To  sale  587  acres  Smith  County 600.00 

To  lot  130  San  Augustine *. '     18.00 

To  lot  131  San  Augustine 23.50 

To  rents  Eenfro  place 38.39 

To  sale  A.  Huston  labor 177.00 

To  sale  Nancy  Davis  survey 360.00 

Sum  of  items  stricken  out  in  court  below  less  $53.88  disallowed 
for  interest 250.00 

$2895.75 
Credit, 

By  disbursements $239.54 

By  commissions  on  disbursements 11.97 

By  commissions  on  sale  and  rents 78.00 

By  costs  account  1893 4.90 

$334.41 
Balance  due  estate 2561.34 


$2895.75 

The  judgment  of  the  court  below  will  be  reversed  and  judgment  will 

be  here  rendered  in  favor  of  the  plaintiffs  in  error  adjudging  that  said 

account  be  restated  in  accordance  with  the  foregoing  conclusions,  and 

that  the  judgment  be  certified  to  the  county  court  for  observance. 

Reversed  and  rendered. 


J 
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L.  W.  Craig,  Guardian,  et  al.  v.  B.  P.  Harless  et  al. 

Decided  October  16,  1903. 


L— TrespaM  to  Try  Title— Limitation. 

It  is  well  settled  that  an  equitable  title  will  support  an  action  of  trespass 
to  try  title  for  the  recovery  of  land,  and  that  to  such  an  action  the  limitation 
of  actions  for  land  prescribed  by  the  Revised  Statutes  will  apply.  Note  the 
opinion  for  cases  distinguished. 

1— Same — Eyidence. 

Under  the  law  of  this  State  parol  evidence  to  establish  a  trust  in  the  exe- 
cution of  a  deed  is  admissible. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  H.  Wilson. 

Taliaferro  &  Wihon,  for  plaintiffs  in  error. 

Tf .  J,  Howard,  for  defendants  in  error. 

GABEETT,  Chief  Justice. — This  action  was  begun  for  the  recovery 
of  land.  It  was  brought  by  the  defendant  in  error  B.  P.  Harless  against 
Estelle  J.  Brady,  W.  F.  S.  Schelling,  and  Lucy  Sherman  Brady,  Sidney 
Sherman  Brady  and  Mary  Henrietta  Brady  and  L.  W.  Craig,  the  said 
Craig  being  sued  as  the  guardian  of  the  last  three  named  defendants, 
who  were  minors. 

The  plaintiff  alleged  that  he  was  the  owner  of  the  land  by  virtue  of  a 
deed  executed  by  E.  P.  Turner  to  George  Ramine,  August  18,  1883; 
that  the  defendants,  except  Schelling,  claimed  the  same  by  virtue  of  a 
deed  executed  April  3,  1875,  by  Turner. to  John  T.  Brady,  who  was  the 
husband  of  Estelle  J.  Brady  and  the  father  of  the  said  minors.  It  was 
alleged  that  it  was  not  intended  by  either  Turner  or  Brady  that  the  title 
should  be  vested  in  Brady  by  the  deed  from  Turner  to  him,  but  that  it 
should  remain  in  Turner;  that  the  deed  was  made  for  convenience  in 
making  sale  of  the  land.  That  Brady  died  June  3,  1891,  and  up  to  his 
death  alwavs  admitted  that  he  held  the  land  as  trustee  for  Turner's 
benefit.  There  was  a  prayer  that  the  deed  be  canceled  and  removed  as 
a  cloud  on  his  title,  and  for  general  relief.  Schelling  was  sued  as  war- 
rantor of  the  title  to  plaintiff.  The  defendant  Schelling  answered  by  a 
general  demurrer,  plea  of  not  guilty,  and  adopted  the  allegations  of  the 
plaintiff's  petition.  Estelle  J.  Brady  disclaimed.  The  minor  defend- 
ants and  their  guardian  by  demurrers  and  pleas  in  bar  pleaded  the  stat- 
ute of  four  and  ten  years  limitation  and  stale  demand  to  the  plaintiff's 
cause  of  action.  They  also  pleaded  not  guilty,  and  a  cross-bill  for  the 
removal  of  cloud  and  recovery  of  the  land.  All  exceptions  to  the  peti- 
tion were  overruled  by  the  court,  and  on  trial  by  the  court,  without  a 
jury,  judgment  was  rendered  in  favor  of  the  plaintiff. 

Briefly  stated  the  facts  were  that  on  April  3,  1875,  E.  P.  Turner  exe- 
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cuted  a  deed  to  John  T.  Brady  which  purported  to  convey  to  Brady  the 
land  in  controversy  and  other  lands.  This  deed  was  duly  recorded  Au- 
gust 4,  1875.  It  was  not  intended  by  the  parties  to  the  deed  that  the 
land  should  belong  to  Brady,  but  that  only  the  legal  title  should  be  con- 
veyed to  him  for  the  convenience  of  Turner  in  making  sales  and  convey- 
ance of  the  land  included  in  the  deed.  There  was  no  consideration  for 
the  conveyance.  Turner  was  absent  a  great  deal  from  the  city  of  Houa- 
ton,  where  he  and  Brady  resided.  They  were  on  intimate  terms  and  had 
many  transactions  with  each  other  concerning  both  real  and  personal 
property;  and  the  deed  was  made  in  order  that  the  property  might  be 
sold  as  opportunity  might  present,  and  to  save  costs  and  expenses  in  for- 
warding and  executing  deeds  and  to  save  delay  and  facilitate  the  hand- 
ling of  the  property.  Brady  never  claimed  any  interest  in  the  land. 
He  made  several  sales  of  land  included  in  the  deed,  and  in  each  case 
accounted  to  Turner  for  the  proceeds  of  the  sale.  Some  of  the  land 
included  in  the  deed  Turner  himself  sold.  The  land  was  all  finally  sold 
by  either  Brady  or  Turner.  Brady  died  June  3,  1891.  He  never  made 
any  claim  to  the  property  or  any  interest  therein,  or  sold  any  of  it  with- 
out accounting  to  Turner  for  the  proceeds.  No  possession  was  ever 
taken  of  the  land  by  Brady;  nor  was  it  ever  taken  possession  of  or  in- 
ventoried as  a  part  of  the  property  of  the  estate  of  Brady  or  of  the 
plaintiffs  in  error.  There  was  no  reconveyance  to  Turner  by  Brady  of 
the  property  in  controversy.  Turner  conveyed  it  to  George  Ramine  in 
1883,  and  as  a  part  of  Bamine's  estate  it  descended  to  the  defendant 
Schelling,  who  sold  it  to  the  plaintiff. 

The  first  seven  assignments  of  error  presented  in  the  brief  of  the 
plaintiffs  in  error  raise  questions  of  limitation  and  stale  demand  against 
the  plaintiff's  cause  of  action  upon  the  theory  that  the  plaintifiE  is  not 
entitled  to  recover  unless  he  can  get  rid  of  the  deed  executed  by  Turner 
to  Brady.  None  of  these  assignments  is  well  made,  because  it  was 
shown  by  the  evidence  that  the  beneficial  or  equitable  title  to  the  land 
in  controversy  remained  in  Turner  and  that  5rady  was  vested  with  the 
legal  title  only  to  be  held  in  trust  for  Turner.  The  conveyance  from 
Turner  to  Ramine  and  the  subsequent  proceedings  in  partition  of  Ra- 
mine's  estate  and  the  deed  from  Schelling  to  the  plaintiflP  vested  the 
latter  with  the  equitable  title.  It  is  well  settled  that  an  equitable  title 
will  support  an  action  of  trespass  to  try  title  for  the  recovery  of  land, 
and  that  to  such  an  action  the  limitation  of  actions  for  land  prescribed 
by  the  Revised  Statutes  will  apply.  It  is  immaterial  whether  the  cause 
of  action  is  legal  or  equitable.  The  distinction  between  the  cases  cited 
by  the  plaintiffs  in  error  in  support  of  their  contention  that  it  is  neces- 
sary for  the  deed  from  Turner  to  Brady  to  be  canceled  before  the  plain- 
tiff can  recover,  and  that  the  statute  of  limitation  applicable  to  actions 
for  the  recovery  of  land  does  not  apply,  is  found  in  the  nature  of  the 
conveyances.  The  transaction  between  Turner  and  Brady  created  an 
express  trust  by  which  Brady  held  the  legal  title  to  the  land  for  the 
benefit  of  Turner.    James  v.  Fulcrod,  5  Texas,  512 ;  Miller  v.  Hatcher^ 
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9  Texas,  482 ;  Brotherton  v.  Weathersby,  73  Texas,  473 ;  Houser  v,  Jor- 
dan, 26  Texas  Civ.  App.,  398;  Mead  v.  Randolph,  8  Texas,  191. 

In  the  cases  relied  on  by  the  plaintiffs  in  error  to  show  that  the 
statute  of  four  years  limitation  as  against  the  cancellation  of  a  deed 
would  apply,  the  absolute  title  had  become  vested  by  a  conveyance 
which  it  became  necessary  to  cancel  before  a  recovery  could  be  had, 
there  being  no  title  whatever,  equitable  or  otherwise,  in  the  party  seek- 
ing the  recovery,  as  in  McCampbell  v.  Durst,  15  Texas  Civ.  App.,  522, 
the  absolute  title  had  become  vested  by  an  administrator's  sale  and  it 
was  held  necessary  to  make  a  direct  attack  on  the  deed.  In  Railway 
V.  Titterington,  84  Texas,  218,  there  had  been  an  absolute  conveyance 
passing  the  land  entirely  out  of  the  grantors.  In  Cooper  v.  Lee,  75 
Texas,  114,  an  absolute  conveyance  had  been  made  which  it  was  sought 
to  set  aside  for  fraud.  An  analysis  of  all  the  cases  cited,  as  well  as 
others  bearing  on  the  same  question,  will  show  that  in  all  such  cases, 
while  a  party  may  be  seeking  to  establish  an  equity  that  would  en- 
title him  to  recover  land,  yet  that  there  is  in  the  way  of  it  an  absolute 
conveyance  of  the  title  which  it  is  necessary  to  set  aside  before  a  re- 
covery can  be  had.  Thus  it  conclusively  appears  that  only  the  limita- 
tion of  actions  for  land  would  apply  to  the  plaintiffs*  cause  of  action, 
and  that  the  pleas  of  four  years  against  the  cancellation  of  the"  deed, 
ten  years  against  specific  performance  and  that  of  stale  demand,  do 
not  apply. 

There  are  other  assignments  of  error  as  to  the  title  of  the  plaintiffs 
in  error  which  are  disposed  of  by  the  determination  already  made  as 
to  the  effect  of  the  deed,  and  need  not  be  further  noticed.  As  the 
case  was  tried  before  the  court  without  a  jury,  and  there  was  sufficient 
legal  evidence  to  support  the  judgment,  it  is  deemed  unnecessary  to 
pass  upon  the  several  assignments  of  error  raising  questions  upon  the 
admission  of  evidence.  The  deed  from  Turner  to  Brady  was  made 
upon  an  express  trust,  and  while  the  question  is  not  properly  raised  it 
is  believed  that  there  was  no  error  in  admitting  parol  evidence  to  show 
the  trust.  This  might  have  been  done  at  common  law.  The  English 
statute  of  frauds  prohibits  it.  This  statute  as  carried  into  the  laws 
of  many  of  the  States  makes  the  same  prohibition,  but  as  enacted  in  this 
State  the  prohibition  is  left  out.  This  question  is  thoroughly  discussed 
in  James  v.  Fulcrod  and  Mead  v.  Randolph,  supra.  .  In  the  latter  case 
the  facts  are  very  similar  to  this.  We  see  no  reason  to  tax  the  plain- 
tiff with  the  costs  of  this  suit.  The  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


260  SOULE  V.   RA.TCLIFP. 

E.  L.   SoULE  V.  BiCHABD  RlTCLIFF,  AdMINISTILVTOK. 

Decided  October  16,  1903. 

Jndsment — ^Parties  to  Suit. 

While  it  may  not  be  necessary  to  make  all  the  various  holders  of  a 
of  vendor's  lien  notes  parties  to  a  foreclosure  suit  brought  by  the  holder  of  one, 
yet  it  is  the  better  practice  to  do  so,  and  it  is  undoubtedly  true  that  only  those 
are  affected  by  the  judgment  who  are  l^rought  in.    See  this  case  in  illustration. 

Error  from  the  District  Court  of  Aransas.  Tried  below  before  Hon- 
E.  B.  Lane. 

« 

W.  H.  Baldwin,  for  plaintiff  in  error. 
Frederick  Stevens,  for  defendant  in  error. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  defend- 
ant in  error  as  administrator  of  the  estate  of  Elsie  Ratcliff,  deceased, 
against  E.  L.  Soule  to  recover  upon  certain  vendor^s  lien  notes  and 
foreclose  the  lien.  The  defendant  failing  to  answer,  judgment  by  de- 
fault was  rendered  against  him  and  the  cause  is  here  upon  writ  of 
error. 

The  facts  set  up  in  the  petition  were  in  substance  as  follows:  That 
defendant  Soule  in  1899  executed,  for  part  of  the  purchase  money  of 
certain  real  estate  bought  by  him,  his  three  promissory  vendor^s  lien 
notes,  one  for  $250,  due  two  years  after  date;  one  for  $500,  due  three 
years  after  date,  and  one  for  $800,  due  four  years  after  date,  each  bear- 
ing 6  per  cent  interest  per  annum  and  containing  the  10  per  cent  col- 
lection clause.  That  the  estate  was  the  owner  and  holder  of  the  $250 
note,  which  with  interest  and  collection  fees  he  was  entitled  to  recoyer. 
That  it  was  also  the  owner  of  the  $800  note  not  due  at  the  date 
of  the  trial,  but  that  a  yearns  interest  thereon  was  past  due.  Judg- 
ment was  sought  for  the  $250  note,  interest  and  collection  fee,  and  for 
the  $48  interest,  with  foreclosure  of  the  lien  and  sale  of  the  property 
to  satisfy  same.  It  was  averred,  however,  that  the  $500  note  was  out- 
standing and  unpaid;  that  its  owner  and  holder  was  unknown,  and  the 
court  was  asked  to  adjust  the  sale  of  the  property  and  the  disposition 
of  the  proceeds  with  reference  thereto. 

By  the  terms  of  the  judgment  as  finally  rendered  the  plaintifi  re- 
covered on  the  $250  note,  principal,  interest  and  attorney's  fees,  and 
interest  to  the  date  of  the  trial  on  the  $800  note  for  which  execution 
was  awarded  unless  satisfied  by  the  foreclosure  of  the  lien.  Both  the 
$800  note  and  the  $500  note  were  adjudged  a  charge  against  the  prop- 
erty, which  it  was  decreed  to  be  sold  as  under  execution.  If  it  should 
bring  enough  to  discharge  the  entire  indebtedness  plaintiff  should  re- 
ceive a  sum  sufficient  to  satisfy  his  claims,  and  a  sum  sufiBcient  to  dis- 


SouLE  V.  Ratcliff.  261 

charge  the  $500  note  should  be  held  by  the  sheriff  and  paid  to  the  ownev 
of  the  $500  claim  when  he  should  be  found. 

If  the  property  should  not  sell  for  sufficient  to  satisfy  all  the  claims, 
it  should  be  held  and  distributed  pro  rata  as  above  provided. 

The  holder  of  the  $500  note  was  not  made  a  party  to  the  suit,  and 
plaintiff  in  error  complains  that  it  was  error  to  render  judgment 
against  him  in  favor  of  an  unknown  person  who  had  asserted  no  claim 
against  him  and  could  not  in  any  event  be  bound  by  this  judgment. 
He  asserts  it  to  be  an  indefensible  invasion  of  his  rights  to  impound  a 
part  of  the  proceeds  of  the  sale  in  the  hands  of  the  sheriff  subject  to 
the  demand  of  some  unknown  and  unidentified  person,  to  be  found  and 
identified  by  the  sheriff  at  some  indefinite  period  of  time.- 

Other  objections  are  urged  against  the  judgment,  but  as  it  must  be 
reversed  and  the  cause  remanded  upon  the  objections  above  stated,  and 
as  all  the  notes  will  be  past  due  before  another  trial,  we  will  notice  only 
this  feature  of  the  judgment. 

It  seems  to  us  the  objections  are  fatal.  While  it  may  not  be  neces- 
sary to  make  all  the  various  holders  of  a  series  of  vendor's  lien  notes 
parties  to  a  foreclosure  suit  brought  by  the  holder  of  one,  yet  it  is  the 
better  practice  to  do  so,  and  it  is  undoubtedly  true  that  only  those  are 
precluded  who  are  brought  in.  Oriental  Hotel  Co.  v.  Griffiths,  88 
Texas,  574;  McDonough  v.  Cross,  40  Texas,  251;  Wooters  v.  HoUings- 
worth,  68  Texas,  371 ;  Glaze*  v.  Watson,  65  Texas,  563 ;  Delespine  v. 
Campbell,  46  Texas,  628;  Black  v.  Black,  62  Texas^  296. 

It  follows  logically  that  if  the  unknown  owner  was  not  bound  neither 
was  the  defendant. 

There  are  other  objections  to  this  phase  of  the  judgment  which  sug- 
gest themselves  in  this  connection,  notably  the  fact  that  the  sheriff  is 
clothed  with  the  power  to  adjudge  the  ownership  of  the  $500  note  after 
the  main  cause  is  closed,  but  it  is  imnecessary  to  present  other  reasons 
for  reversal.  Doubtless  upon  another  trial  all  parties  may  be  before  the 
court,  and  inasmuch  as  all  the  notes  will  then  be  due  the  adjustment  of 
their  respective  rights  will  be  a  simply  matter.  The  judgment  is  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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Chicago,  Bock  Island  &  Texas  Bailway  Co.  v. 
T.  L.  Douglass  and  Wife. 

Decided  October  17,  1903. 

!•— Market  Value — ^Evidenoe-rCondemnation  Proceedings. 

It  was  error  to  permit  witneBses  who  testified  in  condemnation  proceedingi 
that  they  did  not  know  the  market  value  of  the  land  to  state,  over  objecLiona, 
that  the  running  of  the  railroad  across  the  land  had  depreciated  its  market 
value  from  $500  to  $1000,  and  that  in  their  opinion  **its  market  value  to  them" 
was  less,  in  a  stated  amount,  than  before  the  construction  of  the  road. 

2. — Condemnation  Proceedings — ^Agreement  Fixing  Value. 

Where,  prior  to  the  construction  of  a  railroad  across  certain  land,  the  rail- 
Way  company  obtained  from  its  owners  a  written  agreement,  unilateral  in  form, 
binding  tliem  to  convey  the  land  to  the  company  fur  a  specified  sum,  but  with- 
out binding  the  company  to  do  anything,  and  the  company  was  afterwards  per- 
mitted on  the  faith  of  the  agreement  to  enter  upon  and  appropriate  t^ie  kind, 
such  agreement  was  conclusive  as  to  the  amount  of  the  damages  in  condemna- 
tion proceedings  subsequently  brought  by  the  company. 

8.— Same — ^Agency — Objections  Below  Necessary. 

An  objection  that  the  persons  who  obtained  such  agreement  from  the  land 
owners  were  not  the  agents  of  the  railway  company  will  not  be  considered  on 
appeal  where  no  such  objection  was  made  below  when  the  agreement  was  offered 
in  evidence. 

Appeal  from  the  County  Court  of  Young.  Tried  below  before  Hon. 
J.  W.  Akin. 

E.  W.  Johnson  and  P.  A,  Martin,  for  appellant. 

R,  F.  Arnold,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  was  a  condemnation  pro- 
ceeding. The  witnesses  offered  by  appellees  to  establish  their  claim  for 
damages^  although  acquainted  with  the  land  sought  to  be  condemned 
and  how  the  railroad  crossed  it,  all  admitted  their  ignorance  of  its 
market  value,  but  stated  that  if  they  wanted  to  buy  the  land  they  would 
not  give  as  much  for  it  after  the  construction  of  the  railroad  upon  it  ss 
before.  They  were  nevertheless  permitted,  over  the  objections  of  ap- 
pellant, to  state  that  the  running  of  the  railroad  across  tbe  land  and  the 
construction  of  the  siding  thereon  had  depreciated  its  market  value 
from  $500  to  $1000,  and  that  while  they  did  not  know  the  market 
value  of  the  land,  they  knew  it  had  been  damaged  to  the  extent  stated. 
The  bill  of  exceptions  further  shows  that  they  were  permitted  to  testify 
that  in  their  opinions  "the  market  value  to  them**  of  appellees*  land 
was  from  $G00  to  $1400  less  than  it  was  prior  to  the  construction  of 
the  railroad.  It  seems  strange  that  witnesses  so  well  acquainted  witii 
the  land  as  these  appear  to  have  been  (including  the  owner  himself), 
should  have  been  entirely  ignorant  of  its  market  value,  while  the  wit- 
nesses offered  by  the  appellant  were  so  well  acquainted  with  the  mar- 
ket value,  but  we  must  dispose  of  the  case  as  made  by  the  record^  and 
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80  treating  it  must  hold  the  evidence  objected  to  to  have  been  incompe* 
tent  City  of  Dallas  v.  Taylor,  69  S.  W,  Eep.,  1003;  Bailway  Co,  v. 
Hitchins,  26  Texas  Civ.  App.,  400. 

The  written  instrument  offered  by  appellees  to  show  that  the  dam- 
ages had  been  liquidated  by  agreement  before  the  condemnation  pro- 
ceeding was  instituted  was  excluded  on  objection  of  appellant,  and  to 
this  ruling  appellees  have  assigned  error.  Of  the  several  grounds  of 
objection  the  sixth  and  last  was  the  most  plausible,  to  the  effect  that  the 
instrument  contained  no  promise  to  pay  anything  on  the  part  of  the 
railway  company.  True  it  was  in  form  unilateral,  binding  appellees 
to  convey  the  land  to  the  railway  company  on  the  payment  of  the  sum 
($500)  specified  as  liquidated  damages,  without  in  terms  binding  the 
railway  company  to  do  anything.  But  if,  as  alleged  by  appellees,  the 
railway  company  through  its  authorized  agents  procured  the  agreed 
ment  with  a  view  of  constructing  its  road,  and  was  afterwards  per- 
mitted on  the  faith  of  the  agreement  to  enter  upon  and  appropriate 
the  land,  we  think  the  written  instrument  under  such  circumstances 
would  be  conclusive  upon  the  question  of  the  amount  of  damages.  If, 
as  alleged  by  the  appellees,  the  damages  had  thus  been  agreed  upon,  the 
commissioners  and  the  county  court  were  alike  without  power  to  assess 
the  damages.  It  is  insisted,  however,  in  the  brief  of  appellant,  that 
the  persons  who  obtained  this  written  agreement  were  not  the  agents 
of  the  railway  company,  but  no  such  objection  was  raised  when  the 
evidence  was  offered  and  will  not  be  considered  for  the  first  time  in 
this  court. 

Therefore,  because  the  court  erred,  first,  in  admitting  the  testimony 
of  appellees'  witnesses  as  to  the  depreciation  in  the  market  value  of  the 
land,  and  second,  because  the  court  erred  in  excluding  the  written  in- 
strument above  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial,  with  one-half  of  the  costs  of  appeal  taxed 
against  each  party. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  Mellor  &  Barnes. 

Decided  October  17,  1903. 

1. — ^Telegrams— Cipher  Message — Notice. 

Where  a  message  relating  to  the  purchase  jof  cotton,  written  in  cipher,  was 
delivered  to  an  agent  of  the  telegraph  company  without  notice  of  its  nature 
and  importance,  and  the  agent  did  not  understand  the  cipher  used,  the  company 
was  liable,  because  of  delay  in  forwarding,  for  only  the  fee  received  for  trans- 
mission. 

2. — Same — Cipher  Code — ^Notice  Not  Shown. 

Proof  that  the  senders  and  other  cotton  dealers  had  for  years  been  in  the  cus- 
tom of  sending  messages  in  cipher,  and  that  a  copy  of  the  cipher  code  used  was 
in  the  office  of  nearly  every  cotton  dealer,  was  not  sufficient  to  charge  the  tele- 
graph company  with  notice. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

N.  L.  Lindsley  and  Oeo,  A.  Fearons,  for  appellant. 

McKie  &  Autry,  for  appellees. 

BAINEY,  Chief  Justice. — ^Appellees  sued  to  recover  damages  for 
delay  in  transmitting  a  ceri;ain  message,  claiming  a  loss  in  the  sale  of 
cotton,  the  price  thereof  having  declined  in  the  meantime.  On  a  trial 
judgment  was  rendered  gainst  appellant.  The  evidence  shows  that 
the  appellees,  Mellor  &  Barnes,  were  engaged  in  the  business  of  buy- 
ing and  selling  cotton,  and  were  so  engaged  in  October,  1900.  Barnes 
stays  in  America  and  Mellor  in  Liverpool,  England.  On  October  14, 
1900,  A.  K.  Barnes  delivered  to  the  agent  of  appellant  the  following 
telegram:  *Ttfelobam,  Liverpool. — Adjutos  admirative.  Animically 
argreorum.  Sailed  Euskaro  aprovecho,*'  which  being  interpreted  by  a 
cipher  code  meant,  "Have  bought  200  bales  on  basis  of  middling  at 
5  ll-32d.  per  pound,  and  300  bales  on  the  basis  of  middling  at  5  5-16d. 
per  pound.  Can  not  repeat  purchase  now  same  price.  Refer  to  our 
purchase  of  28th.  Sailed  Euskaro.  Weather  favorable.  Crop  esti- 
mates are  being  raised.*'  The  appellant  was  negligent  in  transmitting 
this  message,  and  the  delay  caused  the  damages  complained  of  by  ap- 
pellees. The  appellees  have  been,  since  1893,  buyers  of  cotton  for  sale 
in  Europe,  principally  in  Liverpool.  During  that  time  they  made  con- 
stant use  of  the  Western  Union  Telegraph  Company  and  also  of  the 
Postal  Telegraph  Company's  services  at  Corsicana,  Texas,  and  at  other 
points  in  the  United  States  and  Europe  in  the  matters  pertinent  to 
their  business.  They  used  a  published  cipher  code  in  general  use  by 
persons  in  such  like  business.  The  appellant  knew  that  persons  en- 
gaged in  the  foreign  cotton  trade  used  the  code  messages  for  the  pur- 
pose of  economy  in  the  transmission  of  messages,  and  had  given  appel- 
lees for  use  the  cable  address  '^Mellobam,*'  to  which  all  the  messages 
sent  from  America  to  Europe  are  directed.    Said  code  is  used  by  at 
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least  nine-tenths  of  the  cotton  men,  and  a  copy  of  the  code  is  to  be 
found  in  almost  every  cotton  office  in  America.  The  message  consists 
of  words  which  if  taken  separately  are  unmeaning,  but  there  is  given 
in  the  code  opposite  each  word  the  definition  thereof,  and  when  these 
words  are  used  in  cipher  messages  anyone  having  a  code  can  translate 
the  same.  Cable  messages  are  often  sent  in  cipher  pertaining  to  cot- 
ton business  which  do  not  refer  to  the  purchase  or  sale  of  cotton,  as 
for  instance,  as  to  the  condition  of  the  weather,  or  as  to  crop  estimates, 
and  which  do  not  involve  the  purchase  or  sale  of  cotton.  Messages 
between  Europe  and  ^America  are  often  sent  in  cipher,  which  if  delayed 
in  delivery  or  transmission  would  not  involve  any  loss  in  dollars  and 
cents.  The  message  was  delivered  to  one  Kennedy  for  transmission, 
who  had  been  working  at  Corsicana  for  Only  about  two  weeks.  Prior 
to  that  time  he  had  never  handled  any  business  as  operator  for  the 
Western  Union  Telegraph  Company.  The  message  was  delivered  to 
him  without  any  explanation  as  to  its  meaning.  He  knew  that  cotton 
dealers  use  a  cipher  code  for  their  messages,  but  did  not  know  the 
meaning  of  the  cipher  used,  nor  was  he  familiar  with  said  code,  and 
he  did  not  know  of  the  firm  of  Mellor  &  Barnes,  nor  the  business  in 
which  they  were  engaged.  Prior  to  this  he  had  received  several  mes- 
sages from  Barnes.  The  Western  Union  Telegraph  Company  has  no 
cipher  code  in  its  office.  Appellees,  since  1893,  have  made  constant 
use  of  appellant^s  services  in  communication  to  and  fro  touching  their 
business,  sending  and  receiving  hundreds  of  messages  every  cotton  sea- 
son, paying  on  an  average  of  $250  or  $300  per  month,  using  for  the 
purpose  a  code  or  cipher  in  general  use  by  persons  in  such  like  busi- 
ness. The  delay  in  sending  the  telegram  was  not  attributable  to  the 
n^ligence  of  the  operator  at  Corsicana,  but  to  the  condition  of  appel- 
lant's wire  between  Corsicana  and  Dallas. 

For  breach  of  contract  to  transmit  a  message  telegraph  companies  are 
only  liable  for  such  damages  as  were  or  might  reasonably  have  been 
considered  within  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made,  as  a  result  likely  to  flow  from  a  breach  thereof. 

It  has  been  uniformly  held  in  this  State  that  a  telegraph  company  is 
not  liable  for  negligent  delay  in  transmitting  a  message  where  it  is 
not  made  acquainted  with  the  nature  of  the  matter  to  which  it  relates. 
This  may  be  done  by  the  message  itself,  or  extraneous  evidence. 

In  this  case  the  message  was  in  cipher  wholly  unintelligible  to  the 
appeUanf 8  agent,  and  he  was  in  no  way  informed  of  its  nature.  This 
being  so,  the  appellant  is  not  liable  for  damages  other  than  the  fee 
paid  for  transmission,  unless  notice  of  the  nature  and  importance  can 
be  imputed  to  appellant  from  the  fact  that  it  had  been  the  custom  for 
years  for  appellees  and  such  other  cotton  dealers  to  send  messages  in 
cipher.  This  was  not  sufficient  to  charge  appellant  with  notice.  It 
was  not  shown  that  appellant  had  possession  of  the  cipher  code  so  used, 
or  that  it  had  in  any  manner  familiarized  itself  with  its  contents,  nor 
was  it  incumbent  upon  it  to  do  so.    It  was  not  shown  that  any  of  its 
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agents  at  any  time  in  the  course  of  business  had  been  made  acquainted 
with  it  in  any  manner.  But  if  so,  it  would  not  have  been  sufficient  to 
render  the  appellant  liable  in  this  case.  It  was  shown  'that  all  the 
messages  ^ent  in  cipher  did  not  relate  to  the  sale  of  cotton,  but  that 
the  cipher  often  related  to  matters  pertaining  to  the  cotton  busincn 
where,  if  delay  had  resulted  in  transmission,  no  pecuniary  loss  would 
have  occurred. 

To  have  made  the  appellant  liable  for  the  loss  in  the  sale  of  the 
cotton  as  claimed,  notice  should  have  been  given  to  the  agent  of  the 
nature  of  this  particular  message.  The  judgment  will  be  reformed, 
giving  appellees  judgment  only  for  $3.40,  the  fee  paid  for  transmit- 
ting the  message,  with  6  per  cent  interest  from  the  date  of  payment, 
appellees  to  pay  cost  of  appeal. 

Reversed  and  rendered. 


•  I 
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Texas  &  Pacific  Bailway  Company  et  al.  v. 
Daugheuty  and  Voliva. 

Decided  October  17,  1003. 

Hearsay— Deposition— Sale  of  Cattle  by  Agent. 

Where  a  witripss  testified  i)OBitivcly  to  the  correctness  of  a  statement  at- 
tached to  his  deposition,  rendered  by  him  as  agent  and  showing  the  sale  of  cer- 
tain cattle,  their  weight,  price,  etc.,  and  in  rt*ply  to  a  cross-interrogatory  ask- 
in«r  if  he  weighed  the  cattle  he  replied  that  lie  did  not,  but  his  yard  man  did, 
ttkis  was  not  sufficient  to  exclude  the  deposition  on  the  ground  of  hearsay,  as 
it  did  not  rebut  the  inference  to  be  drawn  from  the  previous  answer  that  he 

present  when  the  cattle  were  weighed. 


Appeal  from  the  District  Court  of  Midland.  Tried  below  before 
Hon.  W.  K.  Homan^  Special  Judge. 

Bryan  &  Whitaker,  for  appellant  Missouri,  Kansas  &  Texas  Railway 
Company. 

B.  0.  Bidwell,  for  appellant  Texas  &  Pacific  Eailway  Company. 

Camp  dk  Caldwell,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict 
and  judgment  in  favor  of  appellees  for  damages  in  the  sum  of  $1722.30, 
apportioned  as  follows:  Against  the  Texas  &  Pacific  Bailway  Com- 
pany, $287.05;  against  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  $358.80,  and  against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  $1076.45.  The  main  ground  of  recovery  was  delay  of 
from  twenty  to  twenty-three  hours,  due  to  negligence,  in  the  transpor- 
tation of  391  beef  cattle  from  Midland,  Texas,  to  National  Stock  Yards, 
East  St.  Louis,  111. 

The  verdict,  of  which  no  complaint  is  made,  establishes,  and  we  con- 
sequently find,  that  each  of  the  appellants  was  negligent  as  charged; 
that  the  negligence  of  each,  in  the  proportion  above  stated,  caused  the 
injuries  complained  of;  and  that  the  damages  allowed  by  the  jury  did 
not  cover  any  injuries  produced  by  the  failure  of  appellees*  agent  in 
charge  of  the  cattle  to  unload,  feed  and  water  them,  as  pleaded  by 
appellants. 

The  material  issues  raised  by  the  pleadings  and  evidence  were  clearly, 
correctly  and  fully  submitted  to  the  jury  in  the  charge  of  the  court, 
and  there  was  consequently  no  error,  as  assigned,  in  refusing  special 
instructions.  The  questions  raised  by  these  assignments  seem  too  well 
settled  to  require  discussion. 

Whether  the  court  erred  in  admitting  or  not  excluding  the  testimony 
of  witness  Berry,  given  by  deposition,  as  to  the  weight  of  the  cattle 
when  sold  in  East  St.  Louis,  which  was  objected  to  on  the  ground  that 
it  was  hearsay,  is  perhaps  not  altogether  so  clear;  but  we  have  con- 
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eluded  that  this  mling^  too,  should  be  approved.  Berry^  as  agent  for 
the  commission  company^  sold  the  cattle  for  appellees  and  rendered  to 
them  at  the  time  an  account  of  the  sales,  in  which  was  a  statement  of 
the  number  sold,  to  whom  sold,  weights,  prices  and  the  amount  re- 
ceived therefor,  which  original  account  was  attached  to  his  deposition. 
In  answer  to  direct  interrogatories  he  testified  positively  to  the  correct- 
ness of  this  statement,  which  showed  the  weight  of  382  of  the  cattle  to 
be  319,120  poimds.  In  response  to  the  cross-interrogatory,  **Did  you 
weigh,  the  cattle?**  he  answered,  "I  did  not,  but  my  yard  man  did.** 
This,  we  think,  was  of  itself  hardly  sujficient  to  show  the  incompetency 
of  the  deposition  given  in  answer  to  direct  interrogatories.  It  does  not 
quite  rebut  the  inference  fairly  to  be  drawn  from  his  examination  in 
chief  that  he  was  personally  present  when  the  cattle  were  weighed  and 
thus  acquired  such  knowledge  of  that  fact  as  to  warrant  him  in  testifying 
thereto,  although  the  actual  weighing  was  done  by  a  servant  of  his. 

These  conclusions  dispose  of  all  the  assignments. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 

John  C.  Brown  et  al. 

Dedded  October  17«  1903. 

1. — ^Negligence — ^DiacoYered  Peril — ^Fact  Caae. 

Evidence  considered  and  held  to  justify  a  finding  that  a  locomotive  en^neer 
did  not,  on  discovering  the  perilous  position  of  a  ooy  who  was  on  a  railroad 
bridge  ahead,  immediately  make  use  of  the  means  at  his  command  to  stop  the 
train,  and  that  his  failure  to  do  so  was  ne^igence  which  proximately  caused 
the  injury  resulting  in  the  death  of  the  boy. 

S. — Charge — ^Evidence  as  to  Issues  Withdrawn. 

Where  the  charge  submitted  the  case  on  the  issue  of  discovered  peril  alone, 
and  explicitly  with£rew  all  other  allegations  as  grounds  of  recovery  contained 
in  plaintiff's  pleadings,  the  jury  could  not  have  been  misled  and  have  based 
their  verdict  on  evidence  relating  to  the  issues  so  withdrawn,  and  error  in  the 
admission  of  such  evidence  was  harmless. 

S.-^Yei]0ct — ^Amount  of  Damages — Action  for  Death  of  Child. 

A  verdict  for  $6000  for  negligently  causing  the  death  of  a  boy  12  years 
old,  of  good  business  capacity,  and  whose  services  during  the  opera  season  of 
eadi  year  were  worth  $50  per  month,  is  held  not  excessive. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  Hon. 
Wm.  Poindexter. 

J.  W.  Terry  and  A.  H,  Culwell,  for  appellant. 

8.  C.  Padelford  and  Z>.  W.  Odelh  tor  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  by  John  C.  Brown  and  wife  against  the  Gulf,  Colorado 
&  Santa  Fe  Bailway  Company,  to  recover  damages  for  the  alleged  negli- 
gent killing  of  their  minor  son.  Herd  Brown,  while  he  was  crossing  the 
railroad  bridge  over  East  Buffalo  Creek,  in  Johnson  County.  A  trial 
resulted  in  a  verdict  and  judgment  for  plaintiffs  and  defendant  appealed. 

Conclusions  of  Fact. — On  April  22,  1902,  Herd  Brown,  a  minor,  12 
years  and  3  months  old,  with  a  companion,  17  years  of  age,  was  return- 
ing from  a  hunting  trip  to  his  home  in  the  city  of  Cleburne,  and  while 
crossing  the  railroad  bridge  over  East  Buffalo  Creek  was  run  over  and 
killed  by  one  of  defendant's  trains.  The  boys  were  going  north  on  the 
railroad  track,  and  when  they  reached  the  railroad  bridge  they  attempted 
to  cross  on  the  bridge,  and  while  crossing,  appellant's  north-bound  train, 
.which  was  due  at  Cleburne  at  6 :55  p.  m.,  ran  upon  and  over  the  bridge 
and  struck  the  boy.  Herd  Brown,  and  killed  him.  The  officers  and 
agents  of  defendant  operating  said  train  saw  Herd  Brown  upon  the 
bridge  and  discovered  his  peril  in  time,  by  use  of  the  means  at  their 
oommand,  to  have  stopped  the  train,  or  at  least  to  have  slackened  its 
speed  and  have  avoided  the  injury,  and  their  failure  to  do  so  was  negli- 
gence, which  negligence  was  the  proximate  cause  of  the  injury.    Herd 


270  G.  C.  &  S.  F.  By.  Co.  v.  Brown. 

Brown  used  due  diligence  after  discovering  the  train  upon  the  track 
to  get  off  and  was  not  guilty  of  contributory  negligence.  Appellees  were 
the  father  and  mother  of  said  Herd  Brown,  and  in  deference  to  the  ver- 
dict wc  find  that  by  his  death  they  have  sustained  damages  in  the  amount 
found  by  the  jury. 

Conclusions  of  Law, — ^It  is  insisted  that  the  verdict  and  judgment 
are  contrary. to  and  against  the  great  preponderance  of  the  testimony, 
and  that  for  this  reason  the  trial  court  erred  in  not  granting  defendant 
a  new  trial. 

It  is  contended  that  the  only  evidence  tending  to  show  that  the  train 
could  have  been  stopped  sooner  than  it  was  is  the  testimony  of  the  wit- 
ness Garren,  to  the  effect  that  a  train  going  thirty-five  miles  per  hour 
could  be  stopped  within  a  distance  of  sixty  or  sixty-five  feet,  which  evi- 
dence, it  is  insisted,  is  intrinsically  absurd  and  false.  We  are  of  the 
opinion  that,  disregarding  this  testimony  of  Garren,  there  is  evidence  in 
the  record  which  justified  the  jury  in  finding  as  they  did  upon  this  issue. 
The  evidence  shows  that  the  railroad  bridge  is  a  skeleton  bridge  about 
150  feet  long,  and  that  when  Brown  heard  the  train  approaching  he 
and  his  companion  began  to  run.  The  engineer  saw  the  boys  when  they 
began  to  run  and  discovered  at  that  time  they  were  in  peril.  He  says 
the  engine  was  then  about  300  feet  from  the  boys,  and  that  he  put  the  air 
in  emergency  and  opened  the  sand  lever  and  reversed  the  engine,  which 
he  says  is  all  that  he  could  do  to  stop  the  engine.  There  is  other  evidence 
tending  to  show  that  the  engineer  was  much  farther  away  from  the  boys 
than  the  distance  stated  by  him  when  the  boys  began  to  run,  and  that 
the  engineer  did  not  apply  the  emergency  brakes  until  the  engine  was 
actually  entering  upon  the  bridge.  The  engineer  testified  that  a  train 
running  thirty  miles  an  hour,  as  this  one  was,  could  have  been  stopped 
in  800  feet.  There  is  evidence  that  the  train  did  not  stop  until  the 
hind  coach  was  on  the  first  street  north  of  the  bridge  and  that  this  street 
is  over  400  feet  from  the  bridge.  The  train  was  over  300  feet  long, 
which  would  make  the  distance  from  where  the  engineer  testified  he  first 
applied  the  emergency  brakes,  to  where  the  engine  actually  stopped,  over 
1000  feet. 

Joe  Myers,  who  was  with  Herd  Brown  at  the  time  he  was  killed,  tes- 
tified that  they  were  about  the  middle  of  the  bridge  when  their  atten- 
tion was  first  attracted  by  the  engine.  He  says  the  engine  was  then 
about  300  yards  from  them.  They  started  to  run;  that  he  got  off  the 
bridge  by  jumping,  and  that  Herd  Brown  was  about  two  feet  ahead  of 
him  and  about  two  feet  from  the  north  end  of  the  bridge  when  the  en-* 
gine  struck  him.  Thus,  it  would  appear  that  had  the  engineer,  imme- 
diately on  discovering  the  peril  of  the  boys,  applied  the  emergency 
brakes,  he  could  thereby  have  stopped  the  train,  or  at  least  have  slack- 
ened its  speed  sufficiently  to  have  given  the  boy  time  to  get  off  the  bridge. 
The  evidence  is  sufficient  to  justify  the  jury  in  their  finding  that  the 
engineer  did  not,  on  discovering  the  peril  of  Herd  Brown,  immediately 
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make  use  of  the  means  at  bis  command  to  stop  the  train^  and  that  his 
failure  to  do  so  was  negligence  which  proximately  caused  the  injury 
resulting  in  the  death  of  Herd  Brown.  We  conclude  that  the  appellant^s 
first  and  second  assignments  are  without  merit. 

The  pleadings  of  plaintiff  presented  the  issue  that  the  bridge  across 
East  Buffalo  Creek  was  within  the  limits  of  the  city  of  Cleburne,  a 
municipal  corporation,  and  that  there  was  in  force  within  said  city  an 
ordinance  which  forbade  engineers  from  running  steam  engines  within 
the  limits  of  said  city  at  a  greater  rate  of  speed  than  six  miles  per  hour, 
and  said  train  was  being  run  at  a  greater  rate  of  speed  than  six  miles 
an  hour  when  Herd  Brown  was  killed.  That  this  bridge  had  been  used 
by  the  people  in  and  around  Cleburne  as  a  passway  for  more  than  twenty 
years,  and  that  the  public  had  been  using  said  bridge  as  a  passway  over 
said  creek.  Under  these  pleadings  the  court  admitted  testimony  to  show 
where  the  boundary  line  of  the  said  city  of  Cleburne  was  located  with 
reference  to  this  bridge,  and  also  admitted  said  ordinance  and  testimony 
that  for  years  before  the  killing  of  Herd  Brown  the  bridge  had  been 
used  as  a  public  crossing. 

The  court  submitted  the  case  to  the  jury  on  the  issue  of  discovered 
peril  alone,  and  in  the  fourth  paragraph  of  the  charge  specifically  with- 
drew all  other  allegations  as  ground  of  recovery  contained  in  plaintiff's 
pleadings.  Appellant  contends  in  its  third  asignment  that  the  jury 
were  misled,  and  that  their  verdict  is  based  on  evidence  introduced  on 
issues  which  had  been  withdrawn.  We  think  the  contention  is  without 
merit.  Under  the  court's  charge  the  jury  were  explicitly  told  that  they 
could  not  find  for  plaintiff  unless  they  believed  that  the  employes  of  de- 
fendant in  charge  of  said  train  saw  Herd  Brown  upon  said  bridge,  and 
saw  that  he  was  in  danger  of  being  run  over  by  the  engine  in  time  to 
have  slackened  the  speed  of  said  engine,  and  avoid  striking  and  injuring 
liim  by  the  use  of  all  means  at  their  command  consistent  with  the  safety 
of  the  train,  etc.,  thus  again  expressly  restricting  the  plaintiff's  right 
to  recover  to  the  issue  of  discovered  peril. 

It  was  competent  under  the  pleadings  to  admit  evidence  to  show  the 
southern  boundary  of  the  city  of  Cleburne.  The  effect  of  the  charge  was 
to  withdraw  this  issue  and  the  evidence  admitted  thereunder  from  the 
consideration  of  the  jury.  Had  there  been  error  in  admitting  the  evi- 
dence, when  the  issue  and  evidence  were  withdrawn  it  became  harmless. 
The  above  remarks  dispose  of  assignments  thirteen,  fifteen  and  nineteen 
adversely  to  appellant. 

The  judgment  was  for  $5000,  and  it  is  challenged  as  excessive.  It  was 
shown  that  Herd  Brown  was  a  boy  12  years  and  3  months  old.  The 
plaintiff,  John  C.  Brovm,  owned  a  one-half  interest  in  the  opera  house 
at  Cleburne,  and  during  the  opera  season  Herd  looked  after  all  the 
business  of  the  opera  house,  looked  after  the  fires,  sold  tickets,  settled 
with  the  opera  companies  and  looked  after  the  opera  house  in  general, 
and  made  money  otherwise  than  working  at  the  opera  house.  His  father 
testified  that  during  the  opera  season  the  services  of  Herd  were  worth, 
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and  that  he  was  actually  earning,  $50  per  month.  He  was  an  intelligent, 
studious,  industrious  and  money-making  boy,  and  was  very  affectionate 
towards  his  mother  and  father;  aided  his  mother  around  the  home  in 
making  fires.  She  says  his  services  to  her  were  worth  from  $12  to  $15 
per  month.  In  cases  of  this  character  the  evidence  can  not  furnish  the 
measure  of  damages  with  that  certainty  and  accuracy  with  which  it 
may  be  done  in  other  cases,  and  hence  the  amount  must  of  necessity  be 
left  to  the  soundr-discretion  of  the  jury,  and  their  discretion  will  not  be 
interfered  with  unless  it  is  made  to  appear  that  it  has  been  abused. 
Brunswig  v.  White,  70  Texas,  504;  Taylor,  B.  &  H.  Railway  Co.  v. 
Warner,  88  Texas,  642,  ai  S.  W.  Rep.,  66 ;  Railway  v.  CuUen,  29  S.  W. 
Rep.,  256,  30  S.  W.  Rep.,  578 ;  Southern  Queen  Mfg.  Co.  v.  Morris,  58 
S.  W.  Rep.,  651;  Myers  v.  State,  42  Cal.,  215.   . 

It  does  not  appear  there  was  any  abuse  of  their  discretion  in  this 
case,  and  the  contention  that  the  verdict  is  excessive  is  overruled. 

The  action  of  the  court  in  refusing  the  charges  requested  by  appel- 
lant, set  out  in  the  seventh  assignment  of  error,  presents  no  reversible 
error.  The  main  charge  fairly  embraced  the  issue  sought  therein  to  have 
been  submitted. 

There  was  no  error  in  admitting  the  evidence  of  the  witnesses  W.  O. 
Brown  and  N.  A.  Adams,  to  the  effect  that  the  next  dav  after  the  acei- 
dent  the  engineer,  Lee,  stated  to  each  of  said  witnesses  in  the  city  of 
Cleburne,  in  effect,  that  as  he  was  approaching  the  bridge  from  the  south 
he  saw  the  deceased  on  the  bridge,  but  thought  he  would  get  off.  The 
contention  is  that  this  was  an  attempt  to  impeach  the  witness  Lee  upon 
an  immaterial  issue.  Lee  testified  that  at  the  time  he  saw  the  boys  first 
he  did  not  think  they  were  on  the  bridge  but  believed  that  they  were  on 
the  dump  north  of  the  bridge.  The  issue  as  to  whether  the  boy  was  on 
the  bridge  at  the  time  the  engineer  first  saw  him,  or  on  the  dump,  was 
a  material  issue.  The  testimony  of  Brown  and  Adams  tended  to  con- 
tradict Lee  on  this  issue,  and  for  this  reason  the  evidence  was  admissible. 

Nor  was  there  error  in  admitting  the  testimony  of  the  plaintiff,  John 
C.  Brown,  and  his  wife  Elizabeth,  that  prior  to  the  deceased^s  death  he 
had  stated  to  both  of  them  that  it  was  his  intention  to  always  remain 
with  them,  and  that  he  never  intended  to  leave  his  mother  and  father 
as  long  as  they  lived.  This  testimony  was  admissible  on  the  issue  of 
damages.  Railway  v.  Bennett,  38  S.  W.  Rep.,  813;  Railway  v.  Lee,  70 
Texas,  503. 

The  assignments  of  error  not  discussed  have  been  carefully  considered 
and  are  without  merit.  Finding  no  error  in  the  record,  the  judgment 
is  affirmed. 

Afp,rmed. 

Writ  of  error  refused. 
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Burnet  Ansley  Jewelry  Company  v.  Joseph  Linz. 

Decided  October  17,  1903. 

Pleading — Ownership  of  Claim  for  Damages  by  Bankrupt. 

Plaintiff  sued  for  damages  to  its  business  caused  by  the  action  of  defend- 
ant in  wrongfully  having  a  receiver  appointed  for  it,  thus  forcing  it  into  bank- 
ruptcy, and,  without  alleging  a  discharge  in  bankruptcy,  averred  as  to  its  owner- 
ship of  tlie  claim  sued  on,  that  "it  is  and  was  on  the  date  of  the  filing  of  the 
original  petition  herein  the  legal  owner  and  holder  of  such  claim  for  damages."' 
Held,  that  the  averment  was  subject  to  special  exception  as  it  must,  in  view  of 
the  prior  allegations,  be  treated  as  a  mere  conclusion  of  the  pleader.  As  plain- 
tiff had  alleged  an  assignment  in  bankruptcy  such  as  would  divest  it  of  the 
right  to  such  a  claim,  it  was  incumbent  on  it  to  show  how  it  had  reacquired 
the  claim. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  P.  Nash. 

Templeton  &  Galloway,  for  appellant. 

Etheridge  &  Baker,  for  appellee. 

RAINEY,  Chief  Justice. — The  appellant  appealed  from  a  judg- 
ment sustaining  general  and  special  demurrers  to  its  petition.  The  alle- 
gations of  the  petition  necessary  to  state  are,  in  substance,  that  the 
plaintiff  is  a  private  corporation,  and  was  on  or  about  the  12th  day  of 
December,  189G,  and  prior  thereto,  engaged  in  the  wholesale  jewelry 
business,  and  for  that  purpose  had  rented  from  the  defendant  a  certain 
building  for  which  it  was  paying  $100  per  month  in  advance.  That  on 
the  1st  day  of  December  an.  installment  of  rent  became  due.  That  said 
installment  not  having  been  paid,  the  defendant  brought  suit  for  same 
and  other  installments  that  were  to  fall  due  monthly  till  July,  1897, 
when  said  lease  would  expire,  though  the  failure  to  pay  one  installment 
did  not  mature  subsequent  installments.  That  he,  without  notice  to 
plaintiff,  procured  the  appointment  of  a  receiver  of  plaintiff's  property  by 
maliciously  and  falsely  representing  to  the  court  that  plaintiff  was  in- 
solvent and  was  disposing  of  its  assets  at  slaugiiter  prices  and  putting 
the  proceeds  thereof  out  of  the  reach  of  said  Linz ;  that  plaintiff  had  re- 
moved its  property  out  of  said  rented  building;  that  he  had  a  lien  on 
said  property  to  secure  payment  of  the  rents,  and  that  he  had  no  ade- 
quate remedy  at  law.  That  the  said  acts  of  said  Linz  were  done  for  the 
purpose  of  wrecking  plaintiff^s  business ;  that  plaintiff  might  not  be  able 
to  compete  with  him,  Linz,  who  was  engaged  in  a  similar  business.  That 
plaintiff  was  able  and  ready  to  pay  said  rent,  but  that  it  was  understood 
between  them  that  said  Linz  would  draw  on  plaintiff,  or  that  he  would 
come  to  Sherman  and  collect  in  person.  That  former  installments  had 
been  paid  in  that  way,  and  in  this  instance  plaintiff  was  expecting  the 
defendant  to  do  as  it  was  understood  and  as  had  been  the  custom  there- 
tofore. 

Vol.  33  civil— 18 
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That  on  said  12th  day  of  December  said  receiver  took  charge  of  plain- 
tiflE^s  property,  by  reason  of  which  plaintiff,  in  order  to  avoid  great  ex- 
pense and  sacrifice  of  its  property  and  for  the  purpose  of  paying  its 
creditors,  was  compelled  and  did  make  a  deed  of  general  assignment, 
conveying  all  of  its  property  to  an  assignee  for  the  benefit  of  creditors. 
That  on  the  14th  day  of  December^  1896,  the  court  vacated  the  receiver- 
ship and  ordered  said  property  to  be  delivered  over  to  plaintiff  or  its 
assignee. 

That  at  the  time  the  receiver  was  appointed  plaintiff  was  solvent  and 
able  to  pay  its  debts,  but  was  rendered  unable  to  pay  all  of  its  indebted- 
ness; that  the  property  taken  possession  of  was  of  the  reasonable  value 
of  $30,000,  but  by  reason  of  said  proceedings  said  property  was  sold  for 
not  exceeding  $7500,  and  that  plaintiff  had  been  damaged  in  the  sum 
of  $35,000.  That  plaintiff  had  been  prevented  from  complying  with 
contracts  of  sale  of  goods  that  it  had  made  by  which  it  would  have  real- 
ized a  profit  of  $500,  and  it  was  damaged  in  that  amount.  Plaintiff 
prayed  for  $25,000  exemplary  damages.  Plaintiff  further  alleged  that 
"it  is  and  was  on  the  date  of  filing  of  the  original  petition  herein  the 
legal  owner  and  holder  of  the  claim  for  damages- hereinbefore  set  forth." 

The  allegations  of  plaintiff^s  petition  to  the  effect  that  "it  is  and  was 
on  the  date  of  filing  of  the  original  petition  herein  the  legal  holder  of 
the  claim  for  damages  hereinbefore  set  forth,"  must  be  treated  as  a 
mere  conclusion  of  the  pleader  in  view  of  the  other  allegations  thai 
plaintiff  had  made  a  general  assignment  of  his  property  for  the  benefit 
of  creditors.  Having,  made  this  latter  allegation,  it  was  necessary  for  it 
to  show  by  proper  averments  how  it  was  reinvested  with  the  ownership 
of  the  claim.  When  the  assignment  was  made  plaintiff  was  divested  of 
all  title  to  the  claim,  and  title  thereto  was  vested  in  the  assignee.  Boby 
V.  Meyer,  84  Texas,  387 ;  Waterman  v.  Siebenberg,  67  Texas,  100. 

Plaintiff  having  shown  by  averments  that  it  had  parted  with  the  title 
to  the  claim,  in  order  for  it  to  state  a  cause  of  action  thereon  it  wai 
necessary  by  proper  averments  to  show  how  it  reacquired  title  to  the 
claim. 

Ordinarily,  in  suing  to  recover  the  possession  of,  or  damages  to,  per- 
sonal property,  a  general  allegation  of  ownership  is  sufScieni^  and  it  is 
held  that  such  an  allegation  is  not  a  legal  conclusion  of  the  pleader. 
But  in  a  case  like  this,  where  the  petition  shows  a  parting  with  the  title 
the  general  allegation  of  ownership  is  a  mere  legal  conclusion.  The 
petition  should  inform  the  defendant  how  title  was  reacquired,  that  he 
may  prepare  his  defense.  Failure  in  this,  it  was  vulnerable  to  the  special 
demurrer  interposed,  and  the  trial  court  did  not  err  in  so  holding.  Thia 
holding  is  decisive  of  the  case,  and  renders  it  unnecessary  to  pass  upon 
the  other  assignments  presented.    The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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LuLA  Grimes  bt  al.  v.  Fidelity  and  Casualty  Company. 

Decided  October  17,  1903. 

L — ^Accident  Insurance— Intentional  Injury  Excepted—- Policeman  Killed  on  Duty. 
A  policeman  was  insured  by  an  accident  policy  which  provided  that  in  case 
of  injuries,  fatal  or  otherwise,  intentionally  inflicted  upon  himself  by  the  as- 
sured or  by  any  other  person,  the  company  should  be  liable  only  for  the 
amount  of  the  premiums  paid,  and  was  killed  while  in  the  discharge  of  his 
duty  in  making  an  arrest.  As  a  policeman  he  was  insured  at  the  higher  rate 
of  risk  than  was  charged  for  certain  other  classes.  Held,  that  this  fact  did 
not  take  his  case  from  the  operation  of  the  exemption  clause  on  the  theory 
that  it  was  the  intention  to  insure  him  against  sucb  injuries  as  were  incident 
to  a  policeman's  life. 

8. — Same — ^Assent  of  Insured— Case  Distinguished. 

This  ease  distinguished  from  Dailey  v.  Association,  26  Law.  Rep.  Ann., 
171,  'where  the  assured  never  actually  received  the  policy,  but  the  same  was 
only  delivered  after  his  death,  and  he  therefore  neitner  knew  of  nor  assented 
to  the  exemption  clause,  wuich  formed  no  part  of  the  contract  'as  originally 
and  actually  made. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  Irby  Dunklin. 

Q.  T.  Moi-eland,  for  appellants. 

Etheridge  £  Baker,  for  appellee. 

SPEEB,  Associate  Justice. — Appellants,  beneficiaries  in  an  acci- 
dent insurance  policy  written  by  appellee  upon  the  life  of  Andy  L. 
Orimes,  deceased,  sued  upon  such  policy,  and  appeal  from  an  adverse 
decision  of  the  District  Court.  The  controversy  between  the  parties 
arises  from  the  effect  to  be  given  to  paragraph  4  of  the  policy,  which 
is  as  follows:  'In  case  of  *  injuries,  ifatal  or  otherwise,  intentionally 
inflieted  upon  himself  by  the  assured  or  by  any  other  person,  or  inflicted 
upon  himself  or  received  by  himself  while  insane,  the  measure  of  the 
company^s  liability  shall  be  a  sum  equal  to  the  premium  paid,  the  same 
being  agreed  upon  as  in  full  liquidation  of  all  other  claims  under  this 
policy.'*  It  is  admitted  that  A.  J.  Grimes,  the  assured,  was  a  policeman 
of  the  city  of  Port  Worth,  and  while  in  the  discharge  of  his  duty  as  such 
policeman,  in  an  effort  to  arrest  one  Vann  for  a  violation  of  a  city  ordi- 
nance, was  intentionally  shot  and  killed  by  the  said  Vann  at  a  time 
when  the  policy  was  in  full  force.  It  is  contended  by  the  appellee  that, 
by  reason  of  lliese  facts  and  the  exemption  provided  for  in  the  para- 
graph of  the  policy  quoted,  it  is  not  liable  to  the  appellants  beyond  the 
amount  of  the  premium  paid  to  it,  which  has  been  tendered,  wfeile  on 
the  other  hand  appellants  assert  that  the  paragraph  forms  no  part  of 
the  contract  of  insurance  as  originally  made,  and  that,  in  any  event,  it 
is  inconsistent  with  the  real  intention  of  the  parties,  repugnant  to  the 
express  undertaking  of  the  insurer,  and  a  fraud  upon  the  rights  of  the 
assured  and  beneficiaries,  if  effect  4e  given  to  it. 

That  such  a  clause  in  an  accident  insurance  policy  is  ordinarily  valid. 
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seems  to  be  settled  by  the  authorities  (Johnson  v.  Travelers  Insurance 
Co.,  15  Texas  Civ.  App.,  314,  and  cases  cited),  and  is  not  controverted 
by  appellants.  But  the  contention  is,  that  since  the  assured  was  insured 
as  a  policeman, — a  risk  considered  by  the  company  as  more  hazardous 
than  some  others  and  for  which  a  higher  rate  of  premium  was  charged 
and  paid,  than  in  those  cases  considered  less  hazardous, — ^that  the  real 
intention  of  both  parties,  and  the  undertaking  of  the  insurer,  was  that 
the  assured  was  to  be  protected  against  not  only  the  accidental  injuries 
usually  insured  against,  but  also,  in  addition  thereto,  such  injuries  as 
he  in  the  discharge  of  his  duties  as  a  policeman  was  exposed  to,  or  in 
other  words  such  injuries  as  were  incident  to  a  policeman's  life.  The 
evidence  shows  tjiat  this  risk  was  classified  by  appellee  as  ^^edium;" 
that  the  rate  was  $23  per  $1000,  and  that  medium  risks  are  more  hazard- 
ous, exposed  to  more  danger  and  pay  a  higher  rate  of  insurance  than 
risks  classified  as  '^special,'^  '^preferred,"  or  ''ordinary.^'  The  avocation 
of  the  assured  is  shown  upon  the  face  of  the  policy.  The  policy  con- 
taining the  paragraph  under  consideration  was  delivered  by  the  com- 
pany to  the  assured  and  by  him  retained.  He  must  be  held  to  have 
assented  to  it,  since  the  evidence  fails  to  show  any  representation,  con- 
cealment or  other  act  upon  the  part  of  the  company  amounting  to 
fraud.  Morrison  v.  Insurance  Co.,  69  Texas,  353 ;  Aetna  Insurance  Ca 
V.  Holcomb,  89  Texas,  loc.  cit.,  410. 

If  the  policy  contained  language  which  was  ambiguous,  or  inconsis- 
tent parts,  we  would  not  hesitate  to  adopt  that  construction  which  would 
be  most  favorable  to  the  assured.  This  is  the  application  of  a  familiar 
rule  of  construction.  But  we  do  not  so  understand  the  policy.  It  is 
plain  and  unambiguous,  and  all  its  parts  consistent.  We  do  not  think 
the  paragraph  exempting  the  company  from  liability  in  case  of  injuries 
intentionally  inflicted  should  be  held  inoperative  simply  because  the 
assured,  who  was  by  it  insured  as  a  policeman  at  a  policeman^s  rate,  was 
exposed  to  and  likely  to  receive  such  an  injury  in  the  discharge  of  his 
official  duty.  Such  an  officer,  by  reason  of  his  duties,  is  exposed  to 
increased  risks  of  accidental  injuries  at  the  hands  of  persons  engaged 
in  riots,  affrays,  disturbances  of  the  peace,. and  probably  others.  These 
were  probably  considered  sufficient  consideration  by  the  parties  for  the 
higher  rate  of  premium  demanded.  At  any  rate  they  have  so  contracted, 
and  in  the  absence  of  fraud,  ambiguity  or  inconsistency  in  the  contract, 
we  can  not  alter  its  terms. 

The  case  of  Dailey  v.  Accident  Assn.,  26  Law.  Eep.  Ann.,  171,  an- 
nounces no  different  rule,  as  we  understand  the  holding  in  that  casa 
There  the  assured  never  actually  received  the  policy,  but  the  same  was 
only  delivered  after  his  death,  and  he  therefore  neither  knew  of  nor 
assented  to  the  provision  which  was  stricken  out  as  forming  no  part  of 
the  contract  as  originally  and  actually  made. 

We  tliink  the  judgment  of  the  District  Court  should  be  affirmed,  and 
it  is  so  ordered. 

AffirvMd. 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  et  al.  v.  W.  B.  Currib. 

Decided  October  17,  1903. 

L-^SaOroads— Regulations— Time  of  Trains— Negligent  Delay  in  Shipment. 

The  article  of  tlie  statute  giving  to  railway  corporations  **tlie  right  to 
regulate  the  time  and  manner  in  which  passengers  and  property  shall  be  trans- 
ported," can  not  be  invoked  to  exempt  them  from  liability  for  negligent  de- 
uiy  in  the  transportation  of  cattle,  since  such  regulations  must  be  reasonable, 
and  the  question  here  involved  is  one  of  negligence,  and  not  an  issue  of  reason- 
ableness of  regulations.    Rev.  Stats.,  art.  4&4. 

S.-^Same — Cattle  Shipment— Measure  of  Damages — Shrinkage. 

In  an  action  against  railroads  jointly  sued  for  injuries  to  cattle  during 
shipment,  a  charge  defining  plaintifT's  damages  as  being  such  as  he  had  sus- 
tained by  reason  of  the  negligence  of  either  or  all  the  defendants,  but  instruct- 
ing that  in  assessing  these  damages  the  jury  should  apportion  them  against- 
the  several  defendants  according  as  such  defendant's  negligence  occasioned  the 
damages,  was  correct,  and  did  not  authorize  a  recovery  for  the  loss  due  to  the 
natural  shrinkage  which  cattle  sustain,  even  in  the  absence  of  negligence,  in 
being  shipped  to  market. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before 
Hon.  W.  K.  Homan^  Special  Judge. 

B.  (?.  Bidwell  and  A.  S.  Hawkins,  for  appellant. 

Cowan  <t  Bumey,  for  appellee. 

SPEEE,  Associate  Justice. — ^W.  B.  Currie  recovered  judgment  in 
the  District  Court  of  Mitchell  County  against  the  Texas  &  Pacific  Rail- 
way Company  in  the  sum  of  $626.60,  and  against  the  Missouri,  Kansas 
ft  Texas  Railway  Company  in  the  sum  of  $1286.72,  for  damages  grow- 
ing out  of  a  shipment  of  cattle  from  Big  Springs,  Texas,  to  the  National 
Stock  Yards,  Illinois.  Both  companies  appeal.  The  appellant,  the 
Texas  &  Pacific  Railway  Company,  assigns  the  following  errors:  First. 
That  the  court  erred  in  refusing  to  submit  to  the  jury  its  special  charge 
as  follows :  '*The  law  gives  the  railway  company  a  right  to  regulate  the 
time  to  be  occupied  by  its  trains  between  Big  Springs  and  Fort  Worth, 
in  the  transportation  of  cattle,  and  the  law  further  presumes  that  said 
time  when  fixed  by  it  is  reasonable.*'  Second.  That  it  was  misleading 
for  the  court  to  charge  that  damages  could  only  be  recovered  against  the 
appellant  for  injuries  done  on  its  line,  and  then  charge  that  the  measure 
of  damages  is  the  difference  in  the  market  value  of  the  cattle  at  their 
destination  at  the  time  and  in  the  condition  in  which  they  arrived  there 
and  what  their  market  value  would  have  been  at  the  same  point  in  the 
condition  in  which  they  would  have  been,  and  at  the  time  they  would 
have  arrived,  but  for  the  negligence  of  the  defendant  companies,  if  any. 

With  respect  to  the  first,  we  are  of  opinion  there  is  no  such  pre- 
sumption of  law.  Art.  4484,  Sayles'  Civ.  Stats.,  cited  by  appellant, 
gives  to  railway  corporations  ''the  right  to  regulate  the  time  and  man- 
ner  in  which  passengers  and  property  shall  be  transported,^'  but  so  f  av 
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as  we  are  advised  it  has  never  been  thought  that  such  regulations  would 
be  enforced  by  the  courts  except  where  they  were  reasonable^  and  whether 
or  not  they  are  in  any  case  reasonable  is  a  question  to  be  determined 
according  to  all  the  circumstances  of  such  case.  Furthermore,  it  was 
not  an  issue  of  reasonableness  of  regulations,  but  a  question  of  n^- 
ligence. 

As  to  the  second  complaint,  we  do  not  think  the  jury  could  have  been 
misled  to  the  prejudice  of  appellant  by  the  court's  definition  of  the  meas- 
ure of  damages.  They  understood  from  the  entire  charge  that  the  ap- 
pellee's damages^  as  defined,  were  such  as  he  had  sustained  by  reason 
of  the  negligence  of  either  or  all  the  defendants,  but  that  in  assessing 
these  damages  they  would  apportion  them  against  the  several  defendants 
according  as  such  defendant's  negligence  occasioned  the  damages.  This 
is  correct,  and  does  not,  as  contended  by  appellant,  authorize  a  recovery 
for  the  loss  due  to  the  natural  shrinkage  which  cattle  sustain  in  being 
shipped  to  market,  even  in  the  absence  of  negligence. 

We  think  the  appellee's  petition  was  good  as  against  the  special  ex- 
ception of  the  appellant  the  Missouri,  Kansas  &  Texas  Company,  and 
that  its  requested  special  charges  were  correctly  refused. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


f 
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PntST  National  Bank  of  Flatonia  et  al.  v.  Thomas  Ratliff. 

Decided  October  2I«  1903. 

Friiicipal  and  Agent— Agent's  Authority  in  Collection  of  Debts. 

The  cashier  of  a  bank  is  the  collecting  officer  of  such  bank,  and  as  such  he 
has  the  power  to  enter  into  contracts  looking  to  the  collection  of  debts  due  the 
bank,  and  can,  if  the  necessity  arises,  bind  his  principal  to  pay  reasonable  collec- 
tion fees  for  the  collection  of  its  claims.  The  foreclosure  of  a  mortgage  to  the 
bank  on  land  to  secure  the  claim  of  the  bank,  or  the  sale  of  the  land  under  the 
mortgage,  are  steps  in  collection  of  the  debt  for  which  the  cashier  can  legally 
contract  commission  fees  to  another  for  aid  and  assistance,  and  bind  the  bank 
therefor. 

Appeal  from  the  County  Court  of  Brown.    Tried  below  before  Hon. 
S.  C.  CofiEee. 

T.  C  Wilkinson^  for  appellants. 

Jenkins  &  McCartney,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  by  the  appellee  against 
the  First  National  Bank  of  Flatonia  and  A.  E.  Noel,  in  the  County 
Court  of  Brown  County,  to  recover  $265.  In  his  petition  it  is  substan- 
tially alleged  that  the  bank  is  located  in  Fayette  County,  Texas,  and 
that  A.  E.  Noel  resides  in  Brown  County,  Texas ;  that  on  or  about  July 
12,  1901,  Noel  was  the  agent  of  appellant  to  sell  a  tract  of  land  in 
Brown  County,  known  as  the  McAnnally  survey,  and  that  on  or  about 
said  time,  Noel  made  an  agreement  with  the  bank,  acting  by  and  through 
its  cashier,  who  then  and  tliere  had  the  authority  to  make  such  an  agree- 
ment, that  he  was  to  sell  the  land  for  the  bank,  and  the  bank  was  to 
pay  him  therefor  for  his  services  a  commission  of  5  per  cent  on  the 
amount  for  which  the  land  should  be  sold:  that  the  bank  was  not  the 
owner  of  the  land,  but  held  a  mortgage  on  the  same,  and  was  interested 
in  having  the  land  sold,  so  as  to  pay  off  the  mortgage  debt,  and  that 
acting  under  such  agreement  made  with  the  cashier,  he  sold  the  land 
for  the  sum  of  $5304.04,  thereby  earning  his  commission,  which  the 
bank  refused  to  pay ;  and  that  for  a  valuable  consideration,  the  said  Noel 
transferred  and  assigned  and  guaranteed  the  payment  of  said  claim 
against  the  bank  to  the  appellee,  who  is  the  legal  owner  and  holder  of 
the  same. 

The  defendant  bank  pleaded  its  privilege  to  be  sued  in  Fayette  County, 
and  that  the  transfer  was  simulated  for  the  purpose  of  giving  the  court 
jurisdiction;  general  demurrer  and  general  denial  of  the  authority  of  tho 
cashier  as  agent  of  the  bank  to  make  the  contract  with  Noel,  as  alleged 
in  the  appellee's  petition. 

Trial  before  the  court  resulted  in  a  judgment  overruling  the  plea  of 
privilege  and  judgment  in  favor  of  appellee  for  the  sum  of  $265.  The 
findings  of  the  trial  court  are  as  follows : 
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'^1.  That  at  all  the  times  hereinafter  mentioned  the  P.  McAnnaDj 
survey  of  land  in  Brown  County,  Texas,  belonged  to  one  M.  F.  Walker, 
and  that  said  Walker  was  indebted  to  the  First  National  Bank  of  Fla- 
tonia,  Texas,  in  the  sum  of  $G000,  and  that  said  bank  held  a  mortgage 
executed  by  said  Wall^er  on  said  property  to  secure  said  indebtedness; 
and  that  one  W.  Willeford  was  the  duly  chosen  and  acting  cashier  of 
said  bank. 

"2.  That  prior  to  the  12th  of  July,  1901,  said  Willeford,  acting  as 
such  cashier  for  said  bank,  wrote  various  letters  to  A.  E.  Noel  eon- 
ceming  the  sale  of  said  land ;  that  said  Willeford,  acting  as  such  cashier, 
in  said  letters  asked  the  said  Noel  to  find  a  purchaser  for  said  land,  and 
stated  to  the  said  Noel  that  said  bank  would  pay  him  a  commission  of 
5  per  cent  for  making  a  sale  of  the  same ;  that  said  Noel  informed  said 
cashier  that  he  would  not  work  or  undertake  to  find  a  purchaser  for  said 
land  for  the  owner  thereof,  but  that  he  would  undertake  same  for  said 
bank  and  would  look  to  said  bank  only  for  his  commission;  that  said 
Willeford,  acting  as  such  cashier,  agreed,  to  said  proposition  of  Noel; 
and  about  the  1st  of  July,  1901,  said  Noel  went  to  Flatonia,  Texas,  and 
had  an  interview  with  said  Willeford,  and  informed  said  Willeford  that 
there  was  a  shortage  in  the  acreage  of  said  survey ;  that  said  survey  con- 
tained 1326  acres  of  land,  and  that  he  thought  he  could  sell  said  land 
at  $4  per  acre;  that  said  Willeford  then  and  there  informed  him,  said 
Noel,  that  said  price  would  not  pay  the  debt  of  the  bank,  but  that  he 
would  call  the  board  of  directors  together,  and  they  would  discuss  the 
matter,  and  if  in  their  judgment  it  was  thought  best  to  let  the  land  go 
at  that  price,  he  would  so  inform  said  Noel;  and  that  if  they  agreed 
that  it  was  best  to  sell  said  land  at  said  price,  he  would  write  said  Nod 
to  sell  it.  That  said  Noel  then  and  there  told  said  Willeford  that  he 
would  not  undertake  to  find  a  purchaser  for  said  land  except  at  the  in- 
stance of  and  in  behalf  of  the  said  bank  only,  and  that  he  would  not 
work  for  the  owner  of  said  land,  and  said  cashier  then  and  there  in- 
formed him  that  said  bank  would  pay  him  a  commission  of  5  per  cent 
for  finding  a  purchaser  for  said  land  who  would  take  it  on  terms  agree- 
able to  said  bank.  Said  cashier  further  stated  to  said  Noel  that  the 
owner  of  said  land  would  make  a  deed  to  the  purchaser  thereof  at  any 
price  satisfactory  to  said  bank. 

"3.  That  a  few  days  thereafter,  said  cashier  wrote  to  said  Noel  to 
the  effect  that  said  directors^  meeting  had  been  held  and  that  the  said 
terms  of  sale  would  be  satisfactory  to  said  bank,  and  for  him,  Noel,  to 
negotiate  a  trade  for  said  land  at  said  price,  and  that  his  commission 
of  5  per  cent  would  be  paid  by  said  bank,  and  that  in  said  conversation 
with  said  Noel,  and  in  correspondence  said  Willeford  had  with  said  Noel, 
he  purported  to  act  as  cashier  of  said  bank  and  in  behalf  of  said  bank. 
That  thereupon,  upon  receipt  of  last  named  letter,  said  Noel  made  a 
contract  with  the  plaintiff  in  this  case,  Thomas  Batliff,  to  sell  said  land 
at  said  price,  and  that  under  the  terms  of  said  sale,  Batliff  was  to  haye 
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possession  of  said  land  within  sixty  days  thereafter,  and  that  said  con- 
tract with  said  KatliflE  was  made  on  the  12th  day  of  July,  1901;  and 
that  a  short  time  thereafter  said  cashier  sent  a  deed  to  Brownwood, 
Texas,  for  said  Eatliif,  purporting  to  be  signed  by  M.  F.  Walker,  the 
owner  of  said  land,  which  deed  Ratliff  was  willing  to  accept,  but  it  was 
never  delivered  to  him. 

"4.  I  further  find  that  all  of  said  times  said  land  was  under  lease, 
and  that  said  Willeford  informed  said  Noel  that  he  could  obtain  pos- 
session of  said  land  after  giving  sixty  days'  notice  to  the  lessee  thereof, 
and  that  possession  of  said  land  would  he  given  the  purchaser  thereof 
after  the  expiration  of  sixty  days  from  said  sale  made  of  same.  I  fur- 
ther find  that  on  the  same  day  said  sale  was  made,  said  Noel  notified 
the  lessee  of  said  land  that  it  had  been  sold,  and  asked  that  possession 
be  delivered.  I  further  find  that  at  the  expiration  of  sixty  days  from 
said  sale  day  possession  was  demanded  by  Thomas  Eatliff,  the  purchaser 
of  said  land,  and  that  possession  was  refused  and  was  never  delivered 
to  Thomas  Ratliff,  who  was  at  all  times  ready,  able  and  willing  to  pay 
for  said  land  and  take  possession  thereof,  and  comply  in  all  respects  with 
tlie  contract  of  sale. 

"5.  i  further  find  that  said  contract  of  sale  was  in  writing,  duly 
executed,  and  that  the  failure  to  consummate  said  sale^  was  in  nowise 
the  fault  of  said  Katliff  or  said  Noel,  but  alone  the  fault  of  said  bank  in 
not  putting  said  Ratliff  in  possession.  I  further  find  that  a  part  of  the 
purchase  money  for  said  land  was  paid  at  the  time  of  making  the  sale. 

"6.  That  prior  to  the  time  of  the  institution  of  this  suit,  defendant 
A.  E.  Noel  resided  in  Brown  County,  Texas,  and  the  defendant  bank 
resided  and  had  its  domicile  ^n  Fayette  County,  Texas. 

"7.  That  prior  to  the  filing  of  this  suit  the  defendant  A.  E.  Noel, 
for  a  valuable  consideration,  transferred  and  assigned  his  claim  for  said 
commission  to  the  plaintiff  and  guaranteed  its  payment. 

"8.  Independent  of  the  fact  that  the  said  W.  Willeford  was  in  fact 
cashier  of  said  bank,  and  purporting  to  be  acting  for  said  bank  in  the 
negotiations  with  the  defendant  Noel,  and  the  further  fact  that  he  stated 
to  the  defendant,  Noel,  that  he  was  in  favor  of  accepting  the  proposition 
of  sale  submitted  by  said  Noel,  but  would  rather  call  the  directors  of 
the  bank  together  to  pass  on  said  proposed  sale  before  accepting  same, 
and  the  further  fact  that  he  stated  by  letter  afterwards  that  he  had 
called  said  directors  together,  and  by  said  letter  accepted  said  terms  of 
Bale,  and  again  specifically  agreed  to  pay  Noel  the  5  per  cent  commis- 
sion; and  the  further  fact  that  in  pursuance  of  said  contract,  the  said 
M.  F.  Walker  shortly  executed  a  deed  for  said  land  on  the  terms  sub- 
mitted by  said  Noel,  I  find  no  other  facts  in  evidence  showing  direct 
authority  from  the  directors  of  said  bank  to  W.  Willeford  to  jnake  said 
contract  with  the  defendant  Noel. 

"From  the  foregoing  facts  I  deduce  the  following  conclusions  of  law, 
viz: 
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fact  being  that  he  continued  to  occupy  the  premises  during  the  time  for 
which  a  recovery  was  sought. 

The  principal  contention  is  that  the  measure  of  damages  plead  and 
submitted  by  the  court,  that  is,  the  loss  of  profits  in  his  business,  was 
not  the  proper  measure,  it  being  insisted  by  appellant  that  tl\e  correct 
measure  is  the  difference  in  the  rental  value  of  the  premises. 

The  measure  submitted  by  the  court,  in  our  opinion,  was  correct 
While  profits  in  a  business  are  not  ordinarily  recoverable  as  damages, 
yet  we  believe  that  in  this  case  they  were  not  only  not  remote,  but  con- 
stituted the  only  adequate  measure.  When  the  only  entrance  to  a  place 
of  business  is  wrongfully  closed  up,  and  the  patrons  of  the  business  are 
prevented  from  entering  the  premises,  the  natural  and  inevitable  result 
must  be  a  loss  of  profits  in  the  business;  and  when,  in  such  case,  the 
evidence  affords  a  basis  for  estimating  the  amount  of  loss,  admages 
should  be  awarded  accordingly.  Houston  &  T.  C.  Railway  Co.  v.  Luckey, 
12  Texas  Civ.  App.,  229. 

It  is  also  contended  that  because  appellee  knew  the  road  was  to  be 
built,  and  might  have  declined  to  rent  the  premises,  and  also  because  he 
could  have  terminated  his  lease  at  any  time,  he  should  not  have  recovered 
The  verdict,  Iiowever,  is  predicated  upon  the  finding  that  ,the  obstruc- 
tions were  not  necessary  or  proper  in  the  construction  and  operation  of 
the  road,  but,  on  the  other  hand,  were  unnecessary  and  negligent.  Ap- 
pellee had  the  right  to  assume  that  the  road  would  be  constructed  in  a 
lawful  and  proper  manner,  and  after  his  premises  had  been  obstructed, 
he  had  the  right  to  proceed  on  the  assumption  that  they  would  not  con- 
tinue, but  would  abandon  their  wrongful  obstruction.  Galveston^  H. 
&  S.  A.  Railway  Co.  v.  Baudat,  61  S.  W.  Rep.,  641. 

Under  the  pleadings,  there  was  no  issue  as  to  the  value  of  the  leas&> 
hold,  and  it  was  proper  to  exclude  all  evidence  upon  this  subject. 

Wc  have  foimd  no  error  in  the  judgment,  and  it  is  accordingly  af- 
firmed. 

Affirmed. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Co.  v.  W.  F.  Mathews. 

Decided  October  21.  1903. 

Iw— Damages— Measure  of— Evidence. 

In  an  action  for  damages  arising  from  the  diminished  value  of  horses  shipped 
from  one  point  to  another,  resulting  from  the  negligence  of  the  truusportaiiun 
eompany,  the  measure  is  the  difference  at  the  point  of  destmation  between  tlicir 
▼alue  in  the  condition  delivered,  and  the  condition  in  which  they  should  have 
been  delivered,  and  evidence  as  to  such  difference  was  properly  admitted. 


The  jury  was  properly  authorized  to  include  damages  for  one  horse  injured 
at  the  point  of  shipment,  and  another  at  the  point  of  reshipment  on  another 
road,  the  proof  showing  that  the  horse  first  mentioned  had  been  received  by  the 
company,  and  the  second  one  was  being  reloaded  by  the  company's  employes. 

8* — £Yidence — ^Practice. 

The  admission  of  improper  evidence  when  it  appears  to  have  had  no  pre- 
judidal  effect  upon  the  case  of  the  complaining  party  is  not  reversible  error. 

Appeal  from  the  County  Court  of  Coleman.  Tried  below  before 
Hon.  B.  F.  Kose. 

/.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

Woodward,  Baker  &  Woodward,  for  appellee. 

STREETMAN",  Associate  Justice. — Appellee  recovered  a  judg- 
ment for  damages  to  a  car  load  of  horses  shipped  over  the  line  of 
appellant  from  Coleman  to  Cleveland,  Texas,  and  thence  over  the  Hous- 
ton East  &  West  Texas  Railway  to  Lufkin,  Texas. 

Appellee,  as  a  witness,  was  permitted  to  testify  with  reference  to 
several  of  the  horses,  what  they  would  have  been  worth  at  Lufkin,  if 
delivered  in  the  same  condition  as  they  were  when  delivered  to  appel- 
lant at  Coleman,  and  several  assignments  or  error  complain  of  the 
admission  of  this  testimony. 

There  was  no  error  in  permitting  the  testimony.  It  is  true  that  the 
measure  of  damages  was  the  difference  between  their  value  in  the  con- 
dition in  which  they  were  delivered  and  their  value  in  the  condition  in 
which  they  should  have  been  delivered,  and  as  to  this  the  jury  were 
properly  instructed.  We  think,  however,  that  the  testimony  was  proper 
as  a  step  in  the  process  of  proving  what  would  have  been  their  value 
if  properly  shipped. 

Complaint  is  made  because  the  jury  were  authorized  to  include  daiji- 
ages  for  one  horse  injured  while  being  loaded  at  Coleman,  and  another 
while  being  loaded  in  the  car  of  the  Houston  East  &  West  Texas  Rail- 
way Company  at  Cleveland.  As  to  the  first,  it  had  been  received  by 
appellant,  and  was  in  its  hands  as  a  common  carrier,  and  we  think  the 
pleadings  are  broad  enough  to  embrace  this  item  of  damage.  As  to 
the  second  animal,  the  evidence  shows  that  it  was  being  loaded  in  the 
car  by  the  employes  of  defendant. 
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Appellee  was  permitted  to  testify  that  he  made  a  statement  of  Ik 
damages  to  the  Houston  East  &  West  Texas  Railway  agent  at  Cleve- 
land before  that  road  received  the  horses,  and  appellant  compkim 
that  this  was  a  self-serving  declaration  made  to  a  third  party.  The 
evidence  was  probably  inadmissible,  but  we  are  unable  to  see  how  it 
could  have  injured  appellant.  Neither  the  bill  of  exceptions  nor  the 
statement  of  facts  shows  that  appellee  testified  to  the  amount  or  na- 
ture of  the  damages  shown  in  this  statement.  That  there  was  some 
damage  to  the  horses  is  admitted  by  all  the  witnesses  in  the  case,  and 
the  evidence  of.  appellee  that  he  made  a  statement  of  the  damages  to 
the  agent  of  the  other  road,  without  testifying  to  the  contents  of  said 
statement,  could  not  have  had  any  injurious  effect. 

All  of  the  assignments  of  error  have  been  considered,  and  no  error 
being  discovered,  the  judgment  is  affirmed. 

Affirmed. 
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Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  E.  L.  Dunman. 

Decided  October  21«  1903. 

1. — ^Damages — Contract  Limiting  Liability— Evidence — Charge  Refused. 

The  defendant  company  having  specially  pleaded  and  proved  a  written  con- 
tract of  shipment  limiting  its  liability  to  its  own  line,  requested  a  charge  to  the 
effect  that  *'•  •  •  you  should  not  embrace  in  any  verdict,  if  anjt  you  may 
render  herein,  any  damages  to  plaintiff's  cattle,  if  any,  caused  by  the  Fort  Worth 
k  Rio  Grande  Railway  Company,  its  agents  or  employes,  if  any,  and  it  would 
he  your  duty  to  exclude  any  such  damages,  if  any,  from  your  verdict."  Held, 
that,  under  the  proof  (see  opinion)  the  instruction  should  have  been  given. 

2. — Same. 

Note  the  opinion  for  evidence  the  admission  of  which  though  probably  not 
reversible  error  was  improper.  . 

Appeal  from  the  County  Court  of  Coleman.  Tried  below  before 
Hon.  B.  ^P.  Rose. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

Woodward,  Baker  &  Woodward,  for  appellee. 

STREETMAN,  Assocla^te  Justice. — ^Appellee  shipped  twenty-eight 
head  of  cattle  from  Coleman,  Texas,  consigned  to  East  St.  Louis,  111. 
They  were  stopped  and  sold  at  Dallas,  Texas,  appellee  claiming  tliat 
they  were  too  badly  damaged  to  complete  the  trip.  Damages  were 
claimed  on  account  of  delays,  rough  handling,  etc.,  between  Coleman 
and  Dallas. 

The  evidence  shows  that  the  cattle  left  Coleman  at  3 :30  p.  m.  March 
31,  1902.  They  were  carried  to  Brownwood  on  appellant's  line  and 
reached  there  that  evening,  remained  there  two  hours,  and  were  then 
delivered  to  the  Fort  Worth  &  Rio  .Grande  Railway  Company.  By 
this  road,  they  were  carried  to  Cresson,  Texas,  where  they  arrived  at 
4  o'clock  Sunday  morning,  April  1st.  They  were  unloaded  into  the 
pens  of  the  Port  Worth  &  Rio  Grande  Company,  and  remained  in  said 
pens  until  4:45  p.  m.,  without  food  or  water.  They  were  then  deliv- 
ered to  the  appellant B  road  and  carried  by  it  to  Cleburne  and  thence 
to  Dallas,  reaching  Dallas  about  12 :25  Monday  morning. 

The  evidence  does  not  show  that  there  was  any  effort  made  by  the 
Port  Worth  &  Rio  Grande  road  at  Cresson  to  deliver  the  cattle  to  the 
Santa  Fe,  and  it  shows  that  they  were  not  delivered  to  it,  but  that 
during  the  twelve  hours  delay  at  that  place  they  were  in  possession  of 
the  Port  Worth  &  Rio  Grande  road. 

Appellant  specially  plead  a  written  contract  of  shipment  limiting 
its  liability  to  its  own  line;  and  requested  the  following  special  in- 
struction, which  was  refused:  'TTou  are  instructed  in  this  case  that 
yon  should  not  embrace  in  any  verdict,  if  any  you  may  render  herein, 
any  damages  to  plaintiff's  cattle,  if  any,  caused  by  the  Fort  Worth  & 
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Rio  Grande  Railway  Company,  its  agents  or  employes,  if  any,  and  it 
would  be  your  duty  to  exclude  any  such  damages,  if  any,  from  your 
verdicf 

Under  the  pleadings  and  evidence  in  this  case  this  instruction  should 
have  been  given.  While  the  charge  of  the  court  stated  that  the  injury 
must  have  been  caused  by  the  negligence  of  defendant,  it  nowhere 
aflBrmatively  and  specifically  applied  the  law  to  this  defense  clearly 
raised  by  the  pleadings  and  evidence. 

As  the  case  must  be  reversed,  it  is  unnecessary  to  consider  the  as- 
signments complaining  of  the  excess  in  the  verdict  and  the  insnfiBciency 
of  tlie  evidence. 

Appellant's  second  assignment  of  error  complains  that  appellee 
was  permitted  to  testify  that  while  the  cattle  were  in  the  pens  of  the 
Fort  Worth  &  Rio  Grande  Railway  Company  at  Cresson,  he  asked  the 
agent  of  appellant  to  feed  and  water  said  cattle.  As  the  record  now 
stands,  it  does  not  appear  that  appellant  or  its  agent  had  any  control 
or  authority  over  these  cattle  at  the  time  the  request  was  made;  and 
the  contract  of  shipment  further  provides  that  appellee  should  feed 
and  water  the  cattle.  In  view  of  these  facts,  while  we  might  not  hold 
it  to  be  reversible  error,  we  think  the  testimony  was  inadmissible. 

We  have  examined  all  of  the  other  assignments  and  find  no  error 
except  as  herein  pointed  out. 

On  account  of  the  error  in  refusing  to  give  the  special  charge  above 
set  out,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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M.  Cassidy  v.  Willis  &  Connally. 

Decided  October  21,  1903. 

t— Joinder  of  Actions — Conversion  of  Mortgaged  Property. 

It  is  now  well  settled  that  a  suit  for  the  foreclosure  of  a  mortgage  may 
be  joined  with  an  action  for  conversion  of  mortgaged  property — ^following  Cobb 
y.  Barber,  92  Texas,  309. 

S.— Jniiadiction — ^Nonresident. 

Such  a  suit  was  properly  brought  against  a  party  charged  with  the  conyer- 
sion  in  the  county  where  his  codefendants,  liable  with  him,  resided.  Cobb  y. 
Barber,  supra.  If  a  nonresident  of  the  State  his  appearance  and  pleadings  sub- 
jected him  to  the  jurisdiction  of  the  court.    York  v.  The  State,  73  Texas,  651. 

S,— Practice — ^Record  of  Instm^ent-- Diligence. 

See  the  opinion  in  extenso  for  state  of  proof  under  which  it  is  held  that 
the  court  committed  no  error  in  refusing  to  hear  evidence,  and  submitting  to  the 
jury,  as  an  issue,  whether  the  plaintiffs  used  proper  diligence  in  having  their 
mortgage  recorded  in  the  State  of  Arkansas. 

Appeal  from  the  District  Court  of  MeLeiman.  Tried  below  before 
Hon.  Marshall  Surratt 

W.  O.  Cook  and  0.  L.  Stribling,  for  appellant. 

J.  B.  Scarborough  and  H.  P.  Jordan,  for  appellee. 

STREETMAN,  Associate  Justice.— On  June  1,  1901,  the  Camp- 
bell, Lewis  &  Harris  Stock  Association,  a  corporation. under  the  laws 
of  Texas,  domiciled  at  Waco,  Texas,  executed  to  the  appellees,  Willis 
&  Connally  and  Huff  &  McNeil,  four  promissory  notes,  amounting, 
with  accrued  interest  at  the  date  of  the  judgment  in  this  case,  to 
$834.56.  To  secure  these  notes  a  chattel  mortgage  was  executed  on  a 
certain  tent,  seats,  and  miscellaneous  assortment  of  trained  ponies, 
dogs,  monkeys,  parrots,  and  other  paraphernalia  constituting  a  dog 
and  pony  show.  This  mortgage  was  properly  recorded  in  McLennan 
County,  Texas. 

On  June  13,  1901,  this  suit  was  instituted  against  said  corporation 
as  the  sole  defendant  to  recover  on  said  notes  and  foreclose  said  mort- 
gage. 

On  December  16,  1901,  an  amended  petition  was  filed,  in  which  ap- 
pellant, M.  Cassidy,  who  was  alleged  to  reside  in  Bowie  County,  Texas, 
and  Adolphus  Bickham,  sheriff  of  Miller  County,  Arkansas,  were  made 
defendants,  and  a  recovery  was  sought  by  reason  of  substantially  the 
following  facts : 

That  after  the  institution  of  this  suit  a  writ  of  sequestration  was 
issued  for  the  mortgaged  property  to  Bowie  County,  Texas,  and  taken 
there  to  be  executed,  and  on  June  14,  1901,  was  levied  upon  a  portion 
of  said  property.  That  this  portion  of  the  property  was  replevied  by 
plaintiffs.  That  on  the  next  day  the  remainder  of  said  property  not 
8o  levied  upon  by  plaintiffs,  being  situated  just  over  the  line  in  Miller 
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Comity,  Arkansas,  was  converted  by  defendants  Cassidy  and  Bickham 
by  the  levy  of  an  attachment  in  a  suit  of  said  Cassidy  against  said 
corporation.  That  while  the  property  was  being  held  nnder  plain- 
tiff's writ  of  sequestration,  a  bill  of  sale  was  executed  to  plaintiffs  for 
all  of  said  property,  and  at  the  same  time,  plaintiffs  made  an  agreement 
to  permit  said  corporation  to  have  possession  of  said  property,  and 
make  certain  exhibitions,  provided  certain  stated  amounts  should  be 
realized  within  a  specified  time  and  paid  on  the  notes  of  plaintiff. 
This  bill  of  sale  and  agreement  were  in  writing,  and  are  attached  to 
the  petition.  It  is  also  alleged  that  an  agreement  was  made  with 
Cassidy  to  release  the  property  which  he  had  levied  on  under  his  at- 
tachment, in  order  that  the  company  might  proceed  with  its  perform- 
ances. That  under  these  agreements  the  portion  of  the  property  levied 
upon  under  the  sequestration  writ  was  delivered  to  said  company,  but 
that  as  soon  as  it  was  taken  across  the  line  into  Miller  County,  Arkan- 
sas, the  defendants  Cassidy  and  Bickham  forthwith  levied  their  at- 
tachment upon  all  of  said  property.  It  is  alleged  that  said  Cassidy 
and  Bickham  had  notice  of  plaintiff's  rights. 

We  do  not  discover  any  evidence  to  show  the  agreement  alleged  on 
the  part  of  Cassidy  to  release  the  property  first  levied  on  under  his 
attachment  and  permit  the  company  to  proceed  with  its  exhibitionfl. 
Aside  from  this,  however,  the  facts  alleged  are,  in  our  opinion^  sup- 
ported by  the  uncontradicted  evidence  in  the  record. 

The  evidence  shows  that  when  the  attorneys  for  plaintiffs  readied 
Texarkana,  Texas,  on  the  13th  day  of  June,  1901,  the  property  was  all 
on  the  Arkansas  side.  On  the  next  day,  however,  an  exhibition 
to  be  given,  and  in  the  street  parade,  the  bulk  of  the  property 
brought  across  the  line,  and  plaintiffs  levied  their  sequestration  upon  it 

Appellant  Cassidy  was  at  his  home  when  the  procession  passed.  He 
learned  of  the  levy  of  the  sequestration,  and  thereupon,  on  the  next 
day,  levied  his  writ  of  attachment  upon  such  of  the  property  as  re- 
mained on  the  Arkansas  side.  He  and  his  attorney  testified  and  ad- 
mitted that  they  knew  of  the  levy,  and  the  attorney  admits  that  he 
knew  that  it  was  made  under  a  writ  of  sequestration.  On  the  28th  of 
June  the  remainder  of  the  property  which  had  been  levied  on  under 
plaintiff^s  sequestration,  and  replevied  by  plaintiffs,  was  brought  over 
the  line  into  Arkansas,  and  was  immediately  levied  on  under  appel- 
lant's attachment. 

The  only  issue  submitted  to  the  jury  was  the  value  of  the  rcRpective 
portions  of  the  property  levied  on  under  the  attachment  at  the  dates 
of  said  levies,  and  the  finding  was  that  the  property  levied  on  on  June  15th 
was  worth  $251.65,  and  that'  levied  on  on  June  28th  was  worth  $1038. 
Judgment  was  thereupon  rendered  against  the  corporation  for  the 
amount  due  upon  the  notes,  with  foreclosure  of  mortgage,  and  against 
said  Cassidy  and  Bickham  for  the  value  of  said  property,  as  found 
by  the  jury,  with  the  provision  that  said  judgment  might  be  satisfied 
by  the  payment  of  the  judgment  against  said  corporation. 
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The  second  and  third  assignments  of  error  present  the  question  of  a 
misjoinder  of  parties  and  causes  of  action.  That  a  suit  for  the  fore- 
closure of  a  mortgage  may  be  joined  with  an  action  for  conversion  of 
mortgaged  property,  is  now  well  settled.  Cobb  v.  Barber,  92  Texas^ 
309.  This  we  understand  to  be  the  nature  of  the  cafee  made  by  tiie 
amended  petition,  and  such  is  the  judgment  rendered. 

It  is  next  insisted  that  the  exceptions  should  have  been  sustained  to 
the  jurisdiction  of  the  court,  the  suit  being  brought  in  McLennan 
County,  and  it  being  alleged  that  the  defendant,  Cassidy,  resided  in 
Bowie  County,  Texas.  The  facts  developed  that  Cassidy  resided  in 
Arkansas  and  was  a  nonresident  of  Texas.  In  either  events  however^ 
the  court  had  jurisdiction.  If  he  was  a  resident  of  Bowie  County, 
Texas,  he  could  be  joined  with  the  defendant  corporation  in  the  suit 
to  foreclose  the  mortgage,  and  being  properly  joined  as  defendant, 
could  be  sued  in  McLennan  County.  Cobb  v.  Barber,  supra.  "If,  on 
the  other  hand,  appellant  was  a  nonresident,  his  appearance  and  plead- 
ings subjected  him  to  the  jurisdiction  of  the  court."  York  v.  State, 
73  Texas,  651. 

Under  several  assignments  of  error  it  is  insisted  that  the  court  should 
have  heard  evidence  and  submitted  to  the  jury  issues  as  to  whether 
plaintiffs  used  proper  diligence  in  having  their  mortgage  recorded  in 
the  State  of  Arkansas.  We  have  concluded  that  the  other  evidence  in 
the  case  dispensed  with  any  necessity  of  hearing  evidence  upon  or 
submitting  such  issues  to  the  jury.  When  appellant  levied  his  first 
attachment  upon  the  property,  he  knew  that  a  portion  of  this  property 
had  been  levied  on  under  plaintiffs*  sequestration.  The  second  levy  of 
his  attachment  was  levied  upon  the  very  property  upon  which  the 
sequestration  had  been  levied.  Appellant  testifies  that  he*  had  no  actual 
knowledge  of  the  mortgage  at  the  date  of  either  levy,  but  his  knowl- 
edge of  the  levy  of  the  sequestration  was  sufficient  to  put  him  upon 
inquiry,  and  this  inquiry  could  not  have  failed  to  develop  complete 
knowledge  of  the  mortgage. 

We  are  therefore  of  opinion  that  the  court  below  properly  treated 
appellant  as  having  full  notice  of  plaintiffs'  rights,  and  that  the  issue 
submitted  was  the  only  matter  of  fact  necessary  for  the  jury  to  deter- 
mine. 

All  of  the  assi^ments  have  been  carefully  considered,  and  there 
being  no  error  in  the  judgment,  it  ib  affirmed. 

Afflrmed. 
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»" 
The  Bell  Codnty  Brick  Company  v.  R.  L.  Cox  &  Co.  et  al. 

Decided  October  21«  1903. 

Venue— Written  Contract — Suit  at  Place  of  Performance. 

The  fifth  exception  to  article  1194,  Revised  Statutes,  does  not  proTide  that 
the  contract  in  writing  shall,  by  express  words,  require  performance  of  the  con- 
tract in  a  particular  county;  but  if  the  contract  be  in  writing,  and  must  necses- 
sarily  be  executed  in  a  county  different  from  that  of  the  domicile  of  the  party 
contracting,  then  for  breach  of  the  contract,  he  may  be  sued  in  either  of  those 
counties.    Note  facts  bringing  this  case  within  the  rule. 

Appeal  from  the  County  Court  of  Bell.  Tried  below  before  Hon. 
G.  M.  Felts. 

John  B.  Durrettj  for  appellant. 

Jos.  A.  Harrison  and  Pendleton  &  Ferguson,  for  appellee. 

STBEETMAN,  Associate  Justice. — ^Appellant  brought  this  suit 
against  R.  L.  Cox  &  Co.  to  recover  damages  on  account  of  the  breach  of 
the  contract  hereinafter  set  out.  The  defendants  presented  a  plea  of 
privilege,  which  was  sustained  by  the  lower  court,  and  it  is  conceded  by 
appellant  that  this  judgment  was  correct,  unless  the  County  Court  of 
Bell  County  had  jurisdiction  .under  paragraph  5,  article  1194  of  the 
Revised  Statutes,  providing  that  where  a  person  has  contracted  in  writh- 
ing to  perform  an  oligation  in  any  particular  county,  the  suit  may  be 
brought  in  such  county. 

The  following  facts  were  shown  upon  the  hearing  of  said  plea  of 
privilege : 

"1.  The  written  contract  sued  upon  was  introduced  in  evidence  as 
follows : 

"^State  of  Texas,  County  of  Jefferson.  This  instrument  witnessetb, 
that  in  consideration  of  the  R.  L.  Cox  &  Co.  Company  of  Beaumont, 
Texas,  selling  to  the  Bell  County  Brick  Company,  of  Belton,  Texas^ 
their  supply  of  crude  fuel  oil  to  be  shipped  at  the  rate  as  ordered,  car 

per for  the  term  of  one  year,  beginning  March  1,  1902,  at  41 

cents  per  barrel  of  42  gallons  each,  in  car  load  lots,  based  upon  ...... 

cents  per  hundred  pounds  rate  of  freight  to R  R.  station 

(buyer  to  receive  benefit  of  decline  in  freight  rate,  and  to  pay  advance 
if  rate  is  raised)  freight  to  be  allowed  on  invoice;  terms  30  days  sight 
draft  attached  to  bill  of  lading,  payable  at  Beaumont. 

*^'The  said  Bell  County  Brick  Company  agrees  to  receive  said  ofl 
promptly  from  the  transportation  company  and  empty  the  tank  cars  at 
once,  and  will  pay  all  demurrage  charges  should  any  accrue,  and  also 
pay  for  the  oil  at  the  price  and  in  the  manner  named  above  as  each  ship- 
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ment  is  made,  and  in  the  event  the  said  Bell  County  Brick  Company 
should  fail  to  pay  promptly,  that  said  R.  L.  Cox  &  Co.  may  at  their 
option  at  once  tenninate  and  cancel  this  contract.  It  is  further  agreed 
and  understood  that  this  contract  is  not  voidable,  except  by  the  act  of 
God,  accidents  to  oil  wells,  governmental  interference,  fire  or  strikes, 
affecting  either  party  to  this  contract,  nor  is  the  said  R.  L.  Cox  &  Co. 
to  be  held  responsible  for  delays  occasioned  by  the  transportation  com* 
panies,  and  their  responsibility  ceases  when  they  obtain  bill  of  lading 
from  the  transportation  company.  R.  L.  Cox  &  Co.  reserves  the  right 
of  routing  all  shipments.  Signed  in  duplicate  this  the  1  day  of  March, 
1902.     Delivery  to  be  made  M.  K.  &  T.  Ry. 

"  ^ELL  County  Brick  Co.,  by  W.  P.  Beamer. 
^'  Tl.  L.  Cox  &  Co. 

"^Accepted  and  approved  by  the  R.  L.  Cox  &  Co.,  per  E.  A.  Sterling. 

"  ^Memoranda  for  purchaser  to  fill  out : 

"  ^Capacity  of  our  storage  tank  barrels  or gals.    If 

the  storage  tank  is  not  completed,  state  when  it  will  be  completed  and 

its  capacity The  tank  is  located  on  the  M.  K.  &  T. 

Ry.  track,  within feet  thereof.    Daily  average  consumption  of 

our  plant  is which  is  operated days  per ' 

"2.  The  said  R.  L.  Cox  &  Co.  was  a  firm  doing  business  at  Beau- 
mont,  in  Jefferson  County,  Texas,  and  engaged  in  the  business  of  pro- 
ducing and  selling  crude  fuel  oil  at  that  place. 

"3.  The  Bell  County  Brick  Company  was  a  private  corporation 
engaged  in  manufacturing  bricks,  and  owning  and  operating  a  brick 
plant  located  one  and  one-half  miles  east  of  the  town  of  Belton,  in  Bell 
County,  Texas,  on  the  line  of  the  Missouri,  Kansas  &  Texas  Railway, 
and  having  a  switch  from  its  said  plant  to  the  said  railway.  That  the 
said  Bell  Coimty  Brick  Company  used  crude  fuel  oil  for  the  purpose  of 
manufacturing  brick  at  its  said  plant,  and  for  no  other  purpose. 

"4.  That  the  said  Missouri,  Kansas  &  Texas  Railway  did  not  ex- 
tend from  the  brick  plant  of  the  Bell  County  Brick  Company  in  Bell 
County,  to  Beaumont,  in  Jefferson  County,  Texas,  but  that  the  said 
railway  is  connected  with  the  said  Beaumont  by  other  connecting  lines 
of  railway. 

"5.  That  the  only  method  of  transporting  crude  fuel  oil  from  Beau- 
mont, in  Jefferson  County,  Texas,  to  the  brick  plant  of  the  Bell  County 
Brick  Company,  in  Bell  County,  Texas,  is  by  means  of  tank  cars  loaded 
from  the  pipe  lines  at  the  said  Beaumont,  and  carried  by  the  connect* 
ing  lines  of  railway  to  the  Missouri,  Kansas  &  Texas  Railway  and  by 
it  to  the  point  of  destination  in  Bell  Coimty. 

"6.  That  R.  L.  Cox  &  Co.  shipped  a  carload  of  crude  fuel  oil  upon 
the  order  of  the  Bell  County  Brick  Company  on  the  14th  day  of  March, 
1902,  and  presented  its  bill  for  the  same,  which  was  paid  by  the  Bell 
County  Brick  Company,  as  follows: 
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"*Bell  Comity  Brick  Co.,  Belton,  Texas.    Bought  of  IL  L.  Cox  & 
Co.,  Beaumont,  Texas,  March  14,  1902: 

"'155  bbls  fuel  oil  at  41  cts,  delivered $63.55 

''Tiess  Freight   47.95 


$15.60 

"fKindly  return  E-B  for  credit.    B-L  forwarded  yesterday.' 

"7.  That  at  the  date  of  the  contract,  the  price  of  crude  fuel  oil  in 
Beaumont,  Jeflferson  County,  Texas,  was  10  cents  per  barrel,  and  the 
price  of  the  same  at  the  brick  plant  of  Bell  County  Brick  Company  was 
41  cents  per  barrel. 

"8.  That  none  of  the  defendants  in  this  suit  reside  in  Bell  County, 
Texas,  and  none  of  them  resided  in  Bell  County  at  the  date  of  the  in- 
stitution of  this  suit;  but  that  all  of  the  defendants  resided  in  other 
and  different  counties  than  the  county  of  Bell,  and  so  resided  at  the 
date  of  the  filing  of  this  suit.  And  it  is  agreed  that  the  County  Court 
of  Bell  County  did  not  err  in  sustaining  defendant's  plea  of  privilege, 
unless  the  contract  sued  upon  was  by  its  terms  to  be  performed  in  Bell 
County,  Texas." 

It  will  be  seen  that  the  contract  does  not,  by  express  terms,  upon  its 
face  provide  for  performance  in  Bell  County.  This,  however,  is  not 
necessary  in  order  to  confer  jurisdiction  under  the  article  above  referred 
to.  *'It  is  held  that  the  question  to  be  determined  is  whether  the  legal 
effect  and  purport  of  the  written  instrument  is  that  it  should  be  i)er- 
formed  in  the  county  where  the  suit  is  brought.^'  1  Sayles'  Texas  Civ. 
Prac,  p.  256 ;  Henry  v.  Fay,  2  App.  C.  C,  sees.  834,  835. 

In  the  case  of  Seloy  v.  Williams,  20  Texas  Civ.  App.;  405,  it  is  said: 
'T!t  is  to  be  observed  that  exception  5  to  article  1194  does  not  provide 
that  the  contract  in  writing  shall,  by  express  words,  require  perform- 
ance of  the  contract  in  a  particular  county;  but  if  the  contract  be  in 
writing,  and  must  necessarily  be  executed  in  a  county  diflFerent  from 
that  of  the  domicile  of  the  party  contacting,  then  for  breach  of  the  con- 
tract, he  may  be  sued  in  either  of  these  counties.**  See  also  Bailway 
Co.  V.  Browne,  27  Texas  Civ.  App.,  437. 

We  think  the  rule  is  correctly  stated  in  the  authorities  cited.  Ap- 
plying them  to  the  contract  and  the  facts  offered  in  evidence  in  this 
cate,  we  are  unable  to  escape  the  conclusion  that  the  legal  effect  and 
purport  of  the  contract,  interpreted  in  the. light  of  the  circumstances 
surrounding  the  parties  and  attending  its  execution,  contemplated  a 
delivery  of  the  oil  by  appellees  in  Bell  County,  Texas. 

The  court  therefore  erred  in  sustaining  the  plea  of  privilege,  and  the 
judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  W.  Boone  v.  Charles  Miebow. 

Decided  October  21,  1903. 

Written  Contract— Parol  Evidence  to  Vary. 

Parol  evidence  of  a  consideration  different  from  or  additional  to  that  stated 
in  a  written  agreement  between  the  parties,  is  not  admissible  in  a  case  where 
the  consideration  for  the  acts  or  agreements  of  one  party  are  the  undertakings 
of  the  other,  and  both  are  stated  in  writing. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

James  Raley,  for  appellant. 

Jay  Minter  and  William  Aubrey,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  appellee  upon  a  promissory  note  executed  by  the  latter  to  the 
former. 

The  defense  plead  was  that  the  note  had  been  paid  and  satisfied  in 
accordance  with  an  agreement  between  the  parties  made  at  the  time  ap- 
pellee imdertook  and  promised  to  attorn  to  and  become  the  tenant  of 
certain  premises  owned  by  appellant. 

There  was  a  verdict  and  judgment  in  favor  of  appellee. 

The  only  question  to  be  determined  in  this  case  is:  Was  it  compe- 
tent for  appellee  to  prove  by  parol  evidence  that  at  and  prior  to  the 
time  he  attorned  to  appellant  by  accepting  a  written  lease  to  premises 
owned  by  the  latter,  of  which  he  (appellee)  was  in  possession,  which 
lease  appears  upon  its  face  to  be  in  every  respect  complete,  it  was  agreed 
and  understood  between  the  parties  that  when  the  premises  were  sold  by 
appellant  the  proceeds  of  sale  should  be  credited  upon  the  note  sued  on? 

Parol  evidence  of  a  consideration  different  from  or  additional  to  that 
stated  in  a  written  agreement  between  the  parties,  is  not  admissible  in 
a  case  where  the  consideration  for  the  acts  or  agreements  of  one  party 
are  the  undertakings  of  the  other,  and  both  are  stated  in  writing. 
Coverdill  v.  Seymour,  94  Texas,  1. 

In  Texas  &  Pacific  Coal  Co.  v.  Lawson,  10  Texas  Civ.  App.,  491,  where 
precisely  the  same  question  arose  that  is  involved  in  this  case,  the  court 
said: 

''We  can  not  liken  the  contract  in  this  instance  to  the  case  of  a  deed 
where  it  is  permitted  to  contradict  the  recited  consideration  by  parol 
evidence  showing  the  true  consideration.  Gibson  v.  Fifer.  21  Texas,  263 ; 
Glenn  v.  Matthews,  44  Texas,  406.  Here  the  writing  purports  to  set  out 
with  great  detail  the  agreement  of  the  parties.  It  appears  to  be  in 
every  respect  complete.  The  statement  of  the  consideration  is  not  the 
*mere  recital  of  a  fact,  viz.,  the  amount  of  the  consideration,'  but  it  is  an 
^agreement  about  it.'    It  is  contractual,  and  it  can  not  be  varied  by  proof 
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of  a  parol  contemporaneous  agreement^  ingrafting  an  additional  consid- 
eration. Pickett  V.  Qreen  (Ind.  Sup.),  23  N.  B.  Rep.,  737;  Pennsyl- 
vania Co.  V.  Dolan  (Ind.  Sup.),  33  N.  B.  Sep.,  806." 

The  authorities  cited  are  conclusive  of  the  question  stated  in  tiuB 
case,  and  require  a  reversal  of  the  judgment  against  appellant  and  a 
rendition  of  judgment  here  in  his  favor  for  the  amount,  principal,  in- 
terest and  attorney's  fees,  due  on  the  note  sued  on. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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J.  C.  Stribling  v.  T.  J.  Moore  et  al. 

Decided  Ootober  21,  1903. 

Lxmitatio&— When  It  Begins  to  Rtm^ 

The  principle  established  by  the  decisions  in  this  State  is  that  the  cause  of 
action  does  not  accrue  until  the  happening  of  the  contingency  upon  which  the 
extent  of  liability  is  made  to  depend,  and  that  if,  at  the  instance  of  the  defend- 
ant, the  happening  of  the  condition  is  postponed  and  liability  thereafter  repudi- 
ated and  denied  by  him,  limitation  will  then  commence  to  run  from  the  time 
of  sudi  denial  and  repudiation. 

Appeal  from  the  District  Court  of  Llano.  Tried  below  before  Hon. 
Clarence  Martin. 

McLean  &  Spears,  for  appellant. 

Chas.  L,  Lauderdale,  for  appellees. 

FISHEB,  Chief  Justice. — This  is  an  action  brought  by  the  appel- 
lant against  appellees  on  a  contract  for  the  sale  of  certain  fences  by 
appellant  to  appellees  and  to  recover  the  contract  price  therefor.  The 
court  sustained  a  special  exception  to  the  petition  on  the  ground  that 
the  plaintiff's  cause  of  action  accrued  more  than  two  years  before  the 
institution  of  the  suit.  The  appellant  declining  to  amend,  judgment 
was  rendered  dismissing  the  case,  from  which  judgment  the  appellant 
appealed. 

The  suit  was  filed  in  the  District  Court  of  Llano  County  on  the  26th 
day  of  N'ovember,  1902,  and  amended  original  petition  was  filed  May 
19,  1903,  the  allegations  of  which,  so  far  as  necessary  to  pass  upon  the 
questions  raised,  are  as  follows: 

That  on  or  about  the  1st  day  of  March,  1900,  plaintiff,  then  owning 
and  possessing  certain  fences  and  lands  (which  are  described  in  another 
part  of  the  petition),  sold  the  same  to  the  appellees,  who  then  and  there 
became  the  purchasers  of  the  same,  and  then  and  there  promised  and 
agreed  to  pay  the  plaintiff  therefor  the  reasonable  value  of  said  fences, 
such  payment  to  be  made  when  the  fences  should  thereafter  be  measured, 
at  such  time  as  the  parties  to  the  contract  might  thereafter  mutually 
agree  upon;  that  from  the  date  of  said  contract  up  to  the  1st  day  of 
March,  1902,  was  a  reasonable  time  in  which  to  Ineasure  said  fences, 
and  that  on  or  about  the  1st  day  of  March,  1900,  in  pursuance  of  said 
contract  of  sale,  the  plaintiff  did  then  and  there  deliver  to  the  defend- 
ants his  possession  of  said  lands  and  fences,  and  thereafter,  on  or  about 
the  Ist  day  of  May,  1900,  and  at  divers  and  simdry  times  thereafter, 
plaintiff,  in  pursuance  of  said  contract,  called  on  said  defendants  for 
the  purpose  of  fixing  a  time  to  measure  said  fences,  and  at  each  and 
all  of  said  times  defendants  stated  to  the  plaintiff  that  it  was  not  then 
convenient  for  them  to  fix  a  time  to  measure  said  fences,  but  promised 
and  stated  that  they  would  be  ready  and  willing  to  do  so  later,  until  on 
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or  about  the  Ist  day  of  April,  1902,  when  the  defendants  for  the  first 
time  repudiated  said  contract,  and  refused  to  measure  said  fences;  that 
by  reason  of  the  premises  defendants  promised  to  pay  plaintiff  on  the 
1st  day  of  April,  ld02,  the  reasonable  value  of  said  fences,  as  they  ex- 
isted on  the  1st  day  of  March,  1900,  which  is  alleged  to  be  the  sum  of 
$1200. 

This  court,  in  National  Cotton  Oil  Co.  v.  Taylor,  45  S.  W.  Eep.,  478, 
in  construing  a  contract  of  sale  of  seed,  which  contained  a  promise  to 
pay  for  the  seed  when  the  same  was  weighed,  held  that  limitation  com- 
menced to  run,  not  from  the  date  of  sale,  but  from  the  time  when  the 
weight  was  ascertained. 

The  facts  stated  in  Bobinson  y.  Cates,  74  Texas,  409,  show  that  a 
note  was  given  which  was  to  be  paid  in  six  months  from  date,  but  nbo 
contained  a  recital  that  it  was  not  to  be  paid  until  title  was  furnished 
and  placed  of  record.  It  was  there  held  that  limitation  commenced  to 
run  only  from  the  time  of  the  happening  of  the  event  called  for  in  the 
contract. 

In  Stevens  v.  Lee,  70  Texas,  281,  it  is  held  that  limitation  would  not 
commence  to  run  until  a  repudiation  of  the  contract 

The  principle  decided  by  these  cases  is  that  the  cause  of  action  does 
not  accrue  until  the  happening  of  the  contingency  upon  which  the  extrat 
of  liability  is  made  to  depend,  and  that  if,  at  the  instance  of  the  defend- 
ant, the  happening  of  the  condition  is  postponed  and  liability  thereafter 
repudiated  and  denied  by  him,  limitation  will  then  commence  to  nm 
from  the  time  of  such  denial  and  repudiation.  The  jiidgment  is  re- 
versed and  cause  remanded. 

Reversed  and  remanded. 
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Gulf,  Colorado  &  Santa  Pb  Railway  Company  v.  J.  L.  Roane. 

Decided  October  21,  1904. 

1. — ^RftOway — ^Negligence — ^Eizplcye  on  Track. 

Evidence  considered  and  held  to  support  recovery  by  a  bridge  carpenter  in 
perilous  pcsiticn  upon  plaintifT's  track  by  reason  of  failure  of  those  operating 
the  train  to  avoid  injury  to  him  by  stopping  cr  slackening  its  speed  after  his 
dangerous  position  was  known  cr  should  lave  Leen  Known. 
2.— -Contribatory  Negligence— Effort  to  Save  Lifet 

Evidence  considered  and  held  to  excuse  assun:ing  a  position  of  danger  in 
front  of  an  approaching   train  by   railway   employe  endeavoring   to   remove   a 
dangerous  obstruction. 
8. — Same — Charge. 

A  charge  was  erroneous  wl/ich  excused  an  injured  person  from  contributory 
negligence  in  incurring  danger  in  the  ef.ort  to  remove  an  obstruction  upon  the 
railway  track,  if  he  acted  in  so  doing  upon  apprehension  of  danger  to  the  train; 
the  rule  being  that  tTie  appearance  of  danger  must  be  such  as  to  arouse  the 
reasonable  apprehension  of  a  man  of  ordinary  prudence,  caution  and  intelligence. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
John  M.  Furman. 

At  a  former  term  of  tlie  court  tl.e  judgment  in  this  case  was  affirmed. 
75  S.  W.  Eep.,  84G.  This  opinion  was  rendered  upon  motion  fnr  ro- 
hearing. 

J.  W.  Terry  and  Balling er  Mills,  for  appellant. 
W.  C.  Halbert,  for  appellee. 

FISHEB,  Chief  Justice. — ^We  adhere  to  the  views  expressed  in  our 
original  opinion^  to  the  effect  that  the  evidence  is  sufficient  to  authorize 
the  plaintiff  to  recover,  but  we  have  reached  the  conclusion  that  there 
is  an  error  in  the  charge  of  the  court.  There  are  two  states  of  facts 
developed  by  the  evidence,  either  of  which  would  have  justified  the  plain- 
tiff in  going  upon  the  track  at  the  time  that  he  did.  The  first  is,  he 
daima,  as  appears  from  his  evidence,  that  he  understood  that  the  general 
instructions  were  to  remove  tools  from  the  track  when  a  train  was  ap- 
proaching. The  second  is  that  he  rested  under  the  belief  that  the  bar 
would  endanger  the  approaching  train,  and  possibly  cause  the  destruc- 
tion of  property  and  the  loss  of  life. 

If  it  was  a  part  of  the  duty  of  the  plaintiff  to  remove  the  tools  from 
the  track,  or  if  the  position  of  the  bar  upon  the  track  aroused  a  reason- 
able apprehension  of  danger  to  the  coming  train,  his  remaining  upon  the 
track  for  the  purpose  of  removing  the  bar  would  not  put  him  in  the 
attitude  of  a  trespasser,  or  necessarily  subject  him  to  the  charge  of  con- 
tributory negligence,  unless  the  train  was  so  near  and  the  danger  of  re- 
maining upon  the  track  so  obvious,  that  a  man  of  ordinary  prudence 
would  not  have  made  the  effort  to  remove  the  bar. 

The  first  of  the  reasons  as  stated  why  the  defendant  went  upon  the 
track  was  not  submitted  in  the  charge  of  the  court  for  the  considera- 
tion of  the  jury;  therefore,  the  evidence  bearing  on  that  question  could 
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not  have  well  been  passed  upon  by  the  jury,  in  view  of  the  charge  of  the 
court,  wherein  the  only  ground  of  excuse  submitted  justifying  the  plain- 
tiff's remaining  upon  the  track,  was  an  apprehension  of  danger  from 
the  bar. 

The  defendant  testified  that  the  train  was  about  three-quarters  of  a 
mile  away  when  he  saw  the  iron  bar  lying  between  the  rails  upon  the 
track,  which  was  about  forty-five  feet  from  where  he  was  standing;  that 
he  immediately  went  in  a  fast  gait  towards  the  bar,  for  the  purpose  of  re- 
moving it,  and  threw  it  from  the  track,  and  before  he  could  reach  a 
jplace  of  safety  he  discovered  the  train  a  few  feet  off.  He  then  sprang 
to  an  abutment  upon  which  the  bridge  rested,  from  which  he  was  swept 
by  the  movement  of  the  train.  The  track  was  straight  from  the  place 
where  the  train  was  first  seen  to  where  the  bridge  was  located;  and  we 
gather  from  the  evidence  that  the  plaintiff  and  other  bridge  hands  had 
been  for  several  days  repairing  the  bridge.  There  was  nothing  to  ob- 
struct the  view  of  the  engineer  and  fireman  upon  the  engine;  and  the 
plaintiff  testified  in  effect,  that  in  his  effort  to  remove  the  bar,  he  acted 
upon  the  assumption  that  the  train  was  running  at  its  usual  schedule 
rate  of  about  twenty-five  miles  an  hour;  but  as  a  matter  of  fact,  it  ap- 
proached the  bridge  at  about  double  that  rate  of  speed,  and  that  the  pur- 
pose in  removing  the  bar  was  to  prevent  endangering  the  safety  of  the 
train,  and  that  he  believed  at  the  time  that  the  bar  was  dangerous,  it 
lying  on  the  crossties  between  the  rails. 

The  conclusion  may  be  drawn  from  his  evidence  that  if  the  train  had 
been  running  at  the  regular  rate  of  speed  he  could  have  removed  the  bar 
in  safety;  and  the  facts  as  testified  to  authorize  the  inference  that  he 
was  either^seen  by  the  engineer  in  his  effort  to  remove  the  bar,  or  he 
could  have  been  seen,  if  the  engineer  had  exercised  reasonable  diligence. 

The  engineer  testified,  and  so  did  the  fireman,  that  neither  saw  the 
plaintiff  in  his  position  upon  the  track,  but  there  is  some  evidence  tend- 
ing to  show  that  they  were  looking  ahead,  and  the  jury  had  the  right  to 
conclude  that  they  did  see  the  plaintiff;  and  the  conclusion  is  irresist- 
ible that  if  they  did  not  see  the  plaintiff,  they  could  have  seen  him  by 
the  exercise  of  ordinary  c^re.  The  engineer  evidently  knew  that  the 
bridge  was  being  repaired,  and  the  inference  to  be  drawn  from  the  tes- 
timony is  that  he  knew  that  the  bridge  gang  was  at  work  there. 

In  the  cases  of  Gulf,  C.  &  S.  F.  Railway  Co.  v.  Wagley,  15  Texas 
Civ.  App.,  308,  and  Houston  &  T.  C.  Railway  Co.  v.  Laskowiski,  47  S. 
W.  Rep.,  59,  in  each  of  which  cases  a  writ  of  error  was  refused,  and  in 
Missouri,  K.  &  T.  Railway  Co.  v.  Cordena,  54  S.  W.  Rep.,  312,  it  is 
in  effect  held  that  a  person  who  is  not  a  trespasser  entering  upon  the 
track  before  an  approaching  train,  is  not  necessarily  guilty  of  contribu- 
tory negligence;  that  he  has  the  right  to  rely  that  the  servants  operat- 
ing the  train  will  observe  the  usual,  ordinary  and  customary  rules  of 
caution  and  care,  in  order  to  prevent  running  down  one  who  may  be 
lawfully  upon  the  track  at  the  places  where  such  persons  might  be  ex- 
pected.   And  in  Railway  Co.  v.  Arnold,  7  Texas  Ct.  Rep.,  501,  a  case 
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decided  by  this  court,  in  which  the  Supreme  Court  has  recently  re- 
fused a  writ  of  error,  where  a  section  hand  standing  near  the  track  was 
injured,  it  was  in  effect  held  that  those  operating  the  train  must  exer- 
cise ordinary  care  to  discover  persons  rightfully  upon  or  near  the  track, 
and  that  this  duty  must  be  exercised  at  places  where  it  is  to  be  ex- 
pected that  hands  will  be  at  work. 

The  court  in  the  charge  quoted  in  the  original  opinion,  in  submitting 
the  plaintiflE's  case  to  the  jury,  instructed  them  in  effect  that  the  plain- 
tiff was  justified  in  going  upon  the  track,  in  order  to  remove  the  iron 
bar,  if  he  apprehended  danger  therefrom  to  the  moving  train.  This 
charge  is  objectionable,  in  that  it  justifies  the  plaintiff  in  going  upon 
the  track  upon  the  mere  apprehension  of  danger  from  the  bar.  There 
is  much  evidence  in  the  record  that  the  bar,  lying  in  the  position  that  it 
was,  was  not  dangerous,  and  that  it  was  customary  and  usual  to  leave 
such  tools  upon  the  cross  ties  between  the  rails  when  a  train  was  pass- 
ing; and,  in  view  of  the  evidence  upon  this  subject,  there  is  much 
force  in  the  contention  of  the  appellant  that  a  man  of  ordinary  pru- 
dence, caution  and  intelligence  could  not  have  entertained  a  reasonable 
apprehension  of  danger  to  the  moving  train  from  the  bar.  In  order  to 
justify  going  upon  the  track  to  remove  a  supposed  obstruction,  it  is  not 
necessary  that  danger  should  actually  exist,  but  the  appearances  of  dan- 
ger ought  to  be  such  as  to  arouse  a  reasonable  apprehension  of  danger. 
The  court's  charge  is  defective  in  this  respect.  The  judgment  is  re- 
Tersed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Intebnational  &  Great  Northern  Railway  Company  v. 

p.  p.  moynahan. 

Decided  October  21,  1903. 

1. — ^Practice — Charge  of  Court. 

A  party  to  a  suit  having  procured  the  court  to  suppress  evidence  in  regard 
to  an  attempted  issue  in  the  case  is  not  entitled  thereafter  to  have  the  ibsim 
submitted  to  the  jury  from  his  standpoint. 

2.— Personal  Injury^Ezccssive  Verdict. 

Evidence  considered  and  held  sufficient  to  authorize  a  verdict  against  a 
railroad  company  for  damages  for  injury  to  an  engineer  in  the  sum  of  920,000. 

3. — Master  and  Servant — ^Assumed  Risk. 

Not  only  is  the  employe  not  required  to  anticipate  the  master's  negligence, 
but  he  has  the  right  to  rely  upon  the  master  exercising  reasonable  care  in  secur- 
ing his  safety. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
L.  J.  Camp. 

Hichs  &  Hicks,  for  appellant. 

U.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

JAMES  Chief  Justice. — Plaintiff  Moynahan,  an  engineer  of  de- 
fendant, sued  for  damages  for  injuries  alleged  to  have  been  caused  by 
defendant's  negligence  in  having  the  switch  of  its  side  track  thrown  and 
lined  up  for  the  side  track  instead  of  for  the  main  line^  which  resulted 
in  the  derailment  of  the  engine  and  his  injuries. 

The  answer,  besides  a  general  denial,  alleged  that  if  the  switch  was 
left  open  the  track  approaching  it  was  level  and  straight  for  a  long  dis- 
tance, and  plaintiff's  view  unobstructed,  and  plaintiff  failed  to  use  ordi- 
nary care  in  keeping  a  proper  lookout,  and  also  that  the  accident  re- 
sulted from  a  risk  assumed  by  plaintiff. 

By  the  first  and  second  assignments  of  appellant  it  is  sought  to  have 
presented  practically  the  same  question.  The  second  assignment  being 
a  proper  one,  it  seems  unnecessary  to  consider  whether  or  not  the  first 
assignment  is  a  proper  one  under  the  rules. 

The  second  assignment  is  that  the  court  erred  in  refusing  to  give 
defendant's  special  charge  number  3,  which  reads  as  follows :  ''If  jou 
believe  from  the  evidence  that  the  electric  headlight  used  by  the 
plaintiff  on  his  engine  on  the  night  of  his  injury  was  defective,  and 
that  he  knew  of  such  defect,  and  continued  to  use  said  electric  light 
without  making  any  endeavor  to  have  the  same  replaced  by  a  proper 
light,  and  you  further  believe  from  the  evidence  that  a  person  of  ordi- 
nary prudence  would  not  have  done  so,  and  you  further  believe  from 
the  evidence  that  the  accident  to  plaintiff  resulted  from  his  use  of  said 
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defective  light,  then  the  court  instructs  you  that  he  was  guilty  of  con- 
tributory negligence,  and  you  will  return  your  verdict  for  the  defendant." 

It  appears  that  plaintiff  was  allowed  to  testify  on  cross-examination 
to  a  certain  extent  concerning  the  headlight  being  defective.  The 
derailment  happened  at  Davenport,  and  the  engine  with  its  headlight 
came  to  plaintiff  at  Taylor.  We  give  plaintiff's  testimony  as  introduced 
and  as  relied  on  by  defendant  in  this  connection,  quoting  from  appel- 
lant's brief:  '1  had  a  bad  light  (headlight).  I  worked  on  it  at  Taylor 
myself  and  got  it  in  running  condition.  It  was  a  defective  headlight, 
and  had  been  ever  since  it  was  on  the  engine.  It  was  bad  when  I  got 
it  and  bad  all  the  way  to  Davenport."  He  also  testified  that  the  train 
at  the  time  he  first  saw  the  condition  of  the  switch  was  running  twenty- 
five  or  thirty  miles  an  hour,  and  that  he  was  able  before  he  struck  the 
switch  point  to  slow  dovm  to  ten  or  fifteen  miles  an  hour.  Also  that  if 
he  had  had  a  good  light  it  might  have  made  some  difference. 

The  court  refused  to  give  the  requested  charge  with  this  indorsement : 
*^Befused  for  the  reason  that  the  evidence  with  reference  to  this  light 
was  excluded  at  the  instance  of  defendant."  By  a  bill  of  exceptions  it 
is  made  to  appear  that  on  re-examination  of  plaintiff,  his  counsel  under- 
took, to  examine  him  fully  with  reference  to  the  defective  headlight  and 
its  effect  on  the  transaction,  and  appellant  had  the  court  "refuse  to 
permit  plaintiff  to  testify  to  the  condition  of  the  headlight,  and  what 
plaintiff  or  defendant  did  with  reference  to  said  headlight  before  leaving 
on  the  trip  from  Taylor  or  to  any  facts  relating  to  said  headlight,  and 
to  plaintiff's  and  defendant's  connection  therewith,"  upon  "objection  to 
the  testimony  as  to  whether  when  this  man  came  out  of  Taylor  he  had 
knowledge  of  the  headlight,  and  also  as  to  whether  it  was  inspected  by 
the  traveling  engineer  as  totally  irrelevant  to  this  case  and  not  war- 
ranted by  the  pleadings  and  they  have  not  groimded  the  right  to  recover 
upon  that  issue." 

In  this  connection  we  may  call  attention  to  the  fact  that  while  de- 
fendant pleaded  assumed  risk,  it  did  so  in  general  terms,  thereby  em- 
bracing any  form  of  assumed  risk — that  is  to  say  risks  ordinarily  inci- 
dent to  the  work  as  well  as  risks  not  so  incident,  but  arising  from  the 
circumstance  that  the  danger  was  a  known  one.  It  would  seem  that  it 
was  for  defendant  to  decide  at  the  trial  how  far,  and  in  what  respects, 
it  relied  on  this  plea,  and  if  it  took  the  position  at  the  trial — ^that  is 
while  the  evidence  was  being  adduced — that  matters  relating  to  the  head- 
light were  not  involved,  and  procured  the  court  to  suppress  any  further 
inquiry  into  that  question  on  that  ground,  it  could  not,  when  the  case 
came  to  be  submitted  to  the  jury,  insist  on  the  submission  of  such  issue. 

Assuming,  however,  that  defendant  was  in  a  position  to  ask  to  have 
the  issue  submitted,  we  think  the  charge  was  properly  refused.  It  was 
really  a  charge  on  assumed  risk,  though  clothed  in  the  form  of  a  charge 
on  contributory  negligence.  The  proposition  advanced  by  the  brief 
under  the  assignment  is  a  proposition  of  assumed  risk,  pure  and  simple. 
So  also  the  argument. 
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The  charge  in  effect  would  have  directed  the  jury  to  find  for  defend- 
ant if  plaintiff  on  account  of  the  insufficient  headlight  knew  of  its 
defective  condition,  and  did  not  act  as  a  prudent  person  in  working 
with  it  in  that  condition,  and  the  accident  resulted  from  the  use  of  such 
defective  light,  without  regard  to  defendant's  negligence  in  respect  to  the 
switch.  The  error  lies  in  assuming  that  the  defect  in  the  switch  which, 
to  say  the  least,  was  a  concurring  cause  (more  likely  the  proximate 
cause)  of  the  accident,  was  a  part  of  the  risk  involved  in  the  use  of  the 
defective  headlight.  It  is  plain  that  it  was  not.  Plaintiff  could  not, 
in  continuing  to  run  the  engine  with  a  defective  light,  foresee  defend- 
ant's negligence  in  failing  to  keep  the  track  ahead  of  him  in  proper 
condition.  This  superadded  act  of  negligence  had  nothing  to  do  with 
the  headlight,  and  it  is  well  established  that  the  servant  is  never  re- 
quired to  anticipate  the  master's  negligence,  and  to  guard  against  it 
Plaintiff,  if  he  knew  of  the  insufficiency  of  the  light,  and  nevertheless 
proceeded  to  run  the  engine,  took  the  risks  of  injury  to  himself  which 
were  due  to  the  defective  light,  but  nothing  more  than  this — ^not  risks 
growing  out  of  the  independent  acts  of  negligence  by  the  df;fendant. 
For  example,  suppose  no  headlight  was  furnished  plaintiff  at  all,  and 
he,  notwithstanding  this,  undertook  to  run  the  engine  along  the  track 
in  the  dark,  he  unquestionably  could  not  recover  for  injuries  due  to 
obstructions  on  the  track,  not  there  through  any  negligence  of  the 
defendant,  as  for  example  running  into  cattle,  or  obstructions  placed 
there  by  third  parties.  But  in  such  a  case,  if  he  was  injured  because 
of  a  defective  switch,  or  any  other  negligent  act  of  defendant  which  he 
did  not  know  and  could  not  have  anticipated,  we  think  there  would  be 
no  question  of  his  right  to  recover,  so  far  as  the  question  of  his  assnm* 
ing  such  risk  would  be  concerned.  The  rule  is  the  same  when  the  light 
is  insufficient.  He  might  be  guilty  of  contributory  negligence,  and 
therefore  debarred  from  recovering  by  not  observing  a  proper  lookout 
or  reasonable  care  in  averting  the  disaster  after  he  saw  the  danger, 
under  the  circumstances;  but  he  could  not  be  held,  from  the  mere  use 
of  the  defective  light,  to  have  assumed  the  risk  of  another  act  of  negli- 
gence by  defendant,  which  he  did  not  know,  and  was  not  bound  to  fore- 
stall. Missouri  P.  Kailway  Co.  v.  Somers,  78  Texas,  440;  Gulf,  C.  & 
S.  F.  Railway  Co.  v.  Shearer,  1  Texas  Civ.  App.,  343;  Fort  Worth  A 
D.  C.  Railway  Co.  v.  Wilson,  3  Texas  Civ.  App.,  587. 

The  issue  of  contributory  negligence  was  fully  submitted. 

From  the  state  of  the  evidence  in  this  record,  we  are  unable  to  sus- 
tain the  third  and  fourth  assignments  of  error. 

We  conclude  as  facts  from  the  record  that  plaintiff  came  by  his  in- 
juries in  consequence  of  the  negligent  act  of  defendant  in  having  its 
track  in  a  defective  condition;  that  plaintiff,  although  he  knew  of  the 
defective  headlight,  did  not  know  of  the  defective  track,  and  did  not 
discover  it  in  time  to  avoid  the  injury  by  the  exercise  of  reasonable  care, 
and  that  the  damages  found  are  not  excessive. 

Plaintiff  was  38  years  old  and  sound  when  injured,  and  was  earning 
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fiom  $140  to  $150  per  month.  He  hovered  between  life  and  death  for 
many  months,  suffering  great  agony.  He  has  become  a  physical  wreck, 
unable  from  his  spinal  injuries  to  move  his  head  or  preserve  his  balance 
naturally;  is  never  without  pain;  is  totally  incapacitated  for  labor;  one 
side  is  virtually  paralyzed,  and  his  tendency  is  to  grow  worse.  Evidence 
of  this  character  warranted  the  verdict  for  $20,000. 

Affirmed, 

ON  MOTION  FOB  REHEARING. 

JAMES,  Chief  Justice. — Appellant  seems  to  insist  that  as  defend- 
ant furnished  plaintiff  with  a  defective  headlight,  and  plaintiff  knew 
the  fact,  and  knew  that  he  could  not  see  ahead  of  him  as  far  with  it  as 
.  he  could  have  seen  with  a  perfect  one,  therefore  plaintiff,  in  operating 
the  train  with  this  light,  assumed  the  risk  of  injury  from  the  misplaced 
switch  because  he  could  have  seen  this  danger  ahead  far  enough  off  to  have 
stopped  the  train  before  coming  to  it,  if  the  light  had  been  a  proper 
one.  In  our  opinion  defendant  could  not,  under  the  evidence  here, 
make  this  contention  of  assumed  risk  after  furnishing  plaintiff  with  the 
defective  light.  Defendant  knew  the  condition  of  the  light  as  well  as 
plaintiff  did.  In  setting  him  to  work  with  it,  it  could  claim  that  plain- 
tiff assumed  the  risks  ordinarily  incident  to  its  use,  but  not  further. 
That  is  to  say,  plaintiff  would  still  have  the  right  to  rely  on  the  master's 
exercising  ordinary  care  with  reference  to  his  safety  under  such  existing 
conditions,  and  in  avoiding  any  negligence  which  would  increase  his 
danger  under  such  conditions.  The  evidence  might  be  uncontradicted 
to  the  effect  that  with  a  good  light  on  the  engine  this  injury  would  not 
have  occurred,  still  defendant  could  not  surround  plaintiff  with  the 
conditions  under  which  he  worked,  then  misplace  the  switch  ahead  of 
him  and  say :  **You  knew  that  with  a  better  light  you  could  have  dis- 
covered this  danger  in  time  to  have  saved  yourself  from  it,  and  there- 
fore you  assumed  the  risk  of  it,  although  you  might  not  have  been  able  to 
avoid  it  with  the  light  furnished  you."  This  follows,  if  there  is  any- 
thing in  the  rule  that  an  employe  is  not  required  to  anticipate  the 
master's  negligence.  Iji  this  case  it  was  not  known  to  plaintiff  that  the 
track  ahead  of  him  was  in  this  defective  condition;  he  could  not  be 
found  to  have  anticipated  it,  if  he  had  a  right,  as  is  the  law,  to  rely  on 
his  master  exercising  reasonable  care  with  respect  to  his  safety.  There- 
fore the  charge  complained  of  in  the  first  assignment  was  not  wrong  in 
not  allowing  the  jury  to  find  that  plaintiff,  in  using  this  light,  assumed 
the  risk  of  such  extraordinary  danger  created  by  appellant. 

It  seems  to  us  that  the  charge  complained  of  went  far  enough,  prob- 
ably too  far,  in  allowing  the  jury  to  find  that  plaintiff's  injury  resulted 
from  a  risk  ordinarily  incident  to  his  employment.  We  can  see  how 
appellant  was  entitled  to  have  the  question  of  plaintiff's  contributory 
negligence  submitted,  but  this  was  fully  submitted. 

The  motion  is  overruled. 

Overruled. 
Writ  of  error  refused. 

Vol.  33  Civil— 20 


axj  W.  U.  Telegraph  Co.  v.  Abnold. 

Western  Union  Telegraph  Company  v.  Mary  C.  Arnold  et  al. 

Decided  October  21,  1903. 

JviiBdictioii — Cues  Followed. 

FoUowing  cases  cited,  held,  that  where  the  plaintiff's  demand  is  redaoed  hj 
demurrer  to  a  sum  less  than  the  amount  of  which  the  court  would  have  juris- 
diction, the  court  is  without  authority  to  proceed  further,  and  the  case  should 
be  dismissed.  Note  the  dissenting  opinion  of  Key,  Associate  Justice,  controvert- 
ing the  principle. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hob. 
W.  G.  Taliaferro. 

Norman  0.  Kiiirell  and  Geo.  H.  Fearons,  for  appellant. 

Monia  J.  Moore  and  Hefley,  McBride  &  Watson,  for  appellees. 

FISHER,  Chiep  Justice. — ^During  its  last  tenn  this  court  certified 
to  the  Supreme  Court  the  question  whether  the  plaintiff's  petition 
stated  a  cause  of  action  entitling  the  plaintiff  to  recover  damages  for 
mental  suffering  arising  from  the  negligence  of  the  appellant  for  fail- 
ure to  deliver  the  tele^am  upon  which  the  cause  of  action  is  based. 
This  embraced  all  the  plaintiff's  claim,  except  an  item  of  "25  cents,  tiie 
cost  of  the  message. 

The  Supreme  Court  in  answering  the  question  held  that  the  petitioa 
did  not  state  a  cause  of  action,  and  in  effect  held  that  it  was  subject  to 
a  general  demurrer. 

The  only  question  left  in  the  case  is  whether  or  not  the  district 
court  and  this  court  have  jurisdiction  to  render  a  judgment  in  favor  of 
appellee  for  the  25  cents,  the  cost  of  the  message.  In  effect  it  is  held 
in  the  following  cases  that  where  the  plaintiff's  demand  is  reduced  by 
demurrer  to  a  sum  less  than  the  amount  of  which  the  court  would  have 
jurisdiction,  that  the  court  is  without  authority  to  proceed  further,  and 
the  case  should  be  dismissed.  Lowe  v.  Dowbam,  26  Texas,  509;  Had- 
dock V.  Taylor,  74  Texas,  216 ;  Eowan  v.  Telegraph  Co.,  75  Texas,  26 ; 
Wood  County  v.  Cate,  75  Texas,  219;  Peterson  v.  Thomas,  24  S.  W. 
Rep.,  1124;  Thomas  v.  Telegraph  Co.,  25  Texas  Civ.  App.,  398;  Mc- 
Faden  v.  San  Antonio,  22  Texas  Civ.  App.,  140  (a  writ  of  error  was 
refused  in  this  case) ;  Keller  v.  Huffman,  26  S.  W.  Eep.,  863 ;  Doherty 
V.  Galveston,  19  Texas  Civ.  App.,  708;  Bobinson  v.  Garrett,  54  S.  W. 
Rep.,  270 ;  Hill  v.  Strauss,  56  S.  W.  Rep.,  540 ;  Roller  v.  Gundelowits, 
73  S.  W.  Rep.,  1071 ;  Shutz  v.  Lessman,  92  Texas,  488 ;  Missouri,  EL  & 
T.  Railway  Co.  v.  Kolbe,  95  Texas,  77;  Conner  v.  Sewell,  90  Texas,  275- 

These  cases  rest  upon  the  doctrine  that  joining  an  item  or  claim  for 
which  the  law  affords  no  relief  or  remedy  for  the  recovery  thereof  with 
one  for  which  a  cause  of  action  exists,  when  the  latter  is  not  of  Talue 
or  amount  within  the  jurisdiction  of  the  coxirt,  that  jurisdiction  does 
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not  exist,  and  that  when  this  is  apparent  from  the  face  of  the  petition, 
the  court  will,  as  a  matter  of  law,  in  sustaining  demurrers,  in  effect 
determine  that  the  case  alleged  is  in  part  fictitious.  Mere  averment 
or  assertion  of  a  claim  or  demand  will  not  create  a  cause  of  action  which 
the  court  can  adjudicate,  when  neither  law  nor  equity  recognize  that 
the  facts  upon  which  the  claim  or  demand  is  based  furnishes  the  basis 
for  any  relief.  This  principle  is  well  illustrated  id  the  case  of  Conner 
V.  Sewell,  90  Texas,  275.  A  different  rule,  however,  obtains  when  want 
of  jurisdiction  arises  as  an  issue  of  fact.  When  a  demand  is  pleaded 
for  which  an  action  would  lie  and  over  which  the  court  has  jurisdiction 
according  to  the  averments  of  the  petition,  the  presumption  will  be 
indulged  in  the  bona  fides  of  the  par^  bringing  the  suit,  and  that  it  is 
not  fictitious  or  that  the  demand  was  not  laid  at  a  sum  for  the  purpose 
of  fraudulently  conferring  jurisdiction;  and  also  that  when  two  or 
more  demands  are  sued  upon,  and  they  are  of  a  nature  that  can  properly 
be  joined  in  one  suit,  and  for  each  of  which  a  cause  of  action  would  lie, 
the  failure  to  establish  one  or  more  would  not  defeat  the  jurisdiction 
of  the  court,  although  the  one  so  established  and  proven  would  be  for 
a  sum  less  in  amount  than  the  court  would  originally  have  jurisdic- 
tion of. 

Judgment  is  reversed  and  cause  remanded  with  instructions  to  the 
trial  court  'to  dismiss  the  case  at  cost  of  appellees.  Cost  of  appeal  is 
adjudged  against  appellees. 

Ordered  accordingly, 

DISSENTING    OPINION. 

KEY,  Associate  Justice. — Not  being  able  to  concur  with  his  asso- 
ciates as  to  the  disposition  made  of  this  case,  the  writer  will  state  the 
grounds  upon  which  his  dissent  rests.  The  main  question  in  the  case 
has  been  certified  to  and  decided  by  the  Supreme  Court,  and  I  have  no 
fault  to  find  with  that  decision,  which  settles  the  law  of  the  case  against 
the  plaintiffs  as  to  all  the  damages  sued  for,  except  the  contract  price 
paid  by  them  for  transmitting  the  message.  That  the  petition  states 
a  cause  of  action  for.the  latter  sum  is  not  denied  by  the  majority  opinion. 

The  plaintiffs'  petition  charges  the  defendant  with  breach  of  the 
contract  to  transmit  and  deliver  a  telegraphic  message  announcing  the 
death  and  contemplated  burial  of  a  relative  of  the  plaintiffs.  The  mes- 
sage was  sent  by  the  plaintiffs  to  a  friend,  who  was  a  minister  of  the 
gospel,  and  whom  the  plaintiffs  desired  to  be  present  and  oflBciate  at 
the  funeral ;  which,  according  to  the  averments  of  the  petition,  he  failed 
to  do,  on  account  of  the  defendant's  breach  of  its  contract.  On  account 
of  that  breach  the  plaintiffs  alleged  that  they  sustaiued  mental  pain 
and  suffering  to  their  damage  over  $1900,  for  which  sum,  together  with 
25  cents  paid  the  defendant  for  transmitting  the  message,  the  petition 
prays  judgment  against  the  defendant. 

The  Supreme  Court  held  that  the  averments  of  the  petition  failed 
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to  bring  it  within  the  class  of  cases  in  which  damages  are  recoverable 
for  mental  suffering;  and  because  of  that  holding,  a  majority  of  this 
court  holds  that  the  plaintiffs'  entire  case  must  be  dismissed,  upon  the 
theory  that  sustaining  an  exception  to  so  much  of  the  petition  as  se^ 
recovery  for  mental  suffering  reduces  the  amount  in  controvert  to  less 
than  $600,  and  below  district  court  jurisdiction. 

The  writer  dissents,  and  maintains  (1)  that  when  the  plaintife*  peti- 
tion was  filed,  and  the  defendant  served  with  citation,  the  district  court 
acquired  jurisdiction  of  the  entire  case;  and  (2)  that  when  the  case  is 
remanded,  that  court  will  still  have  jurisdiction  to  try  the  case  and 
render  judgment. 

The  term  jurisdiction,  when  applied  to  courts,  and  not  restricted  by 
the  written  law  conferring  it,  means  the  power  to  hear  and  decide  issnes, 
both  of  law  and  fact,  and  the  power  to.  enforce  the  conclusion  reached 
by.  the  court.  A  text  writer  defines  jurisdiction  as  **the  power  con- 
ferred on  a  court  by  constitution  or  statute  to  take  cognizance  of  the 
subject  matter  of  a  litigation  and  the  parties  brought  before  it,  and  to 
legally  hear,  try  and  determine  the  issues  and  render  judgment  accord- 
ing  to  the  general  rules  of  law  upon  the  issues  joined  by  them,  either 
of  law  or  of  fact,  or  both."  Brown  on  Jurisdiction,  sec.  2.  See  also 
17  Am.  and  Eng.  Enc.  of  Law.,  7  ed.,  1041, 1042,  and  cases  there  cited; 
also  Townes  on  Texas  Pleading,  pp.  18,  19. 

And  it  seems  quite  clear  to  my  mind  that  when  jurisdiction  is  made 
to  depend  alone  upon  the  amount  in  controversy,  the  controversy  may 
be  one  of  law  or  of  fact,  or  both.  And  it  seems  quite  as  clear  that  the 
provision  of  the  Constitution  applicable  to  this  class  of  cases  makes 
the  amount  in  controversy  the  sole  test  of  jurisdiction,  for  it  declares 
that  "the  district  court  shall  have  original  jurisdiction  *  *  *  of  all 
suits,  complaints  or  pleas  whatever,  without  regard  to  any  distinction 
between  law  and  equity,  when  the  matter  in  controversy  shall  be  valued 
at  or  amount  to  five  hundred  dollars,  exclusive  of  interest**  If  the 
framers  of  this  provision  had  intended  to  limit  jurisdiction  under  it 
to  cases  in  which  the  pleadings  state  a  cause  of  action,  why  did  they 
fail  to  use  the  term  "causes  of  action"  in  that  provision,  wh«i  they 
used  it  in  anotlaer  paragraph  in  the  same  section  describing  a  different 
class  of  cases  ?  The  language,  "all  suits,  complaints  or  pleas  whatever,**, 
is  exceedingly  broad,  and  includes  those  which  fail  to  state  a  good 
cause  of  action,  as  well  as  those  which  do;  and  yet  the  only  limitation 
the  makers  of  the  Constitution  saw  proper  to  place  upon  it  was  the 
amount  in  controversy. 

In  my  judgment,  the  plain  language  and  obvious  meaning  of  the 
Constitution  is  that  when  a  plaintiff,  in  good  faith,  files  a  suit,  com- 
plaint or  plea,  by  whicH  he  seeks  to  recover  from  a  defendant  money 
or  other  property,  alleged  in  his  pleading  to  be  of  the  value  of  more 
than  $500,  exclusive  of  interest,  the  district  court  has  jurisdiction  to 
make  any  ruling  or  decision  that  it  sees  proper  to  make.  It  may  render 
judgment  for  the  plaintiff  for  less  than  $500,  because  of  the  want  of 
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evidence  to  show  greater  liability,  or  becdxise  it  may  hold  that  the 
defendant  is  not,  in  law,  liable  for  a  portion  of  the  amount  sought  to 
be  recovered,  conceding  the  facts  to  be  as  alleged  in  the  plaintiffs 
petition. 

The  decisions  cited  in  support  of  the  majority  opinion  seem  to  pro- 
ceed upon  the  theory  that  when  a  plaintifE*s  petition  asserts  two  grounds 
of  recovery  for  an  amount  exceeding  $500,  one  stating  a  cause  of  action 
and  the  other  failing  so  to  do,  the  district  court  will  have  jurisdiction 
until  a  demurrer  is  sustained  to  that  portion  of  the  petition  which  fails 
to  state  a  cause  of  action,  and  the  amount  sought  to  be  recovered  on  the 
other  branch  of  the  case  is  less  than  $500. 

With  all  due  respect  to  the  decisions  which  support  that  conclusion, 
the  conclusion  itself  is  believed  to  be  imsound  and  contrary  to  the 
weight  of  authority.  It  has  been  repeatedly  held  in  this  State,  and  the 
ruling  is  in  harmony  with  the  great  weight  of  decision  in  other  juris- 
dictions, that  jurisdiction  of  the  subject  matter  is  determined  by  the 
averments  contained  in  the  plaintiff's  petition,  unless  the  defendant 
charges  the  plaintiff  with  making  false  averments  or  contentions,  for 
the  purpose  of  conferring  jurisdiction,  or  imless  such  purpose  is  apparent 
on  the  face  of  the  plaintiffs  pleading. 

In  the  beginning  of  our  judicial  history,  the  Supreme  Court  of  the 
Republic  of  Texas  stated  the  rule  in  this  apt  language :  "The  amoimt 
in  controversy  is  the  amount  qlaimed  in  the  plaintiff^s  petition.'* 
Hunter  v.  Oelrich,  Dallam,  358.  In  Tarbor  &  Brown  v.  Kennon,  3 
Texas,  8,  this  language  was  used  in  the  opinion:  "In  questions  of  juris- 
diction, it  has  often  been  ruled  that  the  plaintiff's  demand,  as  set  forth 
in  his  declaration  or  petition,  is  to  be  considered  the  matter  in  contro- 
versy, and  recourse  must  be  had  to  the  demand  thus  set  out  to  determine 
the  jurisdiction.  In  such  a  case  the  verdict,  it  is  held,  is  not  the  rule 
to  determine  the  amount  in  controversy,  but  when  a  plaintiff  declares 
for  a  sum  withiij  the  jurisdiction  conferred,  and  there  is  no  plea  to  the 
jurisdiction,  the  court  may  adjudicate  the  subject  matter  and  give  judg- 
ment for  a  less  sum  than  that  which  is  required  to  give  jurisdiction.'' 

These  decisions  have  been  frequently  cited  with  approval,  and  it  has 
been  repeatedly  held  that  when  a  plaintiff  sues  for  an  amoimt  within 
the  jurisdiction  of  the  court,  judgment  may  be  rendered  for  him  for 
a  sum  less  than  is  requisite  to  confer  jurisdiction.  The  principle  re- 
ferred to  was  applied  by  our  Supreme  Court  in  the  recent  case  of  Ablo- 
wich  v.  National  Bank,  95  Texas,  429.  In.  that  case  the  amount  sued 
for,  exclusive  of  interest,  was  less  than  $500,  but  as  the  plaintiffs  sought 
to  enforce  a  lien  on  land,  the  Supreme  Court  held  that  the  district  court 
had  jurisdiction  to  render  judgment  for  the  debt,  without  foreclosing  the 
Uen. 

Now,  if  it  be  true  that  a  plaintiff  may  sue  in  the  district  court  for 
^00,  and  the  court  has  jurisdiction  to  render  judgment  for  less  than 
$500,  then  why  should  it  be  held,  when  a  suit  is  brought  in  good  faith, 
that  if  exceptions  be  sustained  to  certain  items  sued  for  and  the  re- 
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mainder  be  less  than  $500,  the  court  loses  jurisdiction  to  render  judg- 
ment for  such  remainder?  To  so  hold  is  to  overlook  the  fact  that 
jurisdiction  is  determined  by  the  amount  claimed  in  good  faith  by  the 
plaintiff.  It  is  illogical  to  say  that  jurisdiction  depends  ^itirely  upon 
the  good  faith  averments  in  the  plaintiff's  petition,  and  then  say 
that  the  court  may  lose  jurisdiction  by  some  ruling  made  during 
the  trial.  No  action  of  the  court  can  change  the  contents  of  the 
plaintiff's  pleading.  When  a  plaintiff  sues  for  a  jurisdictional  amount, 
and  jurisdiction  is  determined  solely  by  the  amount  sued  for,  what 
difference  can  it  make  whether  the  amount  the  plaintiff  is  entitled  to 
recover  is  reduced  to  less  than  jurisdictional  value  by  a  finding  of  fact 
or  conclusion  of  law?  Neither  the  finding  of  fact  nor  conclusion  of 
law  would  change  tlie  fact  that  the  court  had  jurisdiction  of  the  suit  as 
originally  brought,  and  if  it  had  such  jurisdiction,  our  Supreme  Court, 
and  almost  all  other  courts,  hold  that  such  jurisdiction  remains,  al- 
though the  amount  of  the  plaintiff's  recovery  may  be  reduced  to  less 
than  the  jurisdictional  amount  by  the  verdict  of  the  jury. 

The  majority  opinion  seems  to  proceed  upon  the  theory  that  juris- 
diction of  the  subject  matter  does  not  exist,  unless  the  plaintiff's  peti- 
tion states  a  cause  of  action  for  the  jurisdictional  amount,  but  in  view 
of  the  broad  language  of  the  Constitution  conferring  jurisdiction  in  this 
class  of  cases,  and  for  the  reasons  heretofore  stated,  the  writer  can  not 
sanation  that  proposition.  If  such  .contention  be  correct,  then  the 
district  court  never  acquired  jurisdiction  of  the  subject  matter  of  this 
suit,  and  if  the  defendant  had  confessed  judgment,  such  judgment 
would  have  been  utterly  void,  because  jurisdiction  of  the  subject  matter 
Can  not  be  conferred  by  consent. 

It  is  also  said  in  tlie  mnjority  opinion  that  sustaining  a  demurrer 
in  this  class  of  cases,  in  effect,  determines  that  the  case  alleged  is  in 
part  fictitious,  and  I  find  myself  unable  to  sanction  that  conclusion. 
It  is  conceded  that  if  a  plaintiff  act  in  bad  faith,  for  the  purpose  of 
conferring  jurisdiction,  the  court  has  the  power  to  thwart  that  purpose 
and  refuse  to  entertain  the  suit.  It  is  also  conceded  that  such  bad 
faith  or  fraudulent  conduct  may  consist  in  averments  of  fact  known 
by  the  pleader  to  be  untrue,  or  in  legal  conclusions  or  prayers  for  relief 
in  the  petition,  which  the  pleader  knows,  or  should  be  presumed  to 
know,  are  untenable.  Our  own  decisions  illustrate  both  classes  of  cases. 
It  is  not  necessary  to  cite  cases  in  which  plaintiffs  have  been  charged 
with  alleging  excessive  values  or  amount  of  damages  for  the  purpose 
of  conferring  jurisdiction. 

The  other  class  of  cases  is  illustrated  by  Swigley  v.  Dickson,  2  Texas, 
193,  in  which  the  plaintiff  sued  on  a  note  upon  which  a  credit  was  in- 
dorsed, and  which  credit  reduced  the  amount  to  less  than  district  court 
jurisdiction.  The  petition  sought  to  recover  the  face  of  the  note,  and 
made  no  reference  to  the  credit.  The  note  was  filed  with  the  petition, 
and  the  court  held  in  effect,  that  it  appeared  from  the  petition  and  note 
that  the  plaintiff  in  claiming  the  face  of  the  note  was  acting  in  bad 
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faith,  in  order  to  evade  the  restriction  imposed  on  the  jurisdiction  of 
the  court  in  which  the  suit  was  brought.  Other  illustrations  might  be 
given  in  which  the  court  would  be  warranted  in  deciding  that  the  plain- 
tiff's pleading  showed  on  its  face  that  he  was  not  acting  in  good  faith 
in  the  conclusions  of  law  sought  to  be  drawn  from  the  facts  stated  in 
the  pleading.  For  instance,  in  a  suit  upon  a  note,  if  the  plaintiff,  with- 
out charging  the  defendant  with  any  other  wrongful  conduct  than  fail- 
ure to  pay  the  note,  should  ask  judgment  for  exemplary  damages.  It 
is  so  well  settled  that  such  damages  are  not  recoverable  in  such  a  case 
that  a  court  might  well  presume  that  they  were  not  claimed  in  good 
faith.  But  such  conclusion  is  not  warranted  in  every  case  in  which  the 
court  reaches  the  conclusion  that  the  plaintiff  is  asserting  a  claim  that 
he  is  not  entitled  to.  Controversies  often  arise,  and  cases  are  often 
presented,  in  which  good  lawyers  and  sometimes  judges  will  differ  as 
to  tlie  rules  of  law  by  which  the  rights  of  the  parties  should  be  gov- 
erned; and  in  such  a  case,  a  plaintiff  and  his  counsel  might  contend 
in  good  faith  that  he  was  entitled  to  recover,  and  yet  it  might  properly 
be  decided  that  he  was  not. 

In  an  early  case,  our  Supreme  Court  said,  **and  in  a  case  admitting 
of  reasonable  doubt,  as  to  whether  the  amount  in  controversy  is  within 
the  jurisdiction,  and  whether  the  plaintiff  might  have  had  reasonable 
ground  or  expectation  of  recovering  the  amount  claimed,  it  being  a 
sufficient  amount  to  give  jurisdiction,  the  case  will  not  be  dismissed 
for  the  want  of  jurisdiction."  Graham  v.  Eoder,  5  Texas,  145.  The 
case  at  bar  falls  in  the  class  of  cases  referred  to.  Our  Supreme  Court 
has  established  the  doctrine  that,  in  certain  cases,  damages  may  be  re- 
covered as  compensation  for  mental  anguish,  resulting  from  failure  to 
transmit  and  deliver  a  telegram ;  and  many  cases  have  arisen  since  that 
doctrine  was  first  announced  in  which  lawyers  and  judges  have,  in  good 
faith,  differed  as  to  the  right  to  recover  such  damages.  And  in  some 
cases  decided  by  the  Supreme  Court  the  line  of  demarcation  and  dis- 
tinction is  very  dim.  Such  being  the  conditions  when  the  facts  upon 
which  this  case  is  predicated  arose,  and  counsel  for  the  plaintiffs  having 
found  a  decision  in  another  State,  in  a  somewhat  similar  case,  which 
supports  the  right  to  maintain  such  an  action,  it  ought  not  to  be  held 
that  because  they  were  mistaken  in  the  views  of  the  law  which  they 
urged,  therefore  the  plaintiff's  action  to  recover  such  damages  was  not 
brought  in  good  faith  or  was  fictitious.  The  Tennessee  case  just  referred 
to,  and  which  tends  to  support  the  plaintiffs'  contention,  was  disap- 
proved by  our  Supreme  Court  in  this  case,  but  such  disapproval  does 
not  change  the  fact  that  it  may  have  influenced  the  plaintiffs  and  their 
counsel,  and  led  them  to  believe  that  they  were  entitled  to  recover  the 
damages  sued  for.  Furthermore,  the  trial  court  sustained  the  plain- 
tiffs' contention;  and  this  court  was  in  such  doubt  as  to  warrant  certi- 
fying tlie  question  to  the  Supreme  Court. 

Tidball  v.  Eichoff,  66  Texas,  68,  was  a  suit  on  a  bond  for  $300,  exe- 
cuted in  pursuance  of  an  order  of  court  in  a  suit  involving  a  contest 
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over  the  proceeds  of  the  sale  of  certain  property  sold  under  an  attach- 
ment lien.  .  Tlie  bond  obligated  its  makers  to  pay  EichofE  all  the  dam- 
ages that  he  might  sustain  in  case  they>  as  interveners  in  the  caeei 
failed  to  show  that  Eichoff  was  not  entitled  to  the  proceeds  of  the  sale 
Eichoff  asked  for  judgment  against  the  makers  of  the  bond,  for  $150 
attorney's  fee  paid  by  him  to  defend  his  rights  in  the  contest;  $150 
paid  by  him  for  his  personal  expenses  in  attending  court;  $128.81  inter- 
est on  the  proceeds  of  the  sale  of  the  attached  property,  and  $62.15 
court  costs  paid  by  him.  The  case  went  to  the  Supreme  Court,  wheie 
it  was  held  that  the  only  item  of  damages  recoverable  by  iEichoff  was 
the  item  of  interest  amoimting  to  $128.81.  The  case  was  reveraed 
(Eichoff  V.  Tidball,  61  Texas,  421),  and  at  the  second  trial  the  defend- 
ant excepted  to  all  the  other  items  set  up  in  the  plaintiff's  petition, 
which  exceptions  were  sustained.  Thereupon,  the  defendants  moved 
to  dismiss  the  suit^  because  the  amount  in  controversy  was  less  than 
$200  The  motion  was  overruled,  and  the  court  gave  judgment  for  the 
plaintiff  for  $102.50.  The  question  of  jurisdiction  was  presented  to 
the  Supreme  Court,  and,  after  enumerating  the  several  items  claimed 
by  the  petition,  Chief  Justice  Willie,  speaking  for  the  court,  said : 

"This  amount  being  in  controversy  between  the  parties,  the  case  was 
within  the  jurisdiction  of  the  county  court,  and  of  the  district  court, 
when  the  case  was  removed  there  by  reason  of  the  disability  of  the 
county  judge.  But  it  is  said  that  it  was  adjudged  by  this  court,  when 
the  case  was  before  us  on  a  former  appeal,  that  the  only  item  of  dam- 
ages which  the  plaintiff  was  entitled  to  recover  was  the  interest  upon 
the  $2929.25,  during  the  time  that  it  was  stayed  in  the  hands  of  the 
court  by  reason  of  the  execution  of  the  bond.  The  court  below  followed 
the  decision  of  this  court  upon  tHat  point,  and  rendered  judgment  for 
8  per  cent  interest  per  annum  upon  the  above  sum,  amoimting,  for  the 
time  it  was  detained  from  the  plaintiff,  to  $102.50.  It  is  now  claimed 
that  this  amount  being  within  the  exclusive  jurisdiction  of  a  justice  of 
the  peace,  the  court  below  was  not  authorized  to  enter  such  a  judgment. 

"The  objection  can  not  prevail.  The  rule  is  that  'jurisdiction  so  far 
as  matter  or  amount  in  value  is  concerned,  must  be  determined  by  the 
petition,  and  that  question  is  cqncluded  by  its  averments,  in  so  far  as 
they  state  the  facts  in  relation  to  the  thing  in  controversy,  unless  it 
otherwise  appears  that  a  plaintiff,  in  framing  his  petition,  has  improp- 
erly sought  to  give  jurisdiction  where  it  does  not  properly  belong.' 
Dwyer  v.  Bassett,  63  Texas,  274. 

"The  averments  of  the  petition,  therefore,  were  sufficient  to  give  tie 
court  below  jurisdiction  to  render  the  judgment  appealed  from.  If 
the  items  sued  for,  and  upon  which  no  recovery  was  had,  were  fraudu- 
lently included  in  the  suit  for  the  purpose  of  giving  the  court  a  juriBr 
diction  to  which  it  was  not  entitled,  this  should  have  been  pleaded  and 
made  an  issue  in  the  case.    Dwyer  v.  Bassett,  supra. 

^There  was  no  such  pleading  in  this  cause,  and  no  proof  that  any 
fraud  upon  the  jurisdiction  of  the  court  was  intended.    The  most  that 
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can  be  said  in  favor  of  the  appellant's  position  is  that  the  plaintiff 
below  was  mistaken  as  to  the  measure  of  damages  to  which  he  was 
entitled  by  reason  of  the  execution  of  the  bond.  That  he  was  not  hon- 
estly mistaken,  is  not  made  to  appear;  and  lie  can  not  be  deprived  of 
the  amount  which  he  is  justly  entitled  to  recover,  and  which  the  court 
below  was  authorized  to  adjudge  to  him,  because,  through  an  error  of 
law,  he  claimed  a  sum  in  addition  to  it,  to  which  he  had  no  right.'* 

That  case  is  referred  to  with  approval  in  Ratigan  v.  Holloway,  69 
Texas,  469,  and  Dwyer  v.  Brenham,  70  Texas,  33.  Similar  rulings 
were  made  by  this  court  at  its  last  term  in  Cammack  v.  Prather,  74  S. 
W.  Sep.,  354,  and  Hill  &  Morris  v.  Railway  Co. 

The  cases  cited  in  the  majority  opinion,  all  of  which  except  one  are 
later  than  the  case  in  66  Texas,  do  not  refer  to  that  case;  and  therefore 
it  seems  to  the  writer  that  it  has  been  overlooked  and  not  overruled  by 
the  Supreme  Court,  although  it  is  conceded  that  the  rulings  made  in 
the  cases  referred  to  in  74  and  75  Texas  are  in  direct  conflict  with 
Judge  Willie's  opinion  and  the  decision  in  the  Tidball  case. 

Therefore,  finding  the  decisions  of  the  Supreme  Court  in  conflict  on 
the  question,  and  believing  that  Judge  Willie's  opinion  states  the  law 
correctly,  the  writer  feels  constrained  to  dissent  from  the  ruling  made 
by  this  court  on  the  question  of  jurisdiction.  It  is  true  that  the  amount 
remaining  in  controversy  is  small,  but  the  costs  of  the  trial  court  are 
not  inconsiderable;  and  believing  that  the  suit  was  brought  in  good 
faith,  and  that  sustaining  an  exception  to  the  claim  for  damages  for 
mental  anguish  does  not  deprive  the  district  court  of  jurisdiction  of  the 
remaining  branch  of  the  case,  I  can  not  consent  to  the  action  of  this 
Gourt  in  directing  that  the  suit  be  dismissed  at  the  plaintiffs'  cost. 

Note. — The  decision  of  the  Supreme  Court  upon  certified  question  in 
this  case  is  reported  in  Western  Union  Telegraph  Company  v.  Arnold, 
96  Texas,  493.  After  the  foregoing  majority  and  dissenting  opinions 
were  rendered,  the  case  was  again  sent  to  the  Supreme  Court  upon  cer- 
tificate of  dissent,  where  the  disposition  made  of  it  in  accordance  with 
the  ruling  shown  by  the  opinion  of  the  majority  of  the  court  was 
afiKrmed.     Western  Union  Tel.  Co.  v.*  Arnold,  97. Texas,  365. 
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Galveston,  Hakrisburg  &  San  Antonio  Railway  Company  v. 

J.  M.  Hennegan. 

Decided  October  21,  1903. 

1.— Actions  £z  Contractu  and  Ez  Delicto— "Tort"  Defined* 

The  word  ''tort"  denotes  an  injury  inflicted  otherwise  than  by  a  mere  breach 
of  contract;  or  to  be  more  nicely  accurate,  a  tort  is  one's  disturbance  of  auother 
in  a  right  which  the  law  has  created,  either  in  the  absence  of  contract,  or  in  con- 
sequence of  the  relation  which  a  contract  had  established  between  the  parties. 
Bishop  on  Non-Contract  Law,  sec.  4.  In  this  definition  the  term  "right"  is  em- 
ployed strictly  in  a  legal  sense.  That  is  "in  the  sense  it  implies  something  with 
which  the  law  invests  one  person,  and  in  respect  to  which,  for  his  benefit,  an- 
other, or,  perhaps  all  otliers,  are  required  by  the  law  to  do  or  perform  acts,  or 
to  forbear  or  abstain  from  acts." 

2. — Same — Negligence. 

The  tort  asserted  in  this  case  is  the  alleged  negligence  of  the  defendant 
company.  ''Negligence,  as  constituting  a  cauAe  of  civil  action,  is  such  an  omis- 
sion by  a  responsible  person  to  use  that  degree  of  care,  diligence  and  skill  which 
was  his  legal  duty  to  use  for  the  protection  of  another  person  from  injury  as, 
in  a  natural  and  continuous  sequence,  causes  unintended  damage  to  the  latter." 
An  essential  element  of  negligence  is  a  legal  duty. 

8. — Same— Master  and  Servant — Medical  Attention. 

No  duty  arising  from  the  relation  of  master  and  servant  is  imposed  by  law 
upon  the  former  to  furnish  medical  treatment  to  the  latter  in  case  of  sickness. 
This  cause  of  action,  if  any,  arose  upon  the  contract  of  the  company  and  the 

Slaintiff,  and  if  maintainable  it  must  be  as  an  action  ex  contractu  and  not  ez 
elicto. 

Appeal  from  the  District  Court  of  Uvalde.  Tried  below  before  the 
Hon.  J.  S.  Martin. 

Baker,  Botis,  Baker  &  Loveti  and  Ellis  £  Love,  for  appellant. 

Fenley  &  Weir,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  action  brought  by  appellee 
against  appellant  to  recover  damages  which  he  claims  to  have  sustained 
from  the  alleged  negligence  of  the  latter  in  failing  to  furnish  him  medi- 
cal treatment,  hospital  accommodation,  and  service  in  accordance  with 
its  contract  with  him  while  he  was  sick  in  the  company's  employment. 

The  defenses  pleaded  were  not  guilty  and  contributory  negligence. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$3000,  from  which  the  defendant  has  appealed. 

For  the  purpose  of  disposing  of  this  appeal  and  illustrating  the  prin- 
ciples of  law  upon  which  it  is  determined,  we  will  briefly  state  the  sub- 
stance of  the  evidence  upon  which  the  plaintiff  relies  for  an  afiSnnanoe 
of  the  judgment. 

During  the  year  1901,  prior  to  the  1st  day  of  November,  plaintiff 
was  in  defendant's  employment  at  Uvalde  as  a  section  foreman  and 
boarding  master.    Under  the  contract  of  employment  it  was  agreed  that 
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the  defendant  should  deduct  from  plaintifif^s  wages  60  oents  per  month, 
to  be  applied,  according  to  the  rules  and  regulations  of  the  company,  to 
its  hospital  fund.  In  pursuance  of  the  agreement,  such  deduction  was 
made  during  the  term  of  plaintijBE's  employment.  In  consideration  of 
such  deduction  plaintiflE  was,  by  the  contract,  entitled  to  receive  from 
the  company  medical  treatment  in  case  of  sickness  or  physical  injury  as 
long  as,  in  the  opinion  of  the  company's  physician  attending  him,  it 
was  necessary,  not  to  exceed  one  year's  continuous  treatment  at  hospital, 
or  two  years'  continuous  treatment  outside  of  the  hospital.  Under  the 
rules  of  the  company  an  employe,  after  leaving  its  service,  was  not 
entitled  to  the  benefits  of  medical  and  surgical  treatment,  but  on  making 
application  therefor  on  the  date  of  the  termination  of  the  term  of  his 
employment,  to  the  superintendent  and  chief  surgeon  of  the  department 
in  which  he  was  employed,  he  would  be  entitled  to  such  treatment  for 
disabilities  incurred  prior  to  his  discharge  while  in  the  company's  em- 
ploy, and  to  a  continuance  of  the  treatment  until  discharged  as  cured  by 
some  surgeon  of  the  company.  To  entitle  an  employe  to  the  medical  or 
surgical  treatment  the  rules  of  the  company  require  an  order  on  a  cer- 
tain form,  signed  by  some  one  authorized  to  issue  it,  to  be  given  to  the 
company's  surgeon  at  the  time  his  services  were  first  required.  This 
order  is  called  a  permit.  When  such  permit  was  issued  if  the  surgeon 
saw  fit  to  send  the  employe  in  whose  favor  it  was  given  to  the  hospital, 
he  was  required  to  sign  and  return  it  to  him,  and  then  he  was  to  take 
it  to  the  station  agent,  who  would  countersign  it,  and  it  would  serve  as 
a  pass  oyer  the  company's  road  to  the  hospital,  and  entitle  him  to  medical 
treatment  therein.  At  the  time  plaintiff  claims  he  was  in  need  of 
and  entitled  to  medical  treatment,  which  he  alleges  was  negligently 
refused  him  by  the  company,  its  roadmaster,  J.  P.  Kelley,  was  the 
officer  whose  duty  it  was  to  issue  such  permit. 

On  the  15th  day  of  October,  1901,  plaintiff,  while  in  defendant's 
employment,  was  sick  with  a  fever  and  suffering  with  bladder  and  kidney 
trouble.  On  that  day  he  notified  Mr.  Kelley  of  his  sickness,  and  re- 
quested him  to  send  a  man  to  take  his  place,  but  did  not  then  notify 
him  that  he  was  in  need  of  a  physician  or  request  a  permit  for  medical 
treatment.  But  on  the  23d,  he  wrote  Mr.  Kelley  that  he  was  still  sick, 
and  renewed  his  request  to  send  a  man  to  take  his  place,  and  to  furnish 
him  with  a  hospital  permit.  Such  permit  not  being  furnished  him, 
plaintiff  renewed  his  request  to  Kelley  by  wire,  and  in  response  the 
permit  was  sent  on  the  next  day,  the  defendant  at  the  same  time  dis- 
charging plaintiff  from  its  service.  On  the  1st  of  November  the  plain- 
tiff in  person  presented  the  hospital  permit  to  the  company's  local 
physician  and  surgeon  at  Uvalde,  and  asked  to  be  sent  to  its  hospital  at 
San  Antonio  for  treatment.  This  request  was  refused  upon  the  ground 
that  plaintiff  was  not  entitled  to  medical  treatment  from  the  company, 
because  he  had  been  discharged  from  its  service.  Defendant  company 
never  gave  plaintiff  the  medical  treatment,  nor  furnished  him  the  hos- 
pital service  and  accommodation  contemplated  by  its  contract  with  him. 
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After  his  discharge  plaintiff  was  examined  and  treated  for  his  ail- 
ments by  other  physicians^  but  on  account  of  financial  condition  he  was 
unable  to  procure  such  treatment,  service  and  accommodation  as  the 
company,  by  its  contract,  had  agreed  to  furnish  him.  He  never  recov- 
ered from  the  disease  of  his  kidneys,  and  has  suffered,  and  his  health 
grown  worse  from  it  ever  since  the  16th  of  October,  1901,  and  his 
physician  gives  it  as  his  opinion  that  it  is  incurable.  The  evidence  in 
some  degree  tends  to  show  that  if  plaintiff  had  received  proper  medical 
treatment  at  the  incipiency  of  the  disease,  his  health  might  have  been 
restored. 

In  our  opinion  plaintiff  has  wholly  mistaken  the  character  of  his  cause 
of  action;  that  it  is  ex  contractu  and  not  ex  delicto.  Evidently  the 
cause  of  action,  if  any  there  be,  disclosed  by  pleading  and  evidence, 
arises  from  a  breafch  of  contract,  and  not  from  a  tort. 

While  a  tort,  perhaps,  has  never  been  accurately  defined,  and  from  its 
nature  may  be  incapable  of  an  exact  definition,  the  nearest  approach  to 
it,  it  is  believed,  has  been  made  by  Sir  Frederick  Pollock,  in  summing 
up  his  normal  idea  of  it,  which  is  as  follows : 

"Tort  is  an  act  or  omission  (not  being  merely  the  breach  of  a  daty 
arising  out  of  a  personal  relation,  or  undertaken  by  contract)  which  is 
related  to  harm  suffered  by  a  determinate  person  in  one  of  the  following 
ways: 

"(a)  It  may  be  an  act  which,  without  lawful  justification  or  excuse, 
is  intended  by  the  agent  to  cause  harm,  and  does  cause  the  harm  com* 
plained  of. 

"(b)  It  may  be  an  act  in  itself  contrary  to  law,  or  an  omission  of 
specific  legal  duty,  which  causes  harm  not  intended  by  the  person  so 
acting  or  omitting. 

"(c)  It  may  be  an  act  or  omission  causing  harm  which  the  person 
so  acting  or  omitting  did  not  intend  to  cause,  but  might  and  should  with 
due  diligence  have  foreseen  and  prevented. 

,  "(d)  It  may,  in  special  cases,  consist  merely  in  not  avoiding  or  pie* 
venting  harm  which  the  party  was  bound,  absolutely  or  vrithin  limits, 
to  avoid  or  prevent."    Webb's  Pollock  on  Torts,  p.  20. 

It  is  too  clear  for  argument  that  no  act  or  omission  complained  of 
by  plaintiff  or  shown  by  the  evidence  in  this  case  falls  within  this  defi* 
nition,  for  it  clearly  excludes  the  character  of  omission  upon  which  this 
action  is  based.  No  duty  arising  from  the  relation  of  master  and 
servant  is  imposed  by  law  upon  the  former  to  furnish  medical  treatment 
to  the  latter  in  case  of  sickness.  This  case  simply  shows  an  omission 
of  the  defendant  to  perform  a  duty  "undertaken  by  contract,^^  and  not 
an  omission  to  discharge  a  duty  imposed  by  law. 

"The  word  'tort'  denotes  an  injury  inflicted  otherwise  than  by  a 
mere  breach  of  contract ;  or,  to  be  more  nicely  accurate,  a  tort  is  one's 
disturbance  of  another  in  a  right  which  the  law  has  created,  either  in 
the  absence  of  contract,  or  in  consequence  of  the  relation  which  a  con- 
tract had  established  between  the  parties."    Bishop  on  Non-Contract 
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Law,  sec.  4.  In  this  definition  the  term  "right'^  is  employed  strictly 
in  a  legal  sense.  That  is,  "in  the  sense  it  implies  something  with  which 
the  law  invests  one  person,  and  in  respect  to  which,  for  his  benefit, 
another,  or  perhaps  all  others,  are  required  by  the  law  to  do  or  perform 
acts,  or  to  forbear  or  abstain  from  acts."    Cooley  on  Torts,  23. 

Though  a  tort  is  a  breach  of  a  duty  which  the  law,  in  distinction  from 
a  mere  contract,  has  imposed,  yet  the  imposition  of  it  may  have  been 
because  of  a  contract,  or  oecaose  of  it  and  something  else  oombining, 
when  otherwise  it  would  not  have  created  the  duty.  In  such  a  case  the 
party  injured  by  the  nonfulfillment  of  the  duty  may  proceed  against  the 
other  for  its  breach  or  for  the-  breach  of  the  contract  at  his  election,  for 
one  overlaps  the  other.  This  is  illustrated  by  cases  against  common 
carriers,  telegraph  companies,  innkeepers,  etc.,  upon  whom  the  law  in  the 
interest  of  the  public  has  imposed  certain  duties,  a  breach  of  which  is  a 
tort,  though  there  is  also  a  contract  which  is  violated  by  the  same  act. 
Or  an  illustration  more  analogous  to  the  facts  in  the  case  under  consid- . 
eration  might  be  made  by  the  following  hypothetical  case :  If  a  railway 
company,  having  undertaken  to  furnish  its  employes  medical  and  surgi- 
cal treatment,  through  its  failure  to  exercise  ordinary  care  in  procuring 
the  services  of  a  competent  and  skiUful  physician,  employed  an  incom- 
petent and  unskillful  one,  who,  by  reason  of  his  incompetency  or  lack 
of  skill,  in  attending  one  of  the  company's  servants,  failed  to  treat  him 
with  proper  care  and  skill,  whereby  the  employe  was  injured,  the  com- 
pany would  be  guilty  of  a  tort,  as  well  as  of  a  breach  of  contract. 

But  the  tort,  though  connected  with  the  contract,  would  arise  from 
the  company's  failure  to  discharge  the  duty  imposed  upon  it  by  law. 
While  independent  of  a  contract  no  duty  rests  upon  a  master  to  furnish 
his  servants  with  medical  and  surgical  treatment,  yet  if  he  undertakes 
to  furnish  such  treatment,  the  law  imposes  upon  him  the  duty  to  use 
reasonable  care  and  diligence  in  engaging  the  services  of  a  competent 
and  skillful  physician  and  surgeon  for  that  purpose.  And  if,  through 
his  failure  to  exercise  such  care  and  diligence,  the  physician  employed 
ifi  incompetent  and  unskillful,  and,  through  such  incompetency  or  lack 
of  skill  in  the  treatment  of  the  servant,  injures  him,  the  law  holds  the 
company  responsible  for  its  failure  to  discharge  the  legal  duty  thus  im* 
posed  upon  it.  Such  liability  rests  upon  a  failure  to  discharge  a  duty 
imposed  by  law,  and  is  independent  of  any  duty  arising  from  a  contract. 
Webb's  Pollock  on  Torts,  534. 

The  supposed  tort  in  this  case,  upon  which  it  is  sought  to  hold  the 
defendant  liable,  is  claimed  by  plaintiff  to  be  negligence.  ^'Negligence, 
constituting  a  cause  of  civil  action,  is  such  an  omission  by  a  responsible 
person  to  use  that  degree  of  care,  diligence  and  skill  which  wa&  his  legal 
duty  to  use  for  tlie  protection  of  another  person  from  injury  as,  in  a 
natural  and  continuous  sequence,  causes  unintended  damage  to  the 
latter/'  Shearm.  &  Rcdf.  on  Neg.,  sec.  3.  An  essential  element  of 
n^ligence,  as  is  shown  from  this  definition,  is,  as  in  all  other  species 
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of  tort,  a  legal  duty.    Without  such  legal  duty  and  a  breach  of  it,  fheie 
can  be  no  negligence  or  any  other  species  of  tort. 

As  the  undisputed  evidence,  taken  most  strongly  in  favor  of  the 
plaintiff  in  this  case,  shows  no  breach  of  a  legal  duty  by  the  defendant 
towards  the  plaintiff,  but  simply  an  omission  of  the  former  to  perform  a 
contract  involving  no  legal  duty,  and  from  which  no  such  duty  arose 
from  extraneous  circumstances  depending  upon  it,  we  can  not  see  upon 
what  principle  the  judgment  rendered  in  this  case  can  be  sustained.  If 
we  are  correct  in  our  view  of  the  law  applicable  to  the  facts  in  this  case, 
negligence  could  not  have  been  rightly  found  by  the  jury,  for  there  can 
be  no  negligence  when  the  undisputed  evidence  shows  clearly  an  abeence 
of  its  most  essential  element. 

The  elements  of  damages,  as  well  as  the  principles  upon  which  they 
are  founded,  are  essentially  different  in  actions  ex  contractu  and  actions 
ex  delicto.  Actions  upon  contract  do  not,  by  reason  of  the  nature  of 
the  transactions  involved,  ordinarily  embrace  any  other  than  pecuniazy 
elements.  But  in  actions  for  tort  founded  on  personal  injury,  every 
particular  phase  of  the  injury  may  enter  into  consideration  in  estimating 
the  damages, — loss  of  time,  with  reference  to  the  injured  party's  con- 
Uition  and  ability  to  earn  money  in  his  business  or  calling;  his  loss  from 
permanent  impairment  of  faculties,  mental  and  physical  pain  and  suffer- 
ing, disfigurement  and  expenses.  Suth.  on  Dam.,  sees.  92,  93,  100.  If 
the  injury  from  negligence  results  in  the  death  of  the  injured  party, 
then  a  right  of  action  is  given  certain  of  the  deceased's  relatives  against 
him  who  negligently  inflicted  the  injury.  In  such  an  action,  though 
arising  from  the  same  negligent  acts  of  the  defendant,  the  elements  of 
damages  are  different  from  what  they  would  have  been  in  an  action 
brought  by  the  injured  party  himself,  had  not  death  ensued.  It  can 
not  be  successfully  contended  that  if  the  plaintiff  in  this  case  had  died 
.from  the  failure  of  the  appellant  to  furnish  him  the  medical  treatment 
arid  care  it  contracted  to,  it  would  have  been  liable  to  his  parents^  wife 
and  children  for  the  damages  accruing  to  them  by  reason  of  his  death. 

While  the  case  made  by  the  plaintiff's  pleadings  and  evidence  was  met 
and  fought  all  the  way  through  by  the  defendant  as  though  it  were  one 
of  negligence,  yet  the  ingredients  of  contract  and  elements  of  negli- 
gence, and  the  damages  flowing  merely  from  the  breach  of  one  and  the 
existence  of  the  other,  are  so  essentially  different  that  we  can  not  see 
how  a  case  can  be  properly  tried  and  a  right  judgment  entered  upon  the 
theory  that  the  cause  of  action  arises  from  negligence,  when  it  is  merely 
a  breach  of  contract.  The  error,  though  not  assigned,  of  such  a  trial 
is,  in  our  opinion,  so  fundamental  that  it  requires  a  reversal  of  th« 
judgment 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  Tee  Cooper. 

Decided  October  23,  1903. 

i.— Practice— Verdict — Charge  of  Court. 

The  appellate  court  will  not  disturb  the  finding  of  a  jury  in  favor  of  plain- 
tiff, predicated  upon  conflicting  evidence,  especially  when  the  charge  imposed 
upon  the  plaintiff  a  greater  burden  of  proof  than  the  law  requires.  And  note 
that  upon  the  facts,  the  verdict  is  sustained. 

8.— Same. 

A  charge  of  the  court  not  warranted  by  the. proof  in  the  case,  is  properly 
Irefused. 

8.— Same — Contributory  Negligence. 

It  is  only  when  contributory  negligence  is  shown  as  a  matter  of  law,  that 
the  burden  ia  thrown  upon  the  plaintiff  to  relieve  himself  of  contributory  neg- 
ligence. 

4.— Same — ^Evidence. 

There  was  no  error  in  the  admission  in  evidence  of  mortality  tables  in 
order  to  show  life  expectancy,  notwithstanding  the  injury  to  the  plaintiff  did 
not  result  in  entire  disability. 

5.— Judgment  for  Attorney's  Fees. 

That  the  court  rendered  judgment  assigning  half  the  verdict  to  the  attor- 
neys in  accordance  with  a  previous  contract  in  writing  with  the  plaintiff,  as  a 
contingent  fee,  is  not  a  matter  of  which  the  appellant  can  complam. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below  before 
Hon.  L.  B.  Hightower. 

J.  W.  Terry,  F.  C.  &  R.  C.  Duff,  and  D.  W.  Olasscoch,  for  appellant. 

J.  Llewellyn,  for  appellee. 

GILL,  Associate  Justice. — ^Tfais  is  an  appeal  by  the  railway  com- 
pany from  a  judgment  rendered  against  it  in  favor  of  the  appellee,  Tee 
Cooper,  for  damages  alleged  to  have  been  suffered  by  him  through  the 
negligence  of  appellant's  employes  in  charge  of  one  of  its  engines  while 
he  was  in  the  discharge  of  his  duty  as  brakeman  on  one  of  appellant's 
freight  trains.  The  negligence  alleged  was  the  act  of  the  engineer  in 
running  or  backing  the  engine  and  tender  against  the  front  car  of  a 
freight  train  without  warning  or  signal,  and  in  violation  of  a  signal 
from  appellee  while  the  latter  was  engaged  in  adjusting  the  drawhead 
preparatory  to  making  the  coupling  to  the  tender. 

The  defendant  answered  by  general  denial  and  pleas  of  assumed  risk 
and  contributory  negligence. 

The  following  brief  statement  of  the  facts  will  serve  the  purposes  of 
this  opinion. 

In  September,  1902,  plaintiff  was  in  the  employ  of  defendant  as  head 
brakeman  on  a  freight  train  and  was  engaged  in  the  performance  of 
his  duties  as  such  on  the  night  of  the  accident.  When  the  train  he 
was  on  reached  a  point  near  the  East  San  Jacinto  River,  the  engine  and 
tender  were  detached  from  the  train  of  cars  and  run  a  short  distance 
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west  for  the  purpose  of  getting  water.  Immediately  thereafter  the  en- 
gine and  tender  was  backed  to  within  a  short  distance  of  the  train 
when^  in  response  to  a  stop  signal  from  plaintiff^  the  engine  was  stopped 
within  twelve  or  fifteen  feet  of  the  front  car.  Plaintiff  then  went  upon 
the  track  to  pull  the  drawhead  to  a  position  which  would  enable  it  to 
couple  automatically  by  impact  with  the  tender  coupler.  Just  as  he 
took  hold  of  the  drawhead^  and  while  he  was  looking  toward  it  and  not 
toward  the  tender,  the  engineer  backed  the  engine  and  tender  against 
the  car,  injuring  plaintiff  as  alleged.  The  engine  was  thus  backed  with- 
out signal  from  plaintiff,  without  his  knowledge,  and  without  warning 
either  by  bell,  whistle  or  otherwise. 

The  coupling  apparatus  was  of  the  automatic  kind  which,  when  in 
good  order,  coupled  by  impact  of  the  approaching  car  without  the  neces- 
sity of  going  between  the  cars  for  any  purpose. 

The  night  was  dark  and  the  signals  were  given  by  lanterns.  Plain- 
tiff had  a  lantern  which,  before  he  went  upon  the  track,  was  seen  by 
the  engineer  on  the  outside  of  the  track.  When  plaintiff  was  at  the 
drawhead  the  plaintiff^s  lantern  was  held  just  outside  the  rail. 

The  engineer  and  fireman  both  testified  that  they  did  not  know  the 
plaintiff  had  gone  between  the  cars  and  supposed  he  was  on  the  outside 
of  the  track.  That  the  engine  was  stopped  in  a  short  distance  of  the 
car  in  response  to  his  signal,  is  shown  without  dispute,  and  there  is  evi- 
dence to  support  the  conclusion  that  it  was  backed  upon  plaintiff  with- 
out his  knowledge,  and  without  signals  from  or  warning  to  him. 

The  main  points  of  controversy  are  the  condition  of  the  drawheads 
and  the  necessity  for  plaintiff  to  go  between  the  cars.  The  evidence 
is  conflicting,  the  defendant  making  a  strong  showing  from  several  wit- 
nesses that  the  apparatus  was  in  perfect  condition.  This  was  corro- 
borated by  the  fact  that  the  coupling  was  actually  made  notwithstand- 
ing the  accident.  On  the  other  hand,  it  was  undisputed  that  when 
plaintiff  undertook  to  make  the  same  coupling  at  Beaumont  on  the  same 
trip  it  required  two  efforts  to  do  so,  and  plaintiff  testified  that  the  draw- 
head  would  get  out  of  line  and  it  was  necessary  to  place  it  in  line  and 
hold  it  until  the  coupling  was  made,  and  he  further  stated  that  on  the 
occasion  of  the  accident  he  had  pulled  the  car  drawhead  when  the  ten- 
der struck  him.  It  is  fair  to  consider  further  in  this  connection  the 
fact  that  plaintiff  was  actually  between  the  cars  for  some  purpose  or  the 
accident  would  not  have  happened.  It  will  not  do  to  say  he  was  there 
without  motive,  for  to  place  himself  in  a  position  of  great  danger  with- 
out any  reason  would  be  against  nature.  It  is  not  difficult  to  credit  hia 
statement  that  he  at  least  believed  the  drawhead  needed  adjustment  in 
view  of  his  experience  with  it  at  Beaumont.  That  he  gave  a  silly  or 
impossible  explanation  as  to  the  cause  of  the  deflection  of  the  drawhead 
does  not  necessarily  prove  that  his  story  is  false.  It  simply  shows  that, 
without  any  knowledge  as  to  the  part  of  the  mechanism  of  the  draw- 
heads  underneath  the  cars,  he  was  advancing  the  theory  as  to  the  cause 
of  the  deflection. 
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Upon  the  issue  of  the  reason  for  his  presence  between  the  cars  the 
trial  court  imposed  perhaps  a  greater  burden  upon  the  plaintiff  than 
the  law  required,  for  the  charge  required  him  to  establish  a  necessity 
for  his  presence  there  rather  than  that  a  reasonably  prudent  man  would 
have  believed  his  presence  between  the  cars  was  necessary  under  the  cir- 
cumstances and  would  have  so  acted. 

On  this  issue  the  jury  have  found  in  favor  of  plaintiff,  and  we  do  not 
feel  authorized  to  disturb  the  finding. 

On  the  issue  of  whether  plaintiff  saw,  or  ought  to  have  seen,  the  ten- 
der when  it  began  to  approach  the  second  time,  the  trouble  with  plain- 
tiff's proof  is  the  presence  of  some  confusion  and  apparent  contradiction 
in  his  own  statement.  There  is  no  opposing  testimony,  the  plaintiff 
being  the  only  witness  to  his  own  acts  immediately  preceding  and  at- 
tending the  accident.  The  conflicts  and  confusion  are  more  apparent 
than  real  when  the  entire  statement  of  plaintiff  is  considered  together. 
That  he  did  not  actually  see  or  hear  the  engine's  approach  after  it 
stopped  in  response  to  the  stop  signal  goes  without  saying,  for  being 
sane,  even  if  he  remained  between  the  cars,  he  could  and  would  have 
assumed  such  position  as  to  escape  injury.  That  the  space  between  the 
cars  was  ample  for  his  safety  after  the  drawheads  ^touched  is  evidenced 
by  the  nature  of  his  injury,  which  was  to  his  foot  and  the  lower  part 
of  his  leg,  the  body  being  uninjured. 

The  engineer  says  he  approached  the  car  gently.  The  plaintiff  says 
the  approach  was  rapid  and  sudden.  The  nature  of  the  injuries  cor- 
roborates the  plaintiff's  statement  in  this  respect,  for  the  cars  must 
have  been  moved  considerably  by  the  impact  to  go  far  enough  to  catch 
the  plaintiff's  foot. 

That  he  was  not  negligent  in  failing  to  see  its  approach  is  not  an 
unreasonable  conclusion,  because  the  approaching  engine  had  stopped 
in  response  to  his  stop  signal,  and  it  being  the  manifest  duty  of  the 
engineer  not  to  approach  again  without  a  signal,  a  reasonably  prudent 
man  might,  as  plaintiff  did,  have  fastened  his  attention  for  a  moment 
on  the  car  drawhead,  resting  in  the  belief  that  the  engineer  would  not 
move  until  signaled  again. 

It  may  be  safely  said  the  following  facts  are  amply  established: 

First.  That  the  engine  stopped  in  response  to  plaintiff's  stop  signal, 
and  he  went  to  the  car  drawhead  in  the  belief  that  it  needed  adjustment 
in  order  to  be  successfully  coupled. 

Second.  That  while  between  the  cars  the  engineer,  without  further 
signal,  backed  the  engine  against  the  car  without  plaintiff's  knowledge 
and  mashed  his  foot,  rendering  amputation  necessary. 

That  the  engineer  was  negligent  in  backing  the  train  without  fur- 
ther signal  and  without  warning  it  seems  to  us  is  apparent.  We  find, 
therefore,  that  the  verdict  is  supported  by  the  evidence,  and  thus  dispose 
of  the  assignments  addressed  to  its  sufficiency  upon  the  issues  above 
discussed. 

We  will  now  dispose  of  such  assignments  as  present  questions  of  law. 
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Under  the  first,  second  and  sixth  assignments  appellant  contends  that 
because  plaintiff  after  learning  of  the  defect  in  the  coupler  continued 
in  the  service  of  defendant  he  assumed  the  risk  thereof. 

This  proposition  would  be  sound  if  he  complained  that  he  was  injured 
by  the  defective  coupler,  but  the  principle  invoked  can  have  no  appli- 
cation here.  Will  appellant  contend  that  the  brakeman  who  goes  under 
a  car  to  adjust  a  broken  brakcbeam  assumes  the  risk  of  the  engineer 
starting  the  train  and  crushing  him  without  warning? 

Under  the  seventh  assignment  appellant  contends  that  plaintiff  can 
not  recover  because  it  was  shown  that  he  was  familiar  with  rule  No. 
313,  which  directs  employes  never  to  place  themselves  in  a  dangeroiis 
position  until  they  know  the  engineer  has  seen  and  obeyed  the  signal, 
and  in  no  instance  to  act  upon  the  assumption  that  it  will  be  obeyed. 
A  complete  answer  to  this  contention  is  the  testimony  of  plaintiff, 
found  by  the  jury  to  be  true,  to  the  effect  that  his  stop  signal  was  obeyed 
and  the  engine  still  when  he  went  between  the  cars. 

By  the  tenth  assignment  appellant  complains  of  the  refusal  of  the 
trial  court  to  charge  upon  certain  rules  of  the  company  and  to  instruct 
the  jury  that  if  plaintiff,  when  injured,  was  acting  in  violation  of  such 
rules  lie  could  not  recover. 

Eule  No.  312,  embodied  in  the  charge  requested  and  refused,  was  upon 
the  subject  of  exposing  the  hands  and  arms  to  defective  or  ill  fitting 
coupling  apparatus.  As  the  injury  in  question  was  not  caused  by  de- 
fective apparatus,  the  charge  was  erroneous  and  should  not  have  been 
given. 

The  case  was  tried  in  part  upon  the  provisions  of  rule  No.  313,  and 
the  rule  itself  was  given  to  the  jury  in  a  special  charge. 

Rule  314  referred  to  the  danger  of  going  in  between  cars  while  in 
motion,  and  there  is  no  contention  that  plaintiff  violated  such  rule. 

Rule  417  requires  train  operatives  to  inspect  the  train  at  every  stop 
and  report  to  the  conductor  any  defective  apparatus.  As  there  is  no 
connection  between  tlie  accident  and  a  violation  of  this  rule  if  shown, 
it  is  manifest  the  charge  was  rightly  refused. 

The  appellant  asked  the  court  to  charge  that  the  burden  of  proof  was 
on  the  plaintiff  to  relieve  himself  of  the  suspicion  of  contributory  n^- 
ligonce,  and  complains  of  the  court's  refusal  to  give  it. 

It  is  clear  that  contributory  negligence  was  not  shown  as  matter  of 
law,  and  unless  this  was  done  it  is  well  settled  that  such  a  charge  would 
be  error.     Railway  Co.  v.  Shoider,  cS8  Texas,  158. 

The  point  is  made  under  the  eighth  assignment  that  as  the  injury  to 
plaintiff,  though  permanent,  did  not  result  in  entire  disability,  it  was 
error  to  allow  proof  of  his  life  expectancy  by  the  introduction  of  mor- 
tality tables. 

We  are  aware  that  the  point  has  been  sustained  by  our  Supreme  Court 
and  other  courts  of  civil  appeals  in  this  State.  Railway  v.  Douglas,  69 
Texas,  G99;  City  of  Honey  Grove  v.  Lancaster,  50  S.  W.  Rep.,  1053; 
Railway  v.  Nelson,  49  S.  W.  Rep.,  713.    But  in  Railway  v.  Cooper»  2 
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Texas  Civ.  App.,  42,  this  court  after  a  review  of  the  authorities  an- 
nounced a  different  rule  and  the  Supreme  Court  refused  writ  of  erit>r 
in  the  case.  We  believe  the  weight  of  reason  is  with  the  rule  as  tlien 
announced,  and  we  are  of  opinion  the  refusal  of  writ  of  error  should  be 
treated  as  an  approval  of  the  doctrine  by  our  courts  of  last  resort.  The 
objection  that  the  mortality  table  admitted  in  evidence  was  not  suffi- 
ciently identified  as  in  general  use,  is  without  merit. 

The  plaintiff  agreed  that  the  court  might  render  judgment  in  favor 
of  his  attorney,  Lewellyn,  for  half  the  amount  recovered,  that  sum 
having  been  theretofore  assigned  to  him  in  writing  as  a  contingent  fee. 
The  judgment  was  accordingly  so  rendered.  By  appropriate  assign- 
ments of  error  this  feature  of  it  is  assailed.  We  are  of  opinion  that  if 
error  it  in  nowise  affects  appellant,  and  its  complaint  in  this  respect 
ought  not  to  be  allowed. 

The  other  assignments  need  not  be  mentioned  in  detail.  They  are 
believed  to  be  without  merit. 

The  general  charge  of  the  trial  court,  together  with  the  special  charges 

given,  fairly  and  correctly  submitted  the  cause  to  the  jury  and  the 

issues  were  determined  in  favor  of  plaintiff.     The  controlling  inquiry 

was  one  of  credibility  of  witnesses,  a  matter  in  which  appellate  courts 

for  excellent  reasons  rarely  if  ever  interfere.    The  plaintiff's  testimony 

supplies  every  element  necessary  to  establish  liability,  and  we  do  not 

regard  it  as  a  case  calling  for  interference  on  our  part  upon  that 

ground. 

The  judgment  is  affirmed. 

Affirmed, 
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M.  J.  Sweeney  et  al.  v.  G.  P.  Webb  et  al. 

Decided  October  24,  1903. 

1. — ^Local  Option  Election — ^Publication  of  Result — ^Ministerial  Act — ^1 

The  publication  in  a  newspaper  of  the  result  of  a  local  option  election,  after 
the  county  judge  has  selected  the  newspaper,  is  not  a  legislative  act,  but  s 
ministerial  one,  such  as  may  be  enjoined  by  writ  of  injunction. 

2. — ^Injunction — ^Void  Law — ^Irreparable  Injury. 

*  Injunction  will  lie  to  restrain  the  enforcement  of  a  law  that  is  void  where 
its  threatened  enforcement  will  render  worthless  the  property  of  the  complain- 
ant, destroy  his  business,  and  do  him  irreparable  injury. 

8. — ^Local    Option    Election — Injunction — ^Unconstitutionality    of    Law— Efoity 
Power. 

Where  it  is  shown  that  the  putting  into  effect  of  a  local  option  law  and 
its  threatened  enforcement  will  imperil  and  destroy  the  pecuniary  rights  of  one 
lawfully  engaged  in  the  sale  of  intoxicating  liquors  within  the  limits  of  the 
prohibited  locality,  and  the  law  is  challenged  as  being  unconstitutional,  a  court 
of  equity  has  the  power  to  interfere  and  determine  the  controversy. 

4. — Same — Constitutionality  of  Statute — Cities  and  Xowna. 

The  Constitution  (sec.  20,  art.  16)  requires  the  Legislature  to  enact  a  Uw 
whereby  the  voters  of  any  county,  justice  precinct,  town  or  city  (or  any  such 
subdivision  of  a  county  as  may  be  designated  by  the  commissioners  court)  may 
adopt  laws  prohibiting  the  sale  of  intoxicating  liquors  therein;  and  article  3384, 
Rev.  Stats.,  provides  that  the  commissioners  court  of  any  county  may  onkr 
such  election  for  the  county,  or  any  commissioner's  or  justice's  precinct  or  school 
district,  or  any  two  or  more  of  such  political  subdivisions — ^not  specifically  men- 
tioning town  or  city;  but  by  other  provisions  it  is  required  that  the  commis- 
sioners court  shall  order  such  election  upon  petition  by  250  voters  of  any  county, 
or  fifty  in  any  other  political  subdivision  or  school  district  as  may  be  designated 
by  said  court,  or  in  any  city  or  town,  and  it  is  further  provided  that  the  right 
of  a  city  or  town  to  have  such  election  shall  not  be  denied  because  it  forms  a 
part  of  one  of  such  other  subdivisions,  and  that  no  city  or  town  shall  be  di- 
vided in  holding  such  an  election  for  any  of  such  other  subdivisions.  Held,  that 
the  statute  sufficiently  recognizes  the  right  to  hold  such  an  election  for  citiee 
and  towns,  and  is  not  invalid  as  failing  to  comply  with  the  Constitution  in 
that  respect. 

5. — Same — Cities  and  Towns — ^Voting  Off  the  Law. 

The  statute  is  not  unconstitutional  because  it  does  not  allow  the  voters  of 
a  city  or  town,  when  prohibition  has  been  carried  for  the  entire  county,  to  re- 
peat or  vote  off  the  law  from  itself  until  it  is  repealed  in  the  entire  county, 
since  the  statute  places  cities  and  towns  on  the  same  footing  as  the  other  sub- 
divisions in  this  respect. 

6. — Same — Grant  of  Power  to  Legislature — Exercise  in  Part  Only. 

The  Constitution  having  empowered  the  Legislature  to  enact  a  statute  au- 
thorizing tlio  commissioners  court  to  subdivide  the  county  in  ordering  local  op- 
tion elections,  such  statute  is  not  invalid  because  it  does  not  confer  the  full 
power  on  said  court,  but  authorizes  it  only  to  make  subdivisions  subject  to  cer- 
tain limitations,  since  the  grant  of  the  greater  power  includes  the  lesser. 

7. — Same — Statute  Invalid  in  Part  Only. 

If  the  Legislature  exceeded  its*  power  in  authorizing  elections  for  school 
districts  and  commissioners  precincts,  so  that  elections  therein  would  be  invalid, 
this  could  not  affect  the  validity  of  that  part  of  the  statute  providing  for  an 
election  for  a  city  or  town,  as  authorized  by  the  Constitution. 

8. — Same — Discrimination  Against  Jews — Sacramental  Wine. 

The  statute  is  not  violative  of  the-  Bill  of  Rights  and  the  fourteenth  amend- 
ment of  the  National  Constitution  in  that  it  discriminates  against  the  Jews  by 
interfering  with  their  use  of  wine  for  sacramental  purposes,  since  in  thU 
spect  it  operates  upon  all  persons  alike. 
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9w — Same — ^Discrimination  as  Between  Ph3rsicians. 

^  Appellants,  not  being  physicians,  are  not  entitled  to  claim  that  the  statute 
is  invalid  because  it  forbids  the  prescribing  of  intoxicating  liquors  by  anyone 
who  does  not  follow  the  practice  of  medicine  as  his'  principal  and  usual  calling, 
thus  discriminating  against  those  who  practice  medicine  occasionally;  and  be* 
sides,  the  entire  clause  as  to  physicians  could  be  eliminated  without  invalidat- 
ing the  other  provisions  of  the  statute. 

10. — Same — Order  for  Election — Verbiage. 

That  the  order  for  the  election  stated  that  it  would  be  held  for  the  purposes 
and  under  the  regulations  prescribed  by  law,  instead  of  by  law  for  local  option 
elections,  could  not  have  misled  the  voters  where  the  order  provided  that  the 
tickets  to  be  used  should  read  "for  prohibition,"  or  "against  prohibition." 

11. — Same — Class  Legislation. 

The  local  option  law  of  Texas  is  not  imconstitutional  as  being  class  legisla- 
tion in  that  it  discriminates  in  favor  of  those  citizens  who  are  in  favor  of  pro- 
hibition and  against  those  who  are  opposed  to  it.  Following  Ex  parte  Fields, 
39  Texas  Grim.  Kep.,  60. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
J.  M.  Pearson. 

Moseley  &  Eppstein,  C.  L.  Qalloway,  and  Don  A.  Bliss,  for  appel- 
lants. 

A,  L.  Beaty,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  for  an  injunc- 
tion to  restrain  the  county  judge  and  Commissioners  Court  of  Grayson 
County,  as  well  as  E.  J.  Roberts,  proprietor  of  a  newspaper  in  said 
county,  from  publishing  the  result  of  a  local  option  election  held  in  said 
county  on  the  7th  day  of  March,  1903.  An  injunction  was  granted  by 
Hon.  A.  T.  Watts,  judge  of  the  Sixtieth  Judicial  District,  and  upon  the 
plaintiff  filing  a  bond  the  writ  was  duly  issued  and  served.  The  plain- 
tiff, M.  J.  Sweeney,  has  procured  all  necessary  license,  and  is  legally 
engaged  in  the  occupation  of  selling  intoxicating  liquors  and  beer  in 
the  city  of  Denison,  Grayson  County.  A  local  option  election  was  held 
to  determine  whether  the  selling  of  intoxicants  should  be  prohibited 
throughout  said  county,  on  the  7th  day  of  March,  1903,  and  resulted 
in  favor  of  prohibition,  and  the  Commissioners  Court  entered  an  order 
so  declaring  the  result,  and  prohibiting  the  sale  of  intoxicating  liquors 
and  beer  in  Grayson  County,  except  for  the  purposes  and  under  the 
regulations  prescribed  by  title  69,  Revised  Statutes. 

Appellant,  in  his  petition,  alleged  that  he  had  fitted  up  his  place  of 
business  with  fixtures  and  appliances  suitable  for  that  business  only, 
which  fixtures  and  appliances  were  reasonably  worth  the  sum  of  $2000. 
That  if  the  publication  of  said  order  is  completed  and  the  law  put  into 
effect,  his  appliances  and  fixtures  will  be  rendered  worthless,  his  busi- 
ness will  be  destroyed,  and  he  will  suffer  great  and  irreparable  injury. 
He  shows  that  he  will  be  subject  to  repeated  arrests  and  carried  away 
from  his  business,  and  that  his  business  is  of  the  value  of  $15,000,  and 
the  same  will  be  entirely  destroyed.    He  further  alleges  that  he  has  no 
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adequate  remedy  at  law.  He  challenges  the  constitutionality  of  tiie 
local  option  law,  as  embraced  in  said  title  upon  the  grounds  briefly 
atated  as  follows: 

1.  That  tlie  local  option  statute  violates  the  State  Constitution  be- 
cause it  denies  the  voters  in  cities  and  towns  the  right  to  have  elections 
for  such  cities  and  towns,  as  such. 

2.  That  it  is  unconstitutional  because  it  does  not  allow  the  voten 
in  cities  and  towns  of  a  county  where  prohibition  has  carried  for  the 
entire  county,  to  repeal  the  law  for  such  cities  and  towns  until  it  is 
repealed  in  the  entire  county. 

3.  That  it  is  repugnant  to  the  Constitution  because  it  undertakes 
to  say  how  the  commissioners  court  shall  subcavide  a  county  in  prohibi- 
tion elections,  while  the  Constitution  provides  that  this  discretion  shall 
be  with  the  commissioners  court,  and  because  it  mentions  subdivii^iom 
that  are  not  enumerated  in  the  Constitution. 

4.  That  it  discriminates  against  the  Jews  in  their  worship  of  Al- 
mighty God  by  interfering  with  their  use  of  wine,  and  is  therefore 
against  the  Bill  of  Rights  and  the  fourteenth  amendment. 

5.  That  it  denies  the  equal  protection  of  the  laws,  and  therefore 
contravenes  the  fourteenth  amendment,  because  one  section  forbids  the 
prescribing  of  intoxicating  liquors  by  any  physician  who  does  not  fol- 
low the  practice  of  medicine  as  his  principal  and  usual  calling. 

6.  That  it  discriminates  between  those  holding  different  views,  and 
in  favor  of  the  prohibitionists  in  regard  to  the  calling  of  elections,  and 
therefore  denies  the  equal  protection  of  the  laws. 

7.  That  the  order  calling  the  election  in  question  was  void  because 
it  contained  the  expression,  "except  for  the  purposes  and  under  the 
regulations  prescribed  by  law.** 

I.  Yeidel,  a  Jew,  who  was  also  legally  engaged  in  the  sale  of  in- 
toxicating liquors  and  beer  in  Grayson  County,  intervened  and  made 
substantially  the  same  allegations  as  were  contained  in  the  petition  of 
Sweeney.  He  alleged  that  he  was  a  Jew,  a  member  of  the  Jewish 
religious  society,  and  worships  God  according  to  the  Jewish  mode  of 
worship.  He  adopts  the  allegations  setting  up  the  unconstitutionality 
of  the  statute,  embraced  in  the  petition  of  Sweeney.  The  defendant 
interposed  an  exception  to  the  petition  on  the  ground  that  the  District 
Court  had  no  jurisdiction  of  the  cause.  The  demurrer  was  sustained, 
the  suit  dismissed,  and  plaintiff  and  intervener  appealed. 

By  the  Constitution  of  the  State  the  district  court  is  given  general 
jurisdiction  over  "all  causes  of  action  whatever  for  which  a  remedy  or 
jurisdiction  is  not  provided  by  law  or  this  Constitution/'  Sec  8,  art 
5,  Const,  of  Texas.  The  effect  of  the  demurrer  is  to  admit  as  true  the 
allegations  contained  in  the  petition.  These  allegations,  briefly  stated, 
show  that  the  plaintiffs  are  lawfully  engaged  in  the  sale  of  intoxicat- 
ing liquors  in  Grayson  County.  •  That  at  an  election  held  therein  local 
option  has  been  carried,  and  liiat  an  order  so  declaring  had  been  passed 
by  the  commissioners  court    The  statute  provides  that  '^e  order  of 
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the  court  declaring  the  result  and  prohibiting  the  sale  of  such  liquors 
shall  be  published  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  the  county  wherein  such  election  has  been  held,  which  news- 
paper shall  be  selected  by  the  county  judge  for  that  purpose/'  The 
county  judge  made  selection  of  the  Sherman  Courier,  a  newspaper  pub- 
lished in  the  city  of  Sherman,  Grayson  County,  of  which  E.  J.  Roberts 
is  proprietor,  and  it  is  shown  that  three  of  the  publications  have  been 
made,  and  this  suit  is  to  enjoin  the  last  publication. 

Appellees  insist  that  the  continuing  the  publication  of  said  order  is 
a  legislative  act,  and  that  the  court  for  this  reason  has  no  right  to  in- 
terfere. This  contention  is  untenable.  The  county  judge  had  selected 
the  newspaper  in  which  the  publication  was  to  be  made,  and  the  pub- 
lication was  complete,  except  as  to  the  fourth  publication,  required  by 
the  statute.  He  had  exercised  all  the  discretion  conferred  upon  him 
by  the  statute.  The  continuing  of  the  publication  was  merely  a  minis- 
terial act.  In  the  case  of  Kimberly  v.  Morris,  87  Texas,  G37,  the  Su- 
preme Court  held  that  a  writ  of  mandamus  wojild  lie  to  compel  tlie 
commissioners  court  to  order  an  election  to  determine  whether  the  sale 
of  intoxicating  liquors  should  be  prohibited  in  the  county,  the  requisite 
number  of  petitioners  having  petitioned  for  the  order,  and  there  being 
no  issue  of  fact  to  be  determined.  The  effect  of  this  holding  was  that 
in  such  a  case  the  duty  of  the  commissioners  court  was  purely  minis- 
terial. We  are  of  the  opinion  that  the  continuing  the  publication  of 
the  order  of  the  commissioners  court  was  not  a*  legislative  act. 

It  is  contended  that  the  mere  publication  of  a  void  law  can  have  no 
sufficient  direct  result  upon  property  rights  as  could  call  forth  tlie 
exercise  of  equity  jurisdiction,  and  further  that  the  petitioners  have  an 
adequate  remedy  at  law.  If  it  be  conceded  that  the  mere  publication 
of  the  order  declaring  the  result  of  the  election  would  not  call  for  the 
exercise  of  equity  jurisdiction,  it  does  not  follow  that  if,  as  contended, 
the  law  is  void  and  the  publication  of  the  order  putting  the  law  into 
effect,  and  its  threatened  enforcement,  will  render  "worthless  the  ap- 
pliances and  fixtures''  of  appellants,  "destroy  their  business  and  cause 
them  irreparable  injury,''  a  court  of  equity  has  not  the  power  to  inter- 
fere and  prevent  the  threatened  injury.  It  is  shown  that  complaints 
will,  from  day  to  day,  be  made  against  them,  and  that  they  will  be  ar- 
rested and  dragged  away  from  their  business,  which  will  cause  them 
great  humiliation  and  shame  and  destroy  their  business.  Under  these 
allegations  we  do  not  think  the  appellants  would  be  required  to  await 
the  destruction  of  their  property  and  test  the  constitutionality  of  the 
act  in  a  criminal  jurisdiction,  but  that  a  court  of  equity  could,  when 
its  jurisdiction  is  properly  invoked,  determine  the  controversy.  This 
principle  seems  to  be  recognized  in  the  case  of  Caruthers  v.  Harnett, 
67  Texas,  127.  After  the  learned  judge  had  stated  that  a  court  of 
equity  has  no  jurisdiction  to  try  a  contested  election  for  county  seats 
or  cases  involving  the  title  to  an  office,  he  adds:  '^t  does  not  follow 
from  this,  however,  when  a  right  involving  pecuniary  interests  not  orig- 


•  
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mating  in  the  election  is  asserted,  that  no  inquiry  can  be  made  as  to 
the  legal  effect  of  an  election  when  it  is  set  np  to  defeat  such  a  right* 
.67  Texas,  bottom  page  131. 

The  case  of  Harding  v.  Commissioners  was  a*  suit  by  a  liquor  dealer 
to  enjoin  the  commissioners  court  from  declaring  the  result  of  a  local 
option  election.  The  trial  court  rendered  judgment  in  favor  of  defend- 
ants and  the  plaintiff,  Harding,  appealed.  The  Court  of  Appeals  for 
the  Third  District  affirmed  the  judgment  on  the  ground  that  the  peti- 
tioner had  a  remedy  at  law,  and  a  court  of  equity  would  not  interfere 
to  enjoin  a  threatened  criminal  prosecution,  and  that  it  did  not  Scliere 
that  any  property  rights  would  be  interfered  with  or  any  pecnniaiy 
injury  sustained  by  the  petitioner.  3  Texas  Ct.  Eep.,  796.  An  appli- 
cation for  a  writ  of  error  was  made  and  the  writ  refused.  In  refusing 
the  writ  the  Supreme  Court  took  occasion  to  deliver  a  written  opinion 
in  which  the  court  says :  "Since  it  does  not  appear  that  the  effect  of 
.  declaring  that  the  election  had  been  carried  in  favor  of  local  option  was 
to  imperil  any  pecuniary  right  of  the  applicant,  the  question  as  to  him 
is  merely  a  political  one,  and  the  courts  agree  that  a  party  can  not  sue 
to  determine  a  controversy  of  such  a  character.^^  95  Texas,  175.  The 
petition  did  not  show  that  the  petitioner  was  legally  engaged  in  the 
sale  of  intoxication  liquors.  It  would  seem  that  had  the  petition  shown 
that  any  pecuniary  right  of  the  applicant  would  have  been  imperiled, 
a  different  result  would  have  been  reached,  and  the  court  would  have 
sustained  the  jurisdicijon  of  the  district  court  to  grant  relief.  Such 
is  the  effect  of  the  holding  of  the  court  in  the  case  of  Austin  v.  Ceme- 
tery Co.,  87  Texas,  330.  In  our  opinion  the  reasoning  of  the  able 
judge  delivering  the  opinion  in  that  case  is  conclusive  upon  the  ques- 
tion, that  when,  as  in  this  case,  it  is  shown  that  the  putting  into  effect 
a  local  option  law  and  its  threatened  enforcement  will  imperil  and 
destroy  the  pecuniary  rights  of  one  lawfully  engaged  in  the  sale  of 
intoxicating  liquors  within  the  limits  of  the  prohibited  locality,  and  the 
law  is  challenged  as  being  unconstitutional,  a  court  of  equity  has  the 
power,  when  its  jurisdiction  is  properly  invoked,  to  interfere  and  deter- 
mine the  controversy.  We  hold  that  the  district  court  had  jurisdiction 
of  the  case.  Kimberly  v.  Morris,  87  Texas,  637;  State  v.  Cuiming- 
ham,  81  Wis.,  440. 

This  holding  requires  that  we  consider  the  grounds  upon  which  the 
law  is  challenged  as  being  unconstitutional.  Section  20,  article  16,  of 
the  Constitution  of  this  State  provides  that:  "The  Legislature  shall, 
at  its  first  session,  enact  a  law  whereby  the  qualified  voters  of  any 
county,  justice's  precinct,  town  or  city  (or  such  subdivision  of  a  county 
as  may  be  designated  by  the  commissioners  court  of  said  county)  may 
by  a  majority  of  votes  determine  from  time  to  time  whether  the  sale 
of  intoxicating  liquors  shall  be  prohibited  within  the  prescribed  limits.* 
Under  the  power  conferred  the  Legislature  passed  the  local  option  laws 
•contained  in  title  69  of  the  Eevised  Statutes. 

Article  3384  provides:    "The  commissioners  court  of  each  county 
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in  the  State^  whenever  they  deem  it  expedient,  may  order  an  election, 
to  be  held  by  the  qualified  voters  of  said  county,  or  of  any  commissioner's 
or  justice's  precinct,  or  school  district,  or  any  two  or  more  of  any  such 
political  subdivisions  of  a  county,  as  may  be  designated  by  the  commis- 
sioners court  of  said  county,  to  determine  whether  or  not  the  sale  of 
intoxicating  liquors  shall  be  prohibited  in  such  county,  or  commission- 
ers or  justice's  precinct,  or  school  district,  or  any  two  or  more  of  any 
such  political  subdivisions  of  such  county,  or  in  any  town  or  city." 

It  is  by  virtue  of  the  power  conferred  in  the  above  article  of  the  Con- 
stitution that  the  Legislature  has  authority  to  pass  a  law  to  refer  to  a 
vote  ot  the  people  of  any  locality  the  question  of  the  adoption  or  re- 
jection of  a  law  prohibiting  the  sale  of  intoxicating  liquors  within  the 
limits  of  such  locality.     State  v.  Swisher,  17  Texas,  441. 

The  contention  of  appellants  is  that  this  statute  does  not  comply  with 
the  constitutional  requirement  in  that  it  makes  no  provision  whereby 
the  qualified  voters  of  any  town  or  city  can  determine  whether  the  sale 
of  intoxicating  liquors  shall  be  prohibited  within  the  limits  of  such  town 
or  city.  While  the  power  conferred  by  the  above  quotation  from  the 
statute  giving -towns  and  cities  the  right  to  determine  whether  the  sale 
of  intoxicating  liquors  shall  be  prohibited  within  their  respective  limits, 
is  not  clearly  stated,  yet  when  we  consider  all  the  provisions  of  the 
statute,  we  think  it  clear  that  such  was  the  intention  of  the  Legislature. 

By  other  provisions  of  article  3384,  it  is  made  the  duly  of  the  com- 
missioners court  to  order  the  election  whenever  petitioned  so  to  do  by 
os  many  as  250  voters  in  any  county,  or  fifty  voters  in  any  other  politi- 
cal subdivision  of  the  county  or  school  district  as  shall  be  designated 
by  said  court,  or  in  any  city  or  town,  as  the  case  may  be.  Said  article 
further  stipulates  that  when  a  school  district,  city  or  town  may  be  com- 
posed in  part  of  two  or  more  subdivisions  of  the  county  named  hereto- 
fore, the  right  to  order  and  hold  an  election  in  such  school  district,  city 
or  town  shall  not  be  denied ;  and  provided  further  that  no  city  or  town 
should  be  divided  in  holding  a  local  option  election  for  any  of  the  other 
subdivisions  named  therein. 

Here  the  right  to  order  and' hold  an  election  by  a  city  or  town  is 
clearly  recognized,  and,  taken  in  connection  with  other  articles  of  this 
title,  we  think  there  can  be  no  doubt  as  to  the  intent  of  the  Legis- 
lature. 

Article  3395  clearly  provides  for  the  holding  of  a  second  election  in 
a  city  or  town  upon  the  failing  of  prohibition  to  be  carried  in  the 
county.  We  conclude  that  the  statute  does  confer  upon  the  citizens 
of  cities  and  towns  the  right  to  determine  whether  the  sale  of  intoxicat- 
ing liquors  and  beer  shall  be  prohibited  within  their  respective  limits. 

The  contention  of  appellants  that  the  statute  is  unconstitutional  be- 
cause it  does  not  allow  the  voters  in  cities  and  towns  of  a  county,  when 
prohibition  has  been  carried  for  the  entire  county,  to  repeal  or  vote  oflE 
the  law  from  such  cities  and  towns  until  it  is  repealed  in  the  entire 
county,  is  without  merit.    This  clause  of  the  statute  places  cities  and 
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towns  on  the  same  footing  as  justice  precincts,  school  districts  and 
other  subdivisions  of  the  county  which  may  be  designated  by  the* com- 
missioners court.  After  prohibition  has  been  carried  throughout  the 
county,  no  subdivisions  of  the  county  can  vote  it  off  until  a  vote  has 
been  had  throughout  the  county,  voting  off  prohibition.  In  the  case  of 
lloper  v.  McCoy,  29  Texas  Civ.  App.,  470,  69  S.  W.  Rep.,  459,  it  wss 
shown  that  prohibition  had  been  carried  in  Johnson  County.  There- 
after a  certain  portion  of  the  county  was  laid  off  and  made  a  subdivi- 
sion, and  a  petition  by  the  requisite  number  of  voters  residing  therein 
was  presented  to  the  Commissioners  Court  asking  that  an  election  be 
called  to  determine  whether  local  option  should  be  adopted  in  such  sub- 
division. The  Commissioners  Court  refused  to  call  the  election-  The 
petitioners  brought  suit  for  a  mandamus  against  the  county  judge  and 
said  Commissioners  Court.  Upon  hearing  the  mandamus  was  refused 
by  the  trial  court,  and  ui.on  appeal  this  court  held  that,  prohibition  hav- 
ing been  adopted  in  the  county,  the  Commissioners  Court  could  not  order 
an  election  in  a  subdivision  of  the  county.  A  writ  of  error  was  re- 
fused by  the  Supreme  Court.  See  also,  Kimberly  v.  Morris,  87  Texas, 
G37,  31  S.  W.  Rep.,  809;  State  v.  Harvey,  11  Texas  Giv.  App.,  691, 
33  S.  W.  Rep.,  885;  Adams  v.  Kelley,  17  Texas  Civ.  App.,  479,  44 
S.  W.  Rep.,  529 ;  Ex  parte  Fields,  39  Texas  Crim.  Rep.,  50,  46  S.  W. 
Rep.,  1127 ;  Rippy  v.  State,  63  S.  W.  Rep.,  687. 

It  is  contended  that  the  statute  is  repugnant  to  the  Constitution  in 
that  it  undertakes  to  sav  how  the  commissioners  court  shall  subdivide 
the  county  in  prohibition  elections,  while  the  Constitution  provides 
that  this  discretion  shall  be  with  the  commissioners  court;  and  fur- 
ther, that  it  mentions  subdivisions  not  named  in  the  Constitution. 
By  the  terms  of  article  5,  section  20,  of  the  Constitution,  hereinbefore 
quoted,  the  Legislature  had  power  to  enact  a  statute  authorizing  the 
commissioners  court  to  subdivide  the  count}'.  The  Legislature  did  not 
confer  the  full  power  upon  it,  but  only  authorized  the  commissioners 
court  to  make  subdivisions  subject  to  certain  limitations  and  restric- 
tions. It  is  held  that  the  grant  of  a  greater  power  includes  a  lesser 
power.  Bowman  v.  State,  38  Texas  Crim.  Rep.,  14,  40  S.  W.  Sep., 
796.  Having  conferred  on  the  commissioners  court  less  power  than  by 
the  Constitution  it  was  authorized  to,  it  can  not  be  said  that  the  act  of 
the  Legislature  was  in  violation  of  the  Constitution. 

Again,  the  appellants  in  this  case  should  not  be  heard  to  complain 
of  the  law  in  this  respect  for  the  reason  the  election  in  this  case  was  A 
county  election,  which  was  authorized  by  both  Constitution  and  tho 
statute ;  and  if  the  act  was  subject  to  the  objection  made,  it  would  not 
have  the  effect  to  make  the  whole  act  void,  but  only  that  part  author- 
izing the  commissioners  court  to  designate  commissioners'  precincts, 
school  districts,  or  territory  comprising  two  or  more  such  subdivisions. 
The  naming  of  these  subdivisions  only  affects  the  validity  of  the  act  in 
so  far  as  thoy  are  montionod,  and  they  are  so  independent  of  the  re- 
mainder of  the  act  that  they  can  be  eliminated  without  in  any  traj 
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affectmg  the  validity  of  the  balance  of  the  statute.  If  the  liegislature 
exceeded  its  powers  in  mentioning  '^commissioners  precincts,  school 
districts,  or  any  two  or  more  of  such  subdivisions/'  then  they  should 
be  eliminated  and  the  remainder  held  valid. 

Does  the  statute  discriminate  against  the  Jews  in  their  mode  of  wor- 
ship by  interfering  with  their  use  of  wine,  and  is  it  therefore  in  viola- 
tion of  the  Bill  of  Rights  and  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States?  I.  Yiedel,  one  of  the  appellants,  is  a 
Jew,  and  belongs  to  a  Jewish  religious  society  that  practices  the  Jewish 
mode  of  worship.  The  Jewish  mode  of  worship  knows  no  sacraments, 
but  the  same  requires  the  use  of  wine  on  a  number  of  occasions  during 
each  week  and  each  year;  such  use  of  wine  has  no  symbolical  or  mys- 
tical meaning,  and  is  in  no  sense  for  sacramental  purposes,  but  is  used 
on  such  occasions  as  a  beverage.  It  is  shown,  ''that  during  the  Pass- 
over and  on  two  nights  thereof  each  member  of  the  Jewish  relierious 
society  is  required  by  their  mode  of  worship  to  drink  four  glasses  or 
cups  of  wine  on  each  of  said  nights ;  and  that  on  Friday  and  Saturday 
nights  of  each  week,  each  member  of  a  Jewish  family  is  required  by 
their  mode  of  worship  to  drink  one  glass  or  cup  of  wine." 

Article  1,  section  6,  of  the  Bill  of  Rights  forbids  any  interference 
-with  the  rights  of  conscience  in  the  matter  of  religion,  or  the  giving  of 
any  preference  by  law  to  any  religious  society  or  mode  of  worship.  In 
enacting  the  local  option  statute  the  Legislature  was  legislating  in  re- 
ference to  intoxicating  liquors  and  providing  a  means  whereby  the 
citizens  of  certain  localities  could,  from  time  to  time,  determine  whether 
their  sale  should  be  prohibited  in  such  locality.  It  is  not  questioned 
but  the  State  in  the  exercise  of  its  police  powers  can  absolutely  pro- 
hibit the  sale  or  manufacture  of  intoxicating  liquors  within  its  terri- 
tory. Brannon  v.  State,  40  S.  W.  Rep.,  796;  Mugler  v.  Kansas,  123 
U.  S.,  273. 

The  effect  of  the  statute  is  to  absolutely  prohibit  the  sale  of  intox- 
icating liquors  as  a  beverage  in  the  locality  where  adopted.  In  this 
respect  it  operates  upon  all  persons  alike.  It  is  only  as  medicine,  and 
then  upon  prescription,  or  for  sacramental  purposes  that  intoxicants 
may  be  lawfully  sold  in  local  option  territory.  It  is  contended  that  its 
sale  for  sacramental  purposes  is  a  discrimination  against  Jewish  wor- 
ship. The  contention  is  not  sound.  There  is  no  discrimination  against 
the  use  of  wine  in  their  mode  of  worship.  The  prohibition  is  against 
the  sale  of  intoxicating  liquors. 

The  next  contention  is  that  the  act  deuies  equal  protection  of  the 
law,  and  therefore  contravenes  the  fourteenth  amendment,  because  one 
section  forbids  the  prescribing  of  intoxicating  liquors  by  anyone  who 
does  not  follow  the  practice  of  medicine  as  his  principal  and  usual  call- 
ing. There  is  no  discrimination  shown  here,  except  as  between  phy- 
sicians who  practice  medicine  occasionally  and  those  who  make  it  their 
principal  calling.  Appellants  are  not  physicians,  and  therefore  can  not 
successfully  coi^plain  of  that  clause  of  the  statute  regulating  the  giving 
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of  prescriptions  by  physicians.     Bowman  v.  State,  40  S.  W.  Rep.,  796; 
Ex  parte  Bumside,  6  S.  W.  Rep.,  276;  Cooley,  Const.  Lim.,  215. 

If  it  be  conceded  that  the  appellants  could  raise  this  contention,  and 
that  the  statute  in  this  respect  is  subject  to  the  objection  made,  it  would 
not  affect  the  result  in  this  case.  The  portion  of  article  3385  which 
contains  the  clause  complained  of  reads:  ''Provided,  that  a  physician 
who  does  not  follow  the  profession  of  medicine  as  his  principal  and 
usual  calling  shall  not  be  authorized  to  give  the  prescription  provided 
for  in  this  article.^'  The  pori,ion  of  the  ari:icle  quoted  is  independent 
of  the  remainder  of  the  ariicle,  and,  if  illegal,  it  can  have  no  effect 
on  the  validity  of  the  balance  of  the  statute.  It  is  so  independent  of 
the  remainder  of  the  law  that  this  clause  can  be  eliminated  without  in- 
validating the  other  provisions.  Bush  v.  Webb,  122  Fed.  Rep.,  666; 
State  V.  Swisher,  17  Texas,  441 ;  Stanfield  v.  State,  83  Texas,  321 ;  San 
Antonio  v.  Jones,  28  Texas,  31 ;  Willis  v.  Ot^en,  43  Texas,  41 ;  Parker 
V.  Commonwealth,  47  Am.  Dec,  480;  Barto  v.  Hinesod,  8  N.  Y.,  483; 
State  V.  Weir,  11  Am.  Rep.,  115. 

There  is  no  merit  in  the  contention  that  the  order  of  the  Commis- 
sioners Court  calling  the  election  to  determine  whether  the  sale  of  in- 
toxicating liquors  should  be  prohibited  in  Grayson  County  concluded 
with  the  words,  ^'except  for  the  purposes  and  under  the  regulations 
prescribed  by  law.'*  This  order  provides:  ^^n  said  election  those  who 
favor  prohibiting  the  sale  of  intoxicating  liquors  within  Grayson  County, . 
Texas,  shall  have  printed  or  written  on  their  tickets  the  words,  'for  pro- 
hibition,' and  those  who  oppose  it  shall  have  printed  or  written  on 
their  tickets  the  words,  'against  prohibition.' "  Thus  it  is  seen  that  the 
form  of  the,  tickets  was  prescribed  and  the  vote  taken  in  accordance 
with  the  statute.  We  think  it  is  clear  that  the  order,  when  consid- 
ered  as  a  whole,  meant  by  law  for  local  option  elections.  The  voters 
could  not  have  been  misled  by  the  order.  Dillard  v.  State,  31  Texas 
Crim.  Rep.,  470,  20  S.  W.  Rep.,  1107;  Simmons  v.  State,  67  S.  W. 
Rep.,  503. 

The  contention  that  the  entire  local  option  law  of  Texas  is  uncon- 
stitutional and  void  because  it,  in  effect,  constitutes  class  legislation, 
in  that  it  discriminates  in  favor  of  those  citizens  who  are  in  favor  of 
prohibition  and  against  those  who  are  opposed  to  it,  has  been  passed 
upon  by  the  Court  of  Criminal  Appeals^  adversely  to  appellant.  The 
holding  of  that  court  is  conclusive  on  this  question.  Ex  parte  Fields, 
39  Texas  Crim.  Rep.,  50;  Rippy  v.  State,  68  S.  W.  Rep.,  687,  and  73 
S.  W.  Rep.,  15. 

Believing  that  the  proper  judgment  has  been  pronounced  in  this 
cause,  the  same  is  afiSrmed. 

Affirmed. 
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W.  F.  Hicks  v.  Oscar  Pogue  et  al. 

Decided  October  24,  1903. 

1. — ^Resnltiiig  Trast— Time  of  Payment — Notes  Given. 

P.,  being  in  possession  of  money  inherited  by  his  children,  used  part  of  it 
In  purchasing  land  for  them,  taking  the  deed  therefor  in  his  own  name  and 
executing  his  note  for  the  deferred  payments.  Before  they  fell  due  he  con- 
veyed the  land  to  the  children  by  deed  which  was  delivered,  but  not  recorded. 
P.  paid  the  notes  when  they  fell  due  with  the  children's  money,  and  at  all 
times  held  money  of  theirs  sufficient  to  pay  out  the  land.  The  children  knew 
of  the  purchase  of  the  land  for  them  at  the  time  it  was  made,  and  were  satis- 
fied therewith.  Held,  that  a  resulting  trust  in  favor  of  the  children  at  the 
time  of  the  purchase  was  not  defeated  by  reason  of  the  money  not  being  then 
paid  in  full  for  the  land 

8. — Same — Purchaser  Without  Notice — ^Valuable  Consideration — Creditor  Buying 
at  Execution  Sale. 
The  land  was  levied  on  by  a  creditor  of  P.,  and  was  bought  by  him  at  exe- 
cution sale  without  notice  of  the  rights  of  P.'s  children  therein,  and  the  amount 
bid  by  him  was  applied  to  the  payment  of  the  costs  of  the  suit^  it  not  being 
shown  what  the  costs  were,  nor  how  much  thereof  the  plaintiff  creditor  was 
liable  for.  Held,  that  it  was  not  shown  tliat  he  was  a  purchaser  for  valuable 
consideration. 

S. — Same — Varying  Consideration  in  Deed. 

Objection  that  as  the  deed  of  P.  to  the  children  recited  a  consideration  of 
one  dollar  and  no  other,  the  defendant  children  could  not,  over  plaintiff's  ob- 
jection, engraft  another  consideration  by  parol  evidence,  was  not  well  taken, 
and  the  point  was  immaterial  since  the  right  and  title  of  the  children  did  not 
•depend  on  the  deed. 

4. — ^Evidence— 'Books  Not  Accounted  For. 

It  was  not  error  to  refuse  to  permit  plaintiff  and  a  witness  to  testify  as 
to  what  the  county  assessor's  books  showed  with  reference  to  the  rendition  of 
the  land  in  controversy  for  taxes  where  no  reason  was  shown  why  the  books 
themselves  were  not  produced. 

6. — ^Resulting  Trust— Notice  of,  ImmateriaL 

Plaintiff  not  being  a  purchaser  for  valuable  consideration  at  his  own  exe- 
cution sale  of  the  land,  it  was  immaterial  whether  or  not  he  had  notice  at  that 
time  of  the  resulting  trust  in  the  land  then  existing  in  favor  of  the  defendant 
children. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Wm.  Poindexter. 

Geo.  D,  Green,  for  plaintiff  in  error. 

Cleveland  &  Haynes,  for  defendants  in  error. 

TALBOI^,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title,  instituted  by  plaintiff  in  error  against  defendants  in  error  in  the 
District  Court  of  Johnson  County.  The  plaintiff  in  error  alleged,  in 
addition  to  the  usual  allegations  in  an  action  of  trespass  to  try  title, 
that  the  defendants  below  claimed  the  land  in  controversy  by  virtue  of 
a  deed  of  conveyance  executed  by  J.  T.  Pogue  and  his  wife,  Ella  Pogue, 
father  and  stepmother  of  defendants,  on  the  6th  day  of  July,  1896 ;  that 
the  consideration  of  such  conveyance  was  one  dollar,  and  that  such  con- 
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veyance  was  simulated  and  not  a  real  transaction  between  the  parties 
thereto,  and  was  never  delivered  by  the  grantor  to  them,  or  accepted  by 
them.  That  said  deed  was  made  by  the  said  Pogue  with  the  intent  to 
cheat  and  defraud  his  creditors,  and  particularly  the  plaintiff,  ^ind  that 
the  defendants  knew  such  purpose  and  intent.  He  further  alleged  that 
he  was  a  creditor  of  the  said  Pogue,  and  tliat  he.  Hicks,  claims  title  to 
the  land  through  a  judgment,  execution,  levy  and  sale  thereunder,  as 
purchaser  at  such  sale.  Plaintiff  in  error  prayed  that  said  deed  of 
Pogue  to  defendants  in  error  be  declared  fraudulent  and  void,  and  that 
it  be  canceled,  and  he  prayed  for  general  and  s]>ecial  relief.  He  also 
prayed  for  rents  for  the  use  and  occupation  of  said  land. 

The  defendants  in  error  answered  by  general  demurrer,  general  denial, 
and  plea  of  not  guilty.  There  was  a  trial  by  jury,  resulting  in  a  ver- 
dict and  judgment  for  the  defendants,  motion  for  new  trial  overruled, 
and  plaintiff.  Hicks,  appeals. 

Conclusions  of  Fact. — Defendants  w^re  the  children  of  J.  T.  Pogjic 
by  his  first  wife,  and  inherited  from  their  grandfather  the  sum  of  $500, 
which  was  received  by  their  iather,  J.  T.  Pogue,  in  1895,  and  by  him 
invested,  with  their  knowledge  and  consent,  in  the  purchase  and  im- 
provement of  the  land  described  in  plaintiff's  petition.  For  the  pur- 
pose of  more  securely  vesting  the  title  of  said  land  in  his  children,  as  he 
thought,  the  said  J.  T.  Pogue  conveyed  the  same  to  them  by  deed, 
dated  July  G,  1896,  expressing  therein  the  nominal  consideration  of  one 
.  dollar.  The  real  consideration  was  the  money  of  said  children  received 
by  him  from  their  grandfather's  estate  and  theretofore  invested  in  said 
land  and  premises  for  them.  The  land  was  purchased  from  Gilbert  B. 
Shaw  and  Horace  Thomas,  and  the  deeds  taken  in  the  nane  of  J.  T. 
Pogue.  The  consideration  expressed  in  the  deed  from  Shaw  is  $10  cash 
and  the  sum  of  $30  evidenced  by  the  said  Pogue's  note  due  in  one  year 
from  its  date.  The  consideration  expressed  in  the  deed  from  Horace 
Thomas  is  $30  cash  and  $25  evidenced  by  said  Pogue's  note  due  in  one 
year  from  its  date,  both  of  said  notes  retained  a  vendor's  lien  on  said 
land,  and  said  notes  and  deeds  were  dated  the  9th  day  of  May,  1896. 
The  deed  to  defendants  in  error  dated  July  6,  1896,  for  the  land  in 
controversy,  was  signed  and  acknowledged  by  J.  T.  Pogue  and  his  then 
wife,  Ella  Pogue,  before  George  McClusky,  a  notary  public,  and  left  in 
his  possession  for  the  purpose  and  with  the  intention  on  the  part  of  the 
said  Pogue  and  wife  to  be  by  him  delivered  to  defendants  in  error.  In 
accordance  with  the  intention  of  the  said  Pogue  and  wife,  and  in  fur- 
therance of  their  purpose,  said  deed  was  held  by  said  McClusky  and  by 
him  actunlly  delivered  to  Oscar  Pogue,  one  of  the  defendants  in  error, 
in  June,  1900,  and  accepted  by  said  Oscar  Pogue  in  his  own  behalf  and 
in  behalf  of  the  other  defendants  in  error.  Said  deed  was  not  simulated 
and  fraudulent,  but  made  and  delivered  in  good  faith,  and  at  the  time 
of  its  execution  and  delivery  the  land  and  premises  therein  conveyed 
constituted  the  homestead  of  the  said  J.  T.  Pogue,  and  was  all  the  real 
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estate  he  then  owned.  It  was  agreed  that  title  should  not  be  traced 
further  back  than  in  the  said  J.  T.  Pogue  for  common  source,  and  this 
was  done.  Bef9re  the  date  of  the  deed  from  J.  T.  Pogue  and  his  wife, 
Ella  Pogue,  to  defendants  in  error  for  the  land  in  controversy,  phuntifE 
in  error,  Hicks,  was  a  creditor  of  the  said  Pogue.  He  brought  suit  upon 
his  claim  and  obtained  judgment  against  J.  T.  Pogue  for  the  sum  of 
$1G5.4D,  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum  from 
the  16th  day  of  December,  1899,  and  costs  of  suit.  Executions  were 
issued  on  said  judgment  regularly,  and  on  the  27th  day  of  July,  1900, 
the  last  execution  issued  was  levied  on  the  land  sued  for,  and  it  was  sold 
by  Edwin  Forrest,  as  constable  of  Precinct  No.  G  of  Hill  County,  Texas, 
on  the  first  Tuesday  in  September,  1900,  after  legal  notice  had  been 
given,  to  W.  P.  Hicks,  plaintiff  in  error,  at  and  for  the  sum  of  $50. 
This  sum  was  paid  to  the  constable  making  such  sale,  and  by  him  applied 
to  the  payment  of  the  costs  incurred  in  the  proceedings  under  which  the 
land  was  sold.  Said  constable  executed  and  delivered,  in  his  olllcial 
capacity,  a  deed  to  said  Hicks  for  said  land.  At  the  time  of  the  levy 
of  Hicks'  execution  on  the  land  and  at  the  time  of  his  purchase  at  tJie 
Bale  he  had  no  notice  of  any  interest  or  claim  of  defendants  in  error  to 
the  land  in  controversy.  The  deed  of  J.  T.  Pogue  to  his  children, 
dated  July  6,  1896,  had  not  been  recorded  at  this  time.  The  record 
fails  to  show  what  amount  of  these  costs,  if  any.  Hicks  was  bound  to 
pay.  The  land  in  controversy  was  purchased  by  J.  T.  Pogue  for  his 
children,  the  defendants  in  error  herein,  and  the  purchase  money  there- 
for, including  the  notes  specified  in  deed  to  him,  and  improvements 
made  thereon,  was  paid  by  him  with  money  in  his  possession  belonging 
to  defendants  in  error. 

Opinion. — It  would  seem  from  the  record  before  us  that  this  case  was 
tried  upon  the  idea  that  there  were  two  theories  upon  which  the  defend- 
ants in  error  were  entitled  to  recover  or  be  quieted  in  their  title  to  the 
land  in  controversy,  to  wit : 

(1)  That  notwithstanding  the  deeds  of  conveyance  under  which 
they  claim  were  taken  in  the  name  of  their  father,  J.  T.  Pogue,  yet  the 
land  was  bought  for  them,  paid  for  and  improved  with  money  inherited 
from  their  grandfather's  estate  by  them,  and  which  had  come  into  the 
possession  of  the  said  J.  T.  Pogue,  and  hence  a  resulting  trust  was  cre- 
ated in  their  favor,  and  the  equitable  title  to  said  land  vested  in  them. 

(2)  That  the  land  in  controversy  was  the  homestead  of  their  father, 
J.  T.  Pogue,  and  that  he,  while  using  it  as  such,  conveyed  it  to  them  in 
payment  of  money  which  they  had  inherited  from  their  grandfather's 
estate,  and  which  he,  J.  T.  Pogue,  had  received  and  used. 

We  think,  however,  that  the  controlling  question  in  the  case  and  the 
one  decisive  of  this  appeal  is,  was  a  resulting  trust  created  in  favor  of 
the  defendants  in  error  under  the  facts  stated  ? 

It  is  earnestly  insisted  by  plaintiff  in  error  that  this  question  must 
be  answered  in  the  negative,  on  the  ground  that  the  evidence,  as  it  ap- 
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pears  from  the  record  before  us,  is  wholly  insufficient  to  establish  such  a 
trust.  The  effect  of  the  contention  is  that  in  order  to  constitute  a  re- 
sulting trust  the  payment  of  the  money  must  be  made  at. the  time  of  the 
purchase,  and  not  subsequent  thereto,  and  that,  inasmuch  as  the  deed  of 
Gilbert  Shaw  and  Horace  Thomas  conveying  the  land  to  J.  T.  Pogae 
recites  that  Pogue  paid  a  part  of  the  purchase  money  therefor  in  cash 
and  executed  his  notes  for  the  balance,  necessarily  a  part  of  the  consid- 
eration for  said  land  was  paid  subsequent  to  the  purchase,  and  henoe  the 
above  rule  was  not  observed.  Generally  speaking,  to  say  that  in  order 
to  constitute  a  resulting  trust  the  payment  of  the  money  must  be  made 
at  the  time  of  the  purchase  and  not  subsequent  thereto,  states  a  correct 
proposition  of  law,  but  we  do  not  think  the  same  is  applicable  to  the 
facts  in  this  case.  The  deed  of  Shaw  conveys  lot  No.  one  (1)  of  the 
land  in  controversy,  and  recites  a  consideration  of  $10  cash  paid,  and 
J.  T.  Pogue's  note  for  $30  payable  one  year  from  its  date.  The  deed 
of  Thomas  conveys  lots  two  (2)  and  three  (3)  of  said  land,  and  recites 
a  consideration  of  $30  cash  and  J.  T.  Pogue's  note  for  $25,-  payable  one 
year  from  its  date.  Both  deeds  appear  to  have  been  executed  on  the 
9th  day  of  May,  1896,  and  the  deed  of  J.  T.  Pogue,  conveying  the  said 
lands  to  defendants  in  error,  and  which  he  says  was  made  because  said 
property  was  rightfully  theirs,  was  dated  the  6th  day  of  July,  1896. 
J.  T.  Pogue  testified:  "I  know  all  the  defendants  except  Brails;  the 
other  defendants,  except  Booker  Kaziah,  who  is  my  son-in-law,  are  my 
children;  their  mother  died  December  3,  1885.  My  children  inherited 
one-eighth  interest  in  their  grandfather's  estate,  amounting  to  about 
$500;  this  money  came  into  my  hands  and.  I  invested  it  in  a  house  for 
them.  I  owned  and  purchased  lots  1,  2  and  3  in  block  2  in  Blum, 
Texas;  the  children's  funds  purchased  this  property;  this  property  was 
afterwards  improved  with  the  children's  funds.  I  lived  on  this  prop- 
erty with  my  family  about  two  years ;  in  July,  1896,  Ella  Pogue  was  my 
wife;  she  and  I  executed  a  deed  to  the  property  in  question  on  July  6, 
1896,  to  Oscar,  Georgia  and  Ona  Pogue;  there  was  no  other  considera- 
tion that  entered  into  said  transfer  than  the  one  dollar  named  in  the 
deed,  except  that  we  transferred  the  house  to  the  children  because  it 
was  their  property  by  right,  and  we  thought  it  best  to  make  a  deed  to 
them.  I  had  no  other  real  estate  at  that  time.'*  He  further  states  that 
the  money  was  received  in  1895,  and  that  all  of  his  children  were  aware 
of  what  their  money  was  to  be  used  for,  and  were  fully  satisfied  wilii 
the  investment. 

In  Cobb  V.  Trammel,  9  Texas  Civ.  App.,  527,  it  appears  that  Tram- 
mel, with  money  belonging  to  his  wife  and  her  sister,  bought  land  for 
them,  taking  deed  in  the  name  of  the  wife  alone,  paying  part  cash  and 
giving  a  note  for  balance  of  purchase  money,  signed  by  himself  and 
wife,  and  which  was  intended  to  be  paid  out  of  money  belonging  to  his 
said  wife  and  her  sister.  Thereafter  while  holding  money  of  theirs  in 
his  hands,  he  allowed  the  vendor's  lien  to  be  foreclosed  on  the  land  and 
procured  deed  tliereof  to  himself  from  the  purchaser  under  the  for^ 


Hicks  v.  Pogub.  337 

cloenie  sale,  acting,  however,  as  the  agent  of  his  wife  and  her  sister. 
Under  these  facts  this  court  held,  speaking  through  Chief  Justice  Light- 
foot,  that  whether  Trammel  recognized  the  right  of  his  wife  and  her 
sister  or  not,  there  was  created  a  resulting  trust  in  their  favor,  and  that 
a  purchaser  at  execution  sale  under  a  judgment  against  Trammel,  with 
notice  of  such  rights,  acquired  no  title.  We  can  see  no  material  dif- 
ference in  the  principle  involved  in  the  above  cited  case  and  the  one  we 
are  discussing.  Here  Pogue  received  and  held  in  his  hands  more  than 
enough  money  belonging  to  defendants  in  error  to  pay  the  entire  pur- 
chase price  of  the  land  conveyed  to  him.  He  paid  a  part  and  gave  his 
note  for  the  balance.  The  record  fails  to  show  that  he  parted  with  any 
of  this  money  in  any  way  other  than  in  the  purchase  of  the  land  in 
controversy  and  in  making  improvements  thereon.  He  swears  that  the 
money  was  so  invested,  and  that  the  investment  was  satisfactory  to  his 
children.  We  conclude  that  the  facts  show  a  resulting  trust  in  favor 
of  the  defendants  in  error,  and  unless  the  plaintiff  in  error  was  a  pur- 
chaser without  notice  and  for  value,  the  result  of  the  trial  in  the  court 
below  is  correct. 

It  was  agreed,  as  appears  from  the  statement  of  facts,  by  the  parties 
to  this  suit,  that  plaintiff  in  error.  Hicks,  had  no  notice  at  the  time  of 
the  levy  of  the  execution  under  which  the  land  in  controversy  was  sold, 
of  "any  contract,  agreement  or  understanding  between  the  defendants 
in  error  and  J.  T.  Pogue,  or  of  any  trust  relation  existing  between  them, 
whereby  the  property  in  question  was  the  property  of  defendants  in 
error,  and  it  does  not  appear  from  the  record  that  he  had  any  such 
notice  at  the  time  of  his  purchase. 

There  can  no  longer  be  any  doubt  about  the  proposition  that  the  lien 
of  a  judgment  creditor,  secured  without  notice  by  levy  made  upon  land, 
is  superior  to  the  unrecorded  deed  of  a  vendee  of  the  defendant  in 
execution.  If  the  lien  is  secured  without  notice,  a  purchaser  for  value 
at  the  sale  made  under  the  execution  is  protected  in  his  title  thus  ac- 
quired, whether  he  have  knowledge  of  the  unrecorded  deed  at  the  sale 
or  not.  Ayres  v.  Duprey,  27  Texas,  594;  Grace  v.  Wade,  45  Texas, 
522 ;  Parker  v.  Crop,  60  Texas,  111 ;  Borden  v.  McRea,  46  Texas,  396. 

It  is  said  that  this  is  by  force  of  the  registration  laws,  which  renders 
all  unrecorded  conveyances  void  as  against  subsequent  purchasers  for 
value  without  notice  and  as  against  all  creditors  having  liens  upon  the 
property. 

A  different  rule  prevails  with  regard  to  a  resulting  trust,  because  the 
holder  of  such  equity  can  not  place  his  title  upon  record.  It  is  said  in 
McElamy  v.  Thorp,  61  Texas,  648,  that  the  title  of  a  purchaser  at  exe- 
cution sale,  as  against  a  resulting  trust  must  be  determined  without  ref- 
erence to  any  notice  of  it  at  the  time  of  the  levy  of  the  execution,  and 
as  Thompson,  the  judgment  creditor,  in  that  case,  bought  without  no- 
tice of  Mrs.  McKam/s  title,  the  only  question  for  discussion  was, 
whether  he  was  a  purchaser  for  a  valuable  consideration,  having  paid  the 

« • 

Vol.  33  Civil— 22 


338  Hicks  v.  Pogu?. 

amount  of  his  bid  by  crediting  it  npon  his  judgment  against  the  de- 
fendant in  ejiiecution. 

It  is  well  settled  that  a  creditor  who  purchases  land  at  execution  sale 
and  merely  credits  the  amount  of  his  bid  on  the  judgment^  is  not  a 
bona  fide  purchaser  for  value  as  against  the  rights  of  third  persons.  A 
distinction  is  sought  to  be  made  in  the  application  of  that  rule  in  this 
case,  because  the  amount  of  plaintiff  in  error's  bid  ($50)  was  applied 
to  the  payment  of  costs  incurred  in  his  suit  against  J.  T.  Pogue  and  the 
expenses  attending  the  sale  at  which  he  bought.  Intimation  is  found  in 
McKamy  v.  Thorp,  61  Texas,  654,  that  such  a  distinction  might  be 
drawn,  but  the  question  was  not  raised  and  not  necessary  to  a  decision 
of  that  case,  and  hence  the  remarks  of  the  learned  judge  who  delivered 
the  opinion  in  that  case  were  not  intended  to  be,  and  are  not,  an  authori- 
tative expression  upon  the  subject.  It  is  to  our  minds  doubtful  whether 
this  difference  would  exist  under  the  facts  most  favorable  to  the  judg- 
ment creditor  in  any  such  case,  but  however  that  may  be,  we  think  that 
the  plaintiff  in  error,  under  the  facts  shpwn  by  the  record  before  us,  is 
in  no  position  to  insist  upon  the  application  of  such  a  rule.  The  state- 
ment of  facts  in  the  record  leaves  the  question  of  proof  of  costs  in  doubt; 
and  if  the  amount  of  the  costs  incurred  in  obtaining  plaintiff  in  error's 
judgment  against  J.  T.  Pogue  is  established  by  the  evidence  at  all,  it 
is  far  less  than  the  amount  of  plaintiff  in  error's  bid  for  the  property  in 
controversy.  The  record  shows  that  his  bid  was  applied  to  payment  of 
the  "costs  of  said  execution  and  the  costs  accruing  from  executing  tk$ 
same"  There  is  no  proof  whatever  of  the  costs  of  the  execution  and 
the  costs  of  executing  it.  All  the  evidence  introduced  on  the  subject 
of  costs,  as  shown  by  the  record  before  us,  was  several  executions,  which 
had  been  issued  on  the  judgment  against  Pogue,  concluding  with  the 
one  levied  on  the  land  sued  for  and  under  which  plaintiff  in  error 
claims.  Each  of  these  executions  showed  the  amount  of  plaintiff  in 
error's  judgment  against  Pogue  ($165.49  and  interest),  and  the  ex- 
pression "costs  taxed,  $16.65.''  It  devolved  upon  plaintiff  in  error  to 
show  that  he  was  purchaser  for  value.  Under  the  law  he  was  liable  for 
the  costs  incurred  by  himself  in  his  suit  against  Pogue.  The  amount 
of  the  costs  so  incurred  is  not  shown  by  the  evidence.  It  is  not  made  to 
appear  that  if  plaintiff  in  error  caused  the  amount  of  his  bid  for  the 
land,  or  a  part  thereof,  to  be  applied  to  the  payment  of  costs  incurred 
in  his  suit  against  Pogue,  he  was  paying  anything  more  than  he  would 
have  been  compelled  to  pay  had  he  not  become  the  purchaser  of  it 
It  seems  to  us  that  he  must  be  treated  as  not  having  advanced  any  new 
consideration  upon  the  faith  of  his  purchase,  and  as  having  lost  nothing 
upon  the  failure  of  his  title  to  the  land.  Therefore  we  conclude  that 
the  evidence  is  insufficient  to  establish  that  plaintiff  in  error  was  a  pur- 
chaser of  the  property  in  controversy  at  the  execution  sale  for  a  valuable 
consideration. 

Plaintiff  in  error,  by  his  first  assignment  of  error,  complains  of  the 
first  paragraph  of  the  court's  charge,  which  is  as  follows :    *Tf  you  be- 
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lieve  from  the  evidence  that  the  defendants  are  the  children  of  J.  T, 
Pogue,  and  that  said  Pogue  received  into  his  hands  money  of  defend- 
ants, which  they  inherited  from  their  grandfather,  and  with  same  pur- 
chased and  improved  the  lots  in  controversy,  and  that  thereafter  and 
on  the  6th  day  of  July,  1896,  while  he  was  occupying  same  as  the  home- 
stead of  himself  and  family,  he  and  his  then  wife,  Ella  N.  Pogue, 
executed  and  deliveret.  the  deed  of  date  July  6,  1896,  to  Oscar  Pogue, 
intending  then  and  there  that  same  should  operate  as  an  absolute  deed 
of  conveyance  of  the  title  to  the  said  property  to  said  Oscar  Pogue  and 
the  other  defendants,  then  and  in  such  case  you  will  find  for  the  de- 
fendants." 

The  grounds  of  complaint  to  this  charge  are:  "The  deed  of  date 
July  6,  1896,  recited  a  consideration  of  one  dollar  and  no  other,  and 
defendants  could  not,  over  plaintiff's  objection,  by  parol  evidence  en- 
graft another  consideration.  The  charge  submits  to  the  jury  a  consid- 
eration moving  for  the  conveyance  of  said  land  different  from  that 
named  in  the  deed.  The  testimony  showing  the  deed  was  made  in 
discharge  of  an  obligation  due  from  Pogue  to  his  children,  it  not  being 
recited  in  the  deed,  the  same  could  not  be  shown.  The  charge  is  an 
abstract  proposition  of  law  not  sustained  by  the  evidence;  and  there 
were  no  pleadings  in  the  case  which  authorized  the  charge  or  admitted 
evidence  to  show  the  deed  was  executed  for  a  consideration  different 
from  that  stated  in  the  deed,  and  is  on  the  weight  of  the  evidence. 
There  is  no  evidence  that  the  deed  was  ever  delivered  to  Oscar  Pogue, 
and  does  not  show  that  said  deed  was  accepted  by  defendants  in  dis- 
charge of  any  obligation  then  due  them  by  their  father.'* 

We  believe  these  objections,  especially  in  view  of  the  facts  in  this  case, 
are  unsound.  Besides,  it  will  be  noted  that  if  our  view  of  the  law  of 
this  case  is  correct  as  announced  in  this  opinion,  the  errors  complained 
of  in  this  assignment  are  harmless.  If  the  equitable  title  to  this  prop- 
erty was  vested  in  defendants  in  error  by  reason  of  a  resulting  trust  in 
their  favor,  the  deed  of  July  6,  1896,  becomes  unimportant  and  imma- 
terial in  so  far  as  the  same  affected  their  right  to  the  property.  Their 
right  and  title  in  this  event  did  not  depend  upon  the  deed.  The  charge 
complained  of,  in  grouping  the  facts  necessary  for  the  jury  to  find  in 
order  to  return  a  verdict  for  defendants,  placed  a  greater  burden  upon 
them  than  the  law  required,  as  we  view  the  case,  hence  favorable  to 
plaintiff,  and  he  has  no  just  cause  to  complain.  The  verdict  of  the 
jury  includes  the  finding  that  a  resulting  trust  was  created  in  their 
favor,  and  the  evidence  supports  such  finding. 

The  contention  presented  in  plaintiff  in  error's  third  assignment,  to 
the  effect  that  the  court  erred  in  not  allowing  the  witness  Green  to 
testify  to  what  the  abstract  and  books  in  the  possession  of  the  county 
assessor  of  Hill  County,  Texas,  showed  with  reference  to  the  rendition 
of  said  property  for  the  years  1897,  1898,  1900  and  1901,  and  in  refus- 
ing to  allow  plaintiff  to  introduce  in  evidence  a  diagi'am  taken  from 
said  abstract  book,  showing  by  whom  and  in  whose  name  said  property 
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was  assessed,  is  untenable.  The  books  were  the  best  evidence;  no  leason 
is  shown  why  said  books  themselves  were  not  produced,  and  the  evidence 
offered  was  hearsay  and  incompetent.  Assignments  Nos.  2,  4,  5  and  7 
relate  to  the  supposed  insufficiency  of  the  evidence  to  show  a  deliver; 
of  the  deed  of  July  6,  1896;  error  in  the  court's  charge  with  respect 
thereto;  the  failure  to  give  special  charges  requested  bearing  upon  the 
effect  of  said  deed  and  evidence  admitted  relating  to  the  same,  eta  Ve 
will  dispose  of  these  assignments  by  saying  that  there  is  no  error  appar- 
ent, and  in  view  of  the  conclusion  reached  by  us  on  the  other  branch  of 
the  case  above  discussed,  whatever  error  there  may  be,  the  same  has  in 
no  way  prejudiced  plaintiff^s  right. 

Plaintiff  in  error's  sixth  assignment  will  be  overruled,  for  the  reasos 
that,  if  we  are  correct  in  our  conclusion  that  he  was  not  a  purcliaser  for 
value  at  the  execution  sale  under  which  he  claims,  it  is  immateriil 
whether  he  had  knowledge  of  defendants'  claim  and  title  to  said  land, 
by  reason  of  tlie  resulting  trust  created  in  their  favor,  at  the  time  of 
his  purchase,  or  not. 

We  believe  there  is  no  merit  in  plaintiff  in  error's  eighth  assignmait 
of  error,  and  the  same  is  overruled. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of  tbe 
court  below  is  affirmed. 

Writ  of  error  refused. 


BosE  V.  Dabby.  341 

S.  G.  BosB  BT  AL.  V.  W.  P.  Dabby  et  al. 

Decided  October  28,  1903. 

Judgment  in  Suit  by  Publication— Limitation. 

A  direct  proceeding  to  vacate  a  judgment  rendered  on  process  by  publica- 
tion procured  by  fraud  is  not  barred  until  four  years  from  the  time  when  the 
fraud  was  or  should  have  been  discovered. 

Appeal  from  the  Comity  Court  of  Lampasas.  Tried  below  before 
Hon.  D.  C.  Thomas. 

ff.  jP.  Lewis  and  Oooch  £  Springer,  for  appellants. 

A.  McFarland,  for  appellees. 

STREETMAN,  Associate  Justice. — This  was  a  direct  proceeding 
brought  by  appellants  in  the  justice  court  of  precinct  No.  1,  Lampasas 
County,  Texas,  on  September  27,  1902,  to  vacate  a  judgment  rendered 
against  them  in  favor  of  appellees  on  March  2G,  1900.  Exceptions 
were  sustained  to  the  petition  and  the  cause  dismissed. 

The  only  question  involved  in  the  appeal  is  whether  the  petition 
showed  upon  its  face  such  delay  in  bringing  this  suit,  as  to  warrant  the 
court  in  sustaining  exceptions  to  the  petition. 

The  petition,  in  eflEect,  alleged  that  the  judgment  sought  to  be  vacated 
was  rendered  upon  a  citation  by  publication,  and  that  this  was  procured 
by  the  plaintiffs  in  that  suit  fraudulently  making  affidavit  that  the  resi- 
dence of  the  defendants  was  imknown,  when  in  fact  they  knew,  or  by 
reasonable  diligence  coidd  have  discovered,  the  residence  of  the  de- 
fendants. 

It  is  shown  that  G.  S.  Eose  had  a  valid  defense  to  the  principal  part 
of  the  cause  of  action,  and  that  his  wife  had  a  valid  defense  to  all  of 
it,  and  that  neither  of  them  knew  for  some  time  after  said  judgment 
was  rendered  that  such  suit  was  pending.  They  had  lived  in  Anderson 
County,  Texas;  several  years  at  the  time  the  suit  was  brought. 

This  suit  was  brought  within  four  years  from  the  time  said  judg- 
ment was  rendered.  This  was  not  the  character  of  proceeding  contem- 
plated by  article  1375  of  the  Eevised  Statutes,  fixing  two  years  as  the 
limit  within  which  application  for  a  new  trial  must  be  made  in  suits 
where  service  of  process  has  been  made  by  publication.  This  was  a 
direct  proceeding  to  vacate  the  judgment  on  account  of  fraud.  Hciden- 
heimer  v.  Loring,  6  C.  A.,  560.  There  is  no  limitation  specially  pre- 
scribed for  this  character  of  suit,  and  therefore  under  article  3358  it  is 
not  barred  until  four  years  from  the  time  the  fraud  was  or  should  have 
been  discovered.  Faust  v.  Warren,  6  Texas  Ct.  Eep.,  752;  McLane  v. 
Bank,  4  Texas  Ct  Eep.,  891;  Dashner  v.  Wallace,  4  Texas  Ci  Eep., 
810;  Cetti  v.  Dunham,  3  Texas  Ct.  Eep.,  98;  Stewart  v.  Bobbins,  65 
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S.  W.  Eep.,  899;  Harrieon  v.  Lakey,  63  S.  W.  Kep.,  1030;  Fox  v.  Bob- 
bins,  62  S.  W.  Kep.,  815. 

Because  the  -  court  erred  in  sustaining  exceptions  to  the  petition  of 
appellants,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remandei 
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Galveston,  Hakrisburg  &  San  Antonio  Railway  Company  v. 

T.  P.  Hubbard. 

Decided  October  28,  1903. 

1.— Charge — Practice. 

A  charge  correct  so  far  as  it  goes,  and  deficient  in  not  covering  the  law  in 
full  applicable  to  the  case,  when  not  sought  to  be  corrected  Dy  request  for  a 
more  specific  charge,  is  not  ground  for  reversal. 

8.— Carrier  of  Passengers — Stopping  Train  at  Station. 

It  is  the  duty  of  a  railway  company  transporting  passengers  to  stop  their 
passenger-  trains  at  the  station  a  time  reasonably  sutlicient  to  enable  such  pas- 
sengers to  alight  at  the  station  of  their  destination  in  safety,  and  a  charge  so 
stating  is  not  subject  to  objection  as  imposing  an  onerous  burden  of  proof. 

8.— Same — ^Negligence  and  Contributory  Negligence. 

The  charge  conditioned  the  right  of  plaintiff  to  recover  on  proof  that  he 
was  injured  without  negligence  on  his  part,  and  further  fully  submitted  the 
defense  of  contributory  negligence  pleaded  by  defendant.  Held  correct  and  suf- 
ficient. 

i.— Mental  Suffering— Evidence — ^Practice. 

In  an  action  for  personal  injuries  mental  suffering  need  not  be  shown  by 
direct  proof  where  the  injury  is  serious  and  permanent. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before  Hon. 
M.  Kennon. 

Baker,  BoUs,  Baker  &  Lovett  and  Harwood  &  WaUh,  for  appellant. 

Burgess,  Hopkins  &  Rainbolt,  for  appellee. 

FLY,  Associate  Justice. — This  action  was  instituted  by  appellee  to 
recover  damages  resulting  from  personal  injuries  received  through  the 
negligence  of  appellant.  The  cause  was  tried  by  jury  and  resulted  in  a 
verdict  and  judgment  for  appellee  in  the  sum  of  $4000. 

There  was  evidence  sufficient  to  justify  the  conclusion  that  appellee 
was  injured  at  Harwood,  a  station  on  appellant's  line  of  railway,  while 
alighting  from  a  train,  and  that  such  injury  was  caused  through  the 
negligence  of  appelhnt  in  failing  to  hold  its  train  at  such  station  for  a 
time  reasonably  sufficient  to  enable  appellee,  a  passenger  thereon,  to 
alight  in  safety.  In  alighting  from  the  train  appellee  was  thrown  to 
the  platform  by  a  sudden  movement  of  the  train,  and  received  injuries 
on  his  leg  at  or  near  the  ankle  joint  that  are  serious  and  permanent. 

The  court  gave  the  following  definition  of  negligence:  "Negligence 
is  the  failure  to  exercise  ordinary  care.  Ordinary  care  is  such  care  as 
a  person  of  ordinary  prudence  would  exercise  under  the  same  or  like 
circumstances."  In  the  first  assignment  of  error  the  charge  is  objected 
to  because  it  is  "not  full  and  complete,''  and  thereby  misleading.  It  is 
not  contended,  and  could  not  be  imder  the  terms  of  the  assignment,  that 
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there  is  any  error  in  the  charge  given,  the  sole  objection  being  that  more 
was  not  given.  No  efFort  was  made  by  appellant  to  have  any  omission 
supplied  in  the  charge,  and  it  is  therefore  in  no  position  to  complain  of 
such  omission.  This  has  been  the  ruling  in  appellate  courts  of  Texas 
from  the  decision  of  the  case  of  Harlan  v.  Baker,  Dallam,  578^  down 
to  the  present  day.  Bumham  v.  Logan,  88  Texas,  1;  Gulf,  C.  &  S.  F. 
Railway  v.  Hill,  95  Texas,  629. 

The  second  assignment  of  error  complains  of  the  fourth  paragraph  of 
the  charge  on  the  ground  that  it  "imposes  upon  the  defendant  company 
a  greater  burden  than  the  law  requires.'*  In  the  proposition  the  chaige 
seems  to  be  attacked  on  the  ground  that  it  is  an  abstract  proposition  of 
law,  and  incomplete  because  not  applied  to  the  facts  of  the  case.  The 
assignment  not  being  followed  by  a  proposition  based  upon  it,  should  not 
be  considered.  We  will  say,  however,  that  there  is  no  merit  in  the  as- 
signment of  error.  The  court  charged  the  jury:  "It  is  the  duty  of  a 
railway  company  transporting  passengers  to  stop  their  passenger  trains 
at  the  station  a  time  reasonably  sufficient  to  enable  such  passengers  to 
alight  at  the  station  of  their  destination  in  safety."  The  proposition 
of  law  contained  in  the  instruction  is  absolutely  correct,  and  in  a  sub- 
sequent charge  the  principle  which  it  contains  is  applied  to  the  facts  of 
the  case. 

The  fifth  paragraph  of  the  charge  is  criticised  in  the  third  assign- 
ment of  error  on  the  ground  that  it  omitted  to  state  the  circumstances 
under  which  appellee  could  not  recover.  The  proposition  based  on  the 
assignment  of  error  is  that  it  is  the  duty  of  the  trial  court  to  present 
every  phase  of  the  case  presented  by  the  pleadings  and  evidence.  That 
all  the  issues  made  by  pleadings  and  evidence  shpuld  be  presented  in  the 
charge  may  be  admitted,  and  in  the  criticised  paragraph  of  the  charge, 
the  right  of  appellee  to  recover  is  conditioned  on  proof  that  he  was  in* 
jured  without  negligence  on  his  part,  and  in  the  last  paragraph  of  the 
instructions  the  defense  of  contributory  negligence,  pleaded  by  the  ap- 
pellant, was  fully  submitted  to  the  jury. 

The  fourth  assignment  of  error  is  to  the  effect  that  the  sixth  para* 
graph  of  the  charge,  which  sets  forth  the  items  of  damages,  is  erroneoia 
because  it  mentions  mental  suffering,  but  that  there  was  no  proof  of 
that  class  of  suffering.  As  said  by  this  court  on  a  former  appeal  of  this 
case  (70  S.  W.  Hep.,  112),  it  is  settled  that  mental  suffering  need  not 
be  shown  by  direct  proof  where  the  injury  is  serious  and  permanent. 
See  also  Brown  v.  Sullivan,  71  Texas,  470. 

The  second  proposition  under  the  fourth  assignment  of  error  is  not 
based  upon  nor  justified  by  the  assignment,  and  will  not  be  considered. 

The  facts  justified  a  verdict  in  the  amount  found  by  the  jury. 

The  judgment  is  afiirmed. 

AffirtMd- 

Writ  of  error  refused. 
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Ben  Kendall,  Administrator,  v.  C.  W.  Morrison  bt  al. 

Decided  October  28,  1903. 

Contract— Evidence. 

See  the  opinion  for  substance  of  evidence  held  sufficient  to  establish  a  con- 
tract between  the  owners  of  an  insurance  policy  and  the  beneficiaries  named  in 
a  will. 

Appeal  from  the  District  Conrt  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Sleeper  £  Kendall,  for  appellant. 

Richard  I.  Munroe  and  J.  B.  Downs,  for  appellees. 

KEY,  Associate  Justice. — This  is  a  controversy  over  the  proceeds 
of  a  life  insurance  policy  issued  by  the  Sovereign  Camp  Woodmen  of 
the  World,  insuring  the  life  of  Thomas  6.  Nason  in  the  sum  of  $3000, 
payable  to  his  mother,  Mrs.  Solomon  Isriald.  There  was  a  nonjury 
trial,  resulting  in  a  judgment  for  the  plaintiffs,  from  which  the  defend- 
ants have  appealed. 

The  trial  judge  filed  no  conclusions  of  fact  and  law,  but  the  testimony 
in  the  record  is  sufficient  to  show,  and  we  therefore  find,  as  conclusions 
of  fact : 

1.  That  in  September,  1901,  Thomas  G.  Nason  and  his  mother  were 
residing  together  in  Waco,  Texas;  that  both  had  been  sick  for  some 
time;  had  no  property  of  any  consequence,  except  the  insurance  policy; 
had  applied  to  another  relative,  who  failed  to  render  any  assistance, 
and  were  rendered  material  aid  and  assistance  by  the  beneficiaries  there- 
after named  in  the  will  of  Thomas  6.  Nason.  On  the  27th  day  of  Sep- 
tember, 1901,  Mrs.  Solomon  Isriald  executed  a  written  document,  pur- 
porting to  assign  all  of  her  interest  in  the  policy  to  Thomas  6.  Nason. 
On  October  1,  1901,  Thomas  G.  Nason,  with  the  knowledge,  consent  and 
approval  of  his  mother,  executed  a  written  will,  by  the  terms  of  which 
he  undertook  to  dispose  of  the  insurance  policy  in  question,  thereby  be- 
queathing it  to  the  plaintiffs,  who  were  not  related  to  him,  but  were 
neighbors,  and  had  rendered  material  aid  and  assistance  to  him  and 
his  mother.  After  devising  specified  sums  to  other  plaintiffs,  the 
will  directed  C.  W.  Morrison  and  his  wife  to  take  charge  of  the 
residue  of  the  estate  as  trustees,  for  the  following  purposes:  First. 
To  purchase  a  burial  lot  and  pay  all  burial  expenses  of  Thomas 
G.  Nason  and  his  mother.  Second.  To  take  care  of  his  mother  dur- 
ing the  remainder  of  her  life,  and  use  the  trust  fund  for  that  purpose. 
Third.  If  any  residue  remained  after  the  death  of  the  mother,  it  was 
to  become  the  property  of  C.  W.  Morrison  and  his  wife. 

2.  Mrs.  Isriald  was  present  when  the  will  was  prepared,  made  sug- 
gestions in  reference  thereto,  fidly  understood  its  contents  and  con- 
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sented  thereto,  and  immediately  after  the  death  of  Thomas  O.  Nason, 
which  occurred  shortly  after  executing  the  will,  she  went  to  the  home 
of  Mr.  and  Mrs.  Morrison,  and  was  thereafter  taken  care  of  by  them 
until  the  time  of  her  death,  which  occurred  on  the  3d  day  of  November, 
1901. 

3.  C.  W.  Morrison  and'  his  wife  have  fully  complied  with  all  the 
requirements  placed  upon  them  by  the  will. 

It  is  urged  in  appellant^s  brief  that  Mrs.  Isriald,  the  benefidaiy  in 
the  policy,  did  not  assign  the  same  in  the  manner  required  by  the  coo- 
stitution  and  by-laws  of  the  insurance  company;  and  therefore  at  lidr 
death  the  policy  belonged  to  her,  and  is  collectible  by  her  administrator. 
We  find  it  unnecessary  to  decide  the  point  referred  to.  In  our  opinion, 
the  facts  established  by  the  testimony  evidence  a  contract  binding  upon 
Mrs.  Isriald  and  the  representative  of  her  estate,  by  the  terms  of  wiiich 
the  plaintiffs  were  entitled  to  collect  the  policy.  Bryson  v.  McSliane, 
49  Law  Rep.  Ann.,  527. 

No  error  has  been  shovm,  and  the  judgment  is  affirmed. 

Affirmd 

Writ  of  error  refused. 
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W.  A.  Threadgill  v.  N.  Butler. 

Decided  October  28,  1903. 

School  Land — Change  of  Price. 

Following  Stewart  v.  Wagley,  68  S.  W.  Hep.,  297,  the  change  in  valuation 
of  the  land  by  the  Commissioner  of  the  Land  Office  to  one  dollar  an  acre  a  few 
days  after  the  application  to  purchase  the  same  entitled  the  Cbmmissioner  to 
accept  this  as  the  standard  of  value  in  awarding  it  to  the  applicant  as  against 
a  subsequent  proposed  purchaser. 

Appeal  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J.  W.  Timmins. 

Dubois  &  Allen,  for  appellant. 

Hill  £  Lee  and  A,  R.  Burgess,  for  appellee. 

PISHEE,  Chief  Justice.— On  the  8th  day  of  April,  1902,  the  ap- 
pellant instituted  this  suit  in  trespass  to  try  title  against  Butler,  to 
recover  school  section  6,  certificate  No.  807,  A.  B.  &  M.,  containing  640 
acres  of  land,  situated  in  Tom  Green  County. 

The  defendant  answered  by  plea  of  not  guilty  and  res  adjudicata, 
daiming  that  the  issues  involved  in  this  suit  had  been  settled  and  de- 
termined by  a  former  judgment  rendered  in  a  case  between  the  same 
parties.    The  trial  court  instructed  a  verdict  in  favor  of  the  defendant. 

We  find  the  following  facts :  On  the  19th  day  of  March,  189G,  and 
prior  thereto,  school  section  208  in  the  name  of  the  Southern  Pacific 
Bailroad  Company,  situated  in  Tom  Green  County,  was  classified  as 
dry  gr^ing  land,  and  appraised  at  $1  per  acre,  and  placed  on  the  mar- 
ket for  sale  on  the  19th  day  of  March,  1896:  On  the  19th  day  of  No- 
vember, 1898,  the  appellee  applied  to  purchase  this  section  as  an  actual 
settler,  and  the  same  was  duly  awarded,  to  him  by  the  Commissioner 
of  the  Land  Office.  He  made  the  payments  due,  and  has  subsequently 
paid  all  amounts  due  upon  this  section,  and  has  occupied  the  land  as 
his  home  since  his  purchase  for  three  consecutive  years,  and  has  filed 
bis  proof  of  occupancy  in  the  Land  Office,  as  required  by  law.  Section 
6,  the  land  in  controversy,  is  a  school  section,  located  by  virtue  of  cer- 
tificate No.  807  in  the  name  of  Adams,  Beatty  &  Moulton,  anrl  is  clas- 
sified as  dry  grazing  land,  in  Tom  Green  County,. situated  within  five 
miles  of  the  home  section  of  the  appellee,  as  above  described.  On  the 
first  day  of  November,  1899,  the  appellee  applied  to  purchase  the  land 
in  controversy,  and  filed  his  application  in  the  Land  Office  on  the  3d 
of  November,  1899,  as  additional  lands  to  his  home  section.  His  bid 
was  $1.55  per  acre,  which  application  was,  by  the  Commissioner  of  the 
Land  Office  received,  approved  and  filed,  and  the  following  January  the 
land  was  awarded  to  the  appellee  on  this  application.  This  land  has 
been  previously  classified  as  dry  crrazing  land  at  $2  per  acre,  the  figure 
2  in  the  column  having  been  written  over  the  figure  1^  and  that  these 
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facts  were  shown  by  the  records  of  Tom  Green  Comity.  On  the  6th 
day  of  November^  1899,  the  Commissioner  appraised  and  valued  the 
section  in  controversy  at  $1  per  acre,  which  valuation  and  appraise- 
ment was  filed  in  the  office  of  the  county  clerk  of  Tom  Qreen  County 
on  November  8,  1899.  Another  classification  and  valuation  was  made 
by  the  Commissioner  of  date  November  8,  1899,  at  $2  an  acre,  which 
valuation  and  classification  was  afterwards  filed  in  the  office  of  the 
county  clerk  of  Tom  Green  County.  The  appellee,  at  the  time  of  his 
purchase  of  the  land  in  controversy,  executed  his  obligations,  as  re* 
quired  by  law,  and  has  since  that  time  made  the  payments  as  required, 
and  that  during  this  time  the  appellee  was  an  actual  settler  in  good 
faith,  making  his  home  of  section  No.  208,  and  that  he  has  contin- 
uously resided  upon  that  section  and  purchased  the  land  in  question  as 
additional  lands  within  five  miles  of  his  home  section*  and  that  at  the 
date  of  his  application  he  owned  school  land  other  than  that  in  con- 
troversy,— his  home  section  No.  208,  and  section  No.  2,  B.  S.  &  F.,  and 
section  No.  150,  Southern  Pacific  Eailway,  and  no  other. 

On  the  20th  day  of  November,  1901,  the  appellant  applied  to  pur- 
chase the  land  in  controversy,  and  at  that  time  the  records  of  Tom 
Green  County  showed  that  the  lands  had  been  sold  to  the  appellee  But- 
ler on  his  application  filed  in  the  Land  Office  November  3,  1899.  The 
plaintiff  applied  to  purchase  the  land  at  $2  per  acre,  and  at  the  time 
executed  his  obligation  in  the  manner  and  form  as  required  by  law,  and 
filed  his  application  with' the  clerk  of  the  County  Court  of  Tom  Green 
County,  and  made  his  first  payment  to  the  State  Treasurer,  as  required. 

It  is  unnecessary  for  us  to  state  the  facts  bearing  on  the  issue  of  res 
adjudicata,  as  we  rest  our  decision  on  the  facts  as  before  stated.  It  is 
apparent  from  the  evidence  that  before  any  right  was  attempted  to  be 
acquired  by  the  appellant,  the  Commissioner  of  the  Land  Office  awarded 
the  land  in  controversy  to  the  appellee,  and  that  at  the  time  of  the 
award,  he  acted  upon  the  appraisement  and  valuation  of  $1  an  acre. 
According  to  the  doctrine  announced  in  Stewart  v.  Wagner,  68  S.  W. 
Bep.,  297,  the  change  in  valuation  by  the  Commissioner  of  the  Land 
Office  to  $1  an  acre  a  few  days  after  the  appellee  applied  to  purchase 
the  same,  entitled  the  Commissioner  to  accept  this  as  the  standard  of 
value  in  awarding  the  land  to  appellee,  and  the  appellant  is  not  in  a 
position  to  question  the  action  of  the  Commissioner  in  this  respect 

We  have  examined  all  the  questions  raised  by  the  assignments  of 
error,  and  think  that  none  are  well  taken.  The  facts  as  found  and 
the  conclusion  reached  justified  the  peremptory  instruction  of  the 
trial  court  to  return  a  verdict  for  appellee  Butler.    Judgment  affirmed. 

AffirtnecL 
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Antony  Bradford  et  al.  v.  Tom  Malonb. 

Decided  October  28,  1903. 

1« — Deed— Mortgage — Cliarge  of  Court. 

Whether  or  not  a  deed  absolute  on  its  face  was  executed  as  an  absolute 
oonveyanoe,  or  with  a  trust  attached  to  it,  as  that  it  was  intended  as  a  mort- 
gage, is  a  fact  which  should  be  submitted  to  the  jury  together  with  the  instru- 
ment and  the  attending  facts  and  circumstances  in  evidence,  with  such  instruc- 
tions upon  the  legal  effect  of  the  instrument  as  will  meet  the  various  phases 
of  the  case. 


In  this  case  the  issue  made  by  the  pleadings  and  the  evidence  was  whether 
the  instrument  was  an  absolute  deed  or  a-  mortgage.  The  charge  of  the  court 
ixrent  beyond  this  issue  and  charged  on  it  as  a  conditional  conveyance.  Held, 
error. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scott 

Henderson  £  Freeman,  for  appellant. 

E,  A.  Wallace  and  TF.  A.  Morrison,  for  appellee. 

COCHRAN,  Special  Associate  Justice. — ^Appellee  brought  this 
suit,  alleging  that  appellants  on  December  1,  1900,  executed  and  de- 
livered to  him  a  deed,  intending  to  convey  a  tract  of  twelve  acres  of  land 
in  Milam  County,  but  that  a  mistake  was  made  in  the  description  of 
the  land.  He  further  alleged  that  after  the  execution  of  the  deed  he 
rented  the  land  to  appellants  for  the  succeeding  year  by  parol  contract, 
and  that  they  had  repudiated  the  contract,  refusing  to  pay  the  rent  or 
'surrender  the  possession.  The  prayer  of  the  petition  was  for  the  cor- 
rection of  the  deed,  for  possession  and  for  rents. 

The  appellants  answered  by  general  denial,  by  plea  of  not  guilty,  and 
specially  that  the  land  sued  for  was  their  homestead  when  the  deed 
was  executed.  They  admitted  the  execution  of  the  deed,  but  alleged 
that  it  was  given  to  secure  a  loan  of  $107.50  made  to  the  husband  by 
appellee,  and  was  therefore  void. 

Upon  the  verdict  of  a  jury,  judgment  was  rendered  for  appellee  for 
the  land  and  for  the  correction  of  the  deed,  from  which  Bradford  and 
wife  prosecute  this  appeal. 

We  find  the  facts  to  be  as  follows : 

1.  Appellants  were  husband  and  wife  on  December  1,  1900,  and  were 
residing  upon  the  land  sued  for,  which  was  then  their  homestead. 

2.  On  the  day  named,  appellants  in  due  form  executed  a  deed  to 
appellee,  conveying  their  said  homestead ;  the  mistake  in  the  description 
being  admitted. 

3.  Appellants  never  surrendered  the  actual  possession  of  the  land 
and  have  continued  to  reside  upon  it,  but  whether  as  tenants  under 
appellee  or  as  claimants  of  title  in  themselves,  depends  upon  the  issue 
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made  as  to  the  purpose  and  effect  of  the  deed.    On  this  point  the  testi- 
mony was  conflicting  and  presents  the  two  issues  made  by  the  pleadings. 

4.  The  appellants  husband  being  imprisoned,  because  unable  to  pay 
a  fine  and  costs  adjudged  against  him  amounting  to  about  $100^  offered 
to  make  a  deed  to  his  homestead  to  anyone  who  would  advance  the  money 
necessary  for  his  release.  The  appellee  was  approached  by  the  officer 
having  him  in  charge,  and  was  told  of  the  offer.  The  wife  was  not  con- 
sulted about  this  offer,  but  was  in  town  with  relatives  trying  to  arrange 
to  secure  a  loan  sufficient  to  get  her  husband  out  of  jail.  After  appellee 
went  with  the  officer  to  see  the  husband,  these  three  went  to  the  office 
of  an  attorney,  where  the  wife  and  her  relatives  were  with  others,  and 
here  the  attorney  told  them  that  a  mortgage  could  not  be  placed  upon 
the  homestead,  and  that  a  deed  must  be  made.  At  this  point  the  testi- 
mony is  in  hopeless  conflict,  the  appellants  and  their  witnesses  testifying 
that  it  was  the  understanding  that  they  were  simply  "signing  away  their 
land  until  fall,  and  that  appellee  was  to  make  them  a  new  deed  in  the 
fall  upon  return  of  his  money  ;^^  while  the  appellee  and  his  witness  tes- 
tified that  nothing  was  said  about  deeding  the  land  away  until  fall,  and 
that  the  deed  was  absolute. 

As  to  the  rent  contract,  appellee  alone  testified  that  such  a  contract 
was  made,  while  appellants  denied  that  any  such  contract  was  made. 
The  value  of  the  land  was  placed  by  appellants  at  about  $30  per  acre 
and  a  like  amount  for  the  improvements,  and  in  this  they  were  cor- 
roborated by  disinterested  witnesses,  while  appellee  testified  that  the 
land  was  not  worth  more  than  $15  per  acre  and  that  the  improvements 
were  of  little  value. 

There  is  no  dispute  as  to  the  fact  that  before  the  end  of  the  next  year 
appellee  was  claiming  title  to  the  land,  and  that  the  deed  was  absolute, 
and  that  appellants  were  denying  this  claim. 

5.  The  issue  of  a  valid  conditional  sale  giving  appellants  the  right 
to  repurchase  their  land  was  not  made  by  the  pleadings  nor  by  the 
evidence  of  either  side. 

Conclusions  of  Law. — Only  two  errors  are  assigned  which  require  con- 
sideration. Appellants  complain  of  the  action  of  the  court  in  charging 
the  jury  that  the  deed  in  controversy  was  absolute  on  its  face  and  vested 
the  legal  title  to  the  land  in  appellee.  Had  the  court  given  this  charge 
without  requiring  the  jury  to  consider  other  parts  of  the  charge  in 
determining  whether  it  was  intended  between,  the  parties  as  a  sale  of 
the  land  or  as  a  mortgage  to  secure  the  loan  of  money,  the  assignment 
might  be  sustained. 

The  point  that  when  an  instrument  is  attacked  as  not  expressing  the 
contract  between  the  parties  and  parol  evidence  is  introduced  to  explain 
an  ambiguity,  or  to  show  that  a  part  of  the  contract  was  not  reduced  to 
writing,  as  that  a  deed  has  attached  to  it  a  trust  or  is  in  fact  a  mortgage, 
the  court  should  not  construe  the  writing  and  instruct  the  jury  as  to  its 
legal  effect,  is  not  in  accord  with  the  rule  of  practice  in  liis  State. 
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Miller  V.  Yturria,  69  Texas,  554 ;  Howard  v.  Zimpelman,  14  S.  W.  Bep., 
59 ;  Houston  &  T.  C.  Railway  Co.  v.  Shirley,  89  Texas,  99. 

The  rule  annoimced  in  Taylor  v.  McNutt,  68  Texas,  73,  followed  in 
Mobs  v.  Helsley,  60  Texas,  426,  that  it  is  the  duty  of  the  court  in  such 
cases  to  submit  for  the  consideration  of  the  jury  the  instrument  with 
the  attending  facts  and  circumstances  adduced  in  evidence,  with  such 
instructions  upon  the  legal  effect  of  the  instrument  as  will  meet  the 
various  phases  of  the  case^  does  not  necessarily  conflict  with  the  rule 
stated  in  the  above  cases.  The  charge  in  the  present  case  follows  the 
approved  practice  on  this  point,  and  clearly  submits  to  the  jury  the  issue 
of  deed  or  mortgage  as  depending  on  the  intent  with  which  the  instru- 
ment was  executed. 

Complaint  is  made  of  the  following  charge  as  given :  "If  you  believe 
from  the  evidence  that  the  defendant  signed  and  acknowledged  the  deed 
in  evidence  before  you  as  provided  by  law  for  the  conveyance  of  the 
homestead,  and  delivered  same  to  plaintiff  for  the  consideration  of 
$107.50  paid  by  Tom  Malone  in  settlement  of  said  fine  and  costs  due  by 
Antony  Bradford,  but  you  further  believe  that  it  was  understood  and 
intended  between  the  parties  to  said  conveyance  that  title  to  the  land  in 
controversy  should  vest  in  plaintiff  and  that  the  land  should  become  the 
absolute  property  of  plaintiff,  you  will  find  your  verdict  for  plaintiff, 
although  you  may  believe  from  the  evidence  that  the  plaintiff  at  the 
time  stated  to  the  defendant  that  he  would  resell  same  land  to  Antony 
Bradford  in  the  next  fall  for  a  sum  stipulated  at  said  time.^' 

The  last  clause  in  this  charge  we  consider  erroneous.  The  issue  made 
by  the  pleadings  and  evidence  was  that  of  deed  absolute  or  mortgage. 
The  issue  of  a  conditional  conveyance  was  not  made,  and  we  think  it 
was  error  for  the  court  to  submit  this  theory,  and  in  so  doing  minimize, 
if  it  did  not  destroy,  the  evidence  of  appellants  given  in  support  of  their 
contention  that  the  deed  was  oAly  intended  to  secure  appellee  in  the 
return  of  his  money,  and  that  he  was  to  execute  an  instrument  in  the 
form  of  a  deed,  sufficient  to  overcome  the  effect  of  the  deed  in  con- 
troversy. 

For  this  error  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Associate  Justice  Streetman,  being  disqualified,  did  not  sit  in  this 
case,  and  T.  B.  Cochran,  Esq.,  was  appointed  and  qualified  as  Special 
Associate  Justice  in  ^.is  stead. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 

J.  B.  Fbnn  et  Ux. 

Decided  October  28,  1903. 

Practice— Charge  of  Court. 

On  the  trial  of  a  cause  in  which  the  pleadings  of  the  plaintiffs  presented 
several  issues,  the  court  charged  the  jury  as  follows:  "Both  of  the  plaintifis 
in  their  testimony  before  the  jury  stated  and  declared  that  they  made  no  other 
eontention  in  this  suit  but  the  question  as  to  whether  the  water  contract  u 
limited  to  fifteen  years  or  not,  and  therefore  you  are  charged  not  to  consider 
any  of  the  other  questions  raised  in  the  pleadings  in  regard  to  land,  for  plain- 
tiffs have  abandoned  all  questions  in  regard  to  the  land  and  its  title  and  home- 
stead rights."  Held,  that  the  plaintiffs  having  failed  to  except  to  the  charge^ 
or  to  challenge  it  by  cross-assignment,  they  must  be  held  to  have  acquiesced  it 
the  court's  statement  of  their  abandonment  of  all  issues  but  one. 

2. — ^Parol  Evidence  Varying  Written  Contract. 

In  the  absence  of  allegation  and  proof  that  a  party  to  a  written  contract 
was  not  given  an  opportunity  to  read  it,  or  was  lacking  in  capacity  to  fully  un- 
derstand its  terms  and  effect,  the  contract  can  not  bs  varied  by  parol  evidence 
adding  a  provision  limiting  the  time  of  its  operation  to  a  given  period. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  Wells  Thompson. 

Peareson  &  Pcareson  and  J.  W.  Terry,  for  appellant. 

E.  L.  Davidson  and  Hutcheson,  Campbell  £  Hutcheson,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellees  brought  this  suit  to 
.recover  the  value  of  water  alleged  to  have  been  wrongfully  taken  and 
converted  by  appellant  from  a  lake  situate  upon  land  belonging  to  ap- 
pellees in  Port  Bend  County,  and  for  damages  for  injury  to  said  lake 
alleged  to  have  been  caused  by  the  taking  of  said  water.  The  petition 
alleged  that  tlie  unlawful  taking  and  conversion  of  said  water  b^an  on 
the  1st  day  of  January,  1898,  and  had  continued  daily  up  to  the  date 
of  the  filing  of  the  petition.  The  prayer  of  the  petition  was  for  judg- 
ment for  the  value  of  the  water  taken  and  for  damages  up  to  the  final 
hearing  in  the  case  in  the  sum  of  $8000,  and  for  equity  and  general 
relief. 

The  defendant  answered  by  general  demurrer,  general  denial  and  plea 
of  not  guilty,  and  specially  pleaded  that  the  plaintiffs  had  by  deed  duly 
executed  and  delivered  to  defendant  on  April  2,  1883,  conveyed  to  de- 
fendant a  tract  of  14  2-10  acres  of  land  adjoining  and  abutting  upon 
said  lake,  and  had  expressly  in  said  deed  conveyed  to  defendant  the 
perpetual  right  to  take  and  use  water  from  said  lake  for  the  operation 
of  its  trains  and  for  watering  stock  delivered  to  it  for  transportation, 
and  that  all  the  water  taken  by  defendant  from  said  lake  was  taken  for 
the  purposes  stated  in  said  deed. 

The  answer  further  set  up  the  right  to  take  water  acquired  by  pre- 
scription from  the  long  acquiescence  of  plaintiffs  in  such  taking,  and 
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also  claimed  the  right  to  take  same  as  a  riparian  owner  of  land  bordering 
on  said  lake. 

In  reply  to  this  answer  the  plaintiffs  filed  a  supplemental  petition,  in 
which  they  allege  that  they  had  never  knowingly  executed  the  convey- 
ance set  out  in  said  answer.  Plaintiff  E.  M.  Fenn,  wife  of  J.  E.  Fenn, 
for  herself,  alleged  that  the  land  described  in  said  deed  was  her  separate 
property  and  part  of  her  homestead,  and  that  if  the  deed  alleged  by  the 
defendant  to  have  been  executed  by  her  was  in  fact  so  executed,  that  the 
notary  who  took  her  acknowledgment  to  said  deed  failed  to  explain  to 
her  the  contents  thereof,  and  that  the  same  was  procured  by  defendant 
from  her  through  fraud,  deceit  and  misrepresentation.  She  tendered 
into  court  the  money  consideration  expressed  in  said  deed  and  prayed 
for  its  cancellation.  J.  E.  Fenn  joined  in  the  prayer  for  the  cancella- 
tion of  the  deed,  and  both  plaintiffs  further  pray  for. an  injunction 
against  defendant  restraining  it  from  taking  and  using  plaintiffs'  water. 

Defendant  filed  a  supplemental  answer  in  which,  among  other  things, 
it  alleged  that  if  any  fraud  was  practiced  on  ^Irs.  Fenn,  it  was  not  a 
party  thereto ;  and  that  in  addition  to  the  cash  consideration  for  the  deed 
the  defendant  promised  to  maintain  a  flag  station  for  a  period  of  fifteen 
years  as  a  part  of  the  consideration.  Defendant  pleaded  the  statute  of 
limitations  of  four,  five  and  ten  years.  Defendant  further  alleged  that 
if  any  of  the  land  was  Mrs.  Fenn's  separate  property,  only  an  undivided 
interest  thereof  Avas,  and  that  the  balance  was  community  property  of 
herself  and  husband,  and  that  they  were  tenants  in  common  of  the  land; 
and  that  the  conveyance  by  J.  R.  Fenn  to  it  of  the  14  2-10  acres  of  land, 
with  the  water  rights,  as  in  its  original  answer  alleo;ed,  had  been 
acquiesced  in  for  many  years  by  R.  M.  Fenn,  and  that  thereby  title  to 
the  same  had  become  vested  in  the  defendant.  Dofendant  further  alleged 
that  if  the  land  had  ever  been  the  homestead  of  the  appellees,  tliat  same 
had  long  since  been  abandoned  as  a  homestead.  Defendant  further 
alleged  that  the  record  showed  all  the  land  to  be  community  property, 
and  that  it  had  no  notice  to  the  contrarv. 

Plaintiffs  filed  a  first  amended  supplemental  petition,  in  which  they 
alle^rod  that  the  notary  who  explained  the  deed  to  Tilrs.  Fenn  told  her 
that  the  deed  only  gave  to  the  defendant  the  ri^lit  to  take  water  out  of 
Clear  Lake,  such  as  may  be  needed  in  operating  its  trains,  for  watering 
etock  that  may  be  delivered  to  it  for  transportation,  and  during  the 
period  of  fifteen  years  from  the  date  of  the  execution  hereof,  and  that 
the  same  explanation  of  the  deed  was  made  to  her  by  the  defendant's 
agent y  who  negotiated  the  trade  and  who  also  procured  the  notary  to 
make  to  her  the  same  explanation;  that  she  did  not  know,  until  after 
the  filing  of  this  suit,  that  defendant  was  claiming'  any  other  ri,i:ht 
under  such  deed  than  that  of  using  water  for  watering  stock  that  might 
be  delivered  to  it  for  the  period  of  fifteen  years. 

The  facts  disclosed  by  the  record  which  are  material  to  the  deter- 
mination of  this  apj)eal  are  as  follows: 

The  deed  under  which  appellant  claims  the  right  to  take  water  from 
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appellees'  lake,  as  the  same  appears  of  record  in  Fort  Bend  Conntj, 
omitting  the  description  of  the  14  2-10  acres  of  land  thereby  conveyed, 
is  as  follows: 

"State  of  Texas,  County  of  Harris.  Know  All  Men  by  These  Pres- 
ents: That  we,  J.  B.  Fenn  and  R.  M.  Fenn,  husband  and  wife,  and 
residents  of  the  county  and  State  aforesaid,  for  and  in  consideration  of 
the  sum  of  two  hundred  and  eighty-four  dollars,  to  us  in  hand  paid  by 
the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  the  receipt  of  whi<i 
is  hereby  acknowledged,  and  the  further  agreement  and  consideration 
that  the  said  company  shall  construct  a  switch,  a  part  of  which  shall  be 
on  the  right  of  way  on  our  land,  and  establish  and  maintain  for  at  least 
fifteen  years  a  flag  station  and  platform  within  three  hundred  yards  of 
Clear  lake,  in  Fort  Bend  County,  do  hereby  bargain,  sell,  transfer,  and 
convey  unto  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  its  suc- 
cessors and  assigns  forever,  the  following  flescribed  tract  of  land,  lying 
and  being  situated  in  Fort  Bend  County,  State  of  Texas,  and  a  part  of 
the  Thomas  Barnett's  grant  [here  follows  description  of  land],  together 
with  all  and  singular  the  tenements,  hereditaments,  rights,  privileges 
and  appurtenances  thereunto  belonging,  or  in  any  wise  incident  and 
appurtenant.  And  we  do  hereby  grant  and  convey  to  said  company  the 
right  to  take  and  use  such  water  from  Clear  Lake  on  our  premises,  as 
may  be  needed  by  said  company  in  the  operation  of  its  trains,  for  water- 
ing stock  that  may  be  delivered  to  said  railway  company  for  transporta- 
tion, with  the  right  to  said  company  to  construct  and  maintain  a  bridge 
across  said  lake  from  ita  railwav  to  the  tract  of  land  above  described. 
To  have  and  to  hold  all  and  singular  the  above  described  and  conveyed 
premises  and  property  unto  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Com- 
pany, its  successors  and  assigns  forever,  and  we  do  hereby  covenant  and 
agree  to  forever  warrant  and  defend  all  and  singular  the  said  premises 
against  the  adverse  claim  or  claims  of  any  and  all  persons  claiming  or 
to  claim  the  same  or  any  part  thereof. 

"In  witness  whereof  we  do  hereunto  set  our  hands,  this  25th  day  of 
April,  1883. 

"J.  R  Fenn, 
"B.  M.  Fenn.^ 

The  original  of  this  deed  is  lost  and  could  not  be  produced  upon  the 
trial.  The  appellant  claims  that  in  the  original  deed  the  word  "and** 
was  written  just  after  the  word  "trains"  and  before  the  words  **for 
watering  stock"  in  that  portion  of  the  deed  conveying  to  appellant  the 
right  to  take  water  from  the  lake.  The  appellees  contend  that  the  deed 
was  just  as  it  now  appears  upon  record  and  did  not  contain  the  word 
"and"  as  claimed  by  appellant.  The  evidence  upon  this  issue  was  con- 
flicting. 

An  undivided  one-third  of  the  land  upon  which  the  lake  is  situate 
belongs  to  appellee,  B.  M.  Fenn,  in  her  separate  rights  and  the  remaining 
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two-thirds  is  coimnmiity  property  of  appellees.  Neither  the  land  upon 
which  the  lake  is  situate  nor  the  14  2-10  acres  conveyed  to  appellant  is  or 
has  ever  been  a  part  of  appellees'  homestead. 

The  evidence  is  sufficient  to  sustain  the  finding  of  the  jury  upon  the 
issue  of  the  value  of  the  water  taken  by  appellant  from  appellees'  lake 
since  the  expiration  of  fifteen  years  from  the  date  of  the  deed  above  scl 
out.  There  is  also  ample  evidence  to  sustain  a  finding  that  both  of  the 
appellees  understood  the  contract  to  take  water  was  limited  to  fifteen 
years,  and  that  they  were  so  told  by  the  appellant's  agent  before  and  at 
the  time  the  contract  was  executed,  but  the  undisputed  evidence  shows 
that  appellee  J.  B.  Fenn  had  ample  opportunity  to  read  the  deed  and 
inform  himself  of  its  contents,  and  no  issue  as  to  his  capacity  to  contract 
is  raised  by  the  pleading  or  evidence.  The  evidence  is  further  sufficient 
to  sustain  a  finding  that  the  notary  who  took  Mrs.  Fenn's  acknowledg- 
ment to  the  deed  failed  to  explain  its  contents  to  her. 

Upon  this  state  of  the  pleadings  and  evidence  the  trial  court  in  his 
charge  to  the  jury,  after  stating  the  issues  raised  by  the  pleadings, 
except  the  issue  as  to  whether  the  deed  was  explained  to  Mrs.  Fenn  by 
the  notary  who  took  her  acknowledgment,  and  explaining  to  the  jury 
what  was  necessary  to  constitute  fraudulent  misrepresentation  sub- 
mitted the  case  to  the  jury  in  the  following  language: 

"If  you  believe  from  the  evidence  that  the  deed  from  Fenn  and  wife 
to  the  defendant  company  was  not  obtained  by  fraud,  as  the  question  of 
fraud  is  submitted  in  the  above  paragraph  of  this  charge,  but  you 
further  believe  that  said  deed  only  limited  the  right  of  defendant  com- 
pany to  take  water  for  the  use  of  stock  purposes,  then  you  will  find  for 
the  defendant  company,  stating  that  the  conveyance  of  water  rights  is 
limited  to  stock  purposes  only. 

*^ut  if  you  believe  from  the  evidence  that  the  deed  or  contract  be- 
tween the  parties  was  intended  to  limit  the  water  rights  of  the  defendant 
company  to  a  period  of  fifteen  years,  then  you  will  so  say  in  your  verdict 
and  find  for  plaintiffs  the  market  value  of  the  water  at  the  lake  for  the 
quantity  of  the  water  taken  by  the  defendant  company  from  the  lake 
since  the  2d  day  of  April,  1899,  with  6  per  cent  interest  from  the  time 
of  so  taking. 

"Both  of  the  plaintiffs  in  their  testimony  before  the  jury  stated  .and 
declared  that  they  made  no  other  contention  in  this  suit  but  the  question 
as  to  whether  the  water  contract  is  limited  to  fifteen  years  or  not,  and 
therefore  you  are  charged  not  to  consider  any  of  the  other  questions 
raised  in  the  pleadings  in  regard  to  land,  for  plaintiffs  have  abandoned 
all  questions  in  regard  to  the  land  and  its  title  and  homestead  rights.'^ 
Under  this  charge  the  jury  returned  the  following  verdict: 
"We  the  jury  find  for  the  plaintiffs  one  thousand  dollars  with  interest 
thereon  at  6  per  cent  for  three  years  and  seven  months."  In  accordance 
with  this  verdict  judgment  was  rendered  for  the  plaintiffs  for  the  sum 
of  $1215,  and  it  was  further  adjudged  "that  the  14  2-10  acres  of  land 
be  decreed  to  be  in  defendant,  and  that  the  privilege  of  defendant  to  take 
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water  from  Clear  Lake  ceased  at  the  expiration  of  fifteen  years  from  date 
of  contract/' 

From  this  judgment  the  defendant  alone  has  appealed.  It 'is  clear 
that  the  charge  of  the  court  above  quoted  only  submits  to  the  jury  the 
one  issue  of  the  date  of  the  expiration  of  the  contract.  The  statement 
in  the  charge  that  both  plaintiffs  and  defendant  declared  in  their  testi- 
mony before  the  jury  that  this  was  the  only  question  at  issue,  having 
been  acquiesced  in  by  the  appellee  as  indicated  by  the  absence  from  the 
record  of  any  exception  by  them  to  the  charge,  or  any  cross-assignment 
questioning  the  accuracy  of  the  statement,  is  binding  upon  them,  and 
the  verdict  and  judgment  of  the  court  below  must  be  set  aside  unless  the 
pleadings  and  evidence  is  sufficient  to  sustain  them  ujjon  the  issue  on 
which  they  were  rendered. 

We  think  there  is  an  entire  absence  of  pleading  and  evidence  to  sns- 
tain  the  verdict.  Aside  from  the  allegations  of  homestead  and  of  the 
failure  of  the  notary  to  exphiin  to  Mrs.  Fenn  the  contents  of  the  deed, 
there  is  no  tiling  in  the  pleadings  to  authorize  the  cancellation  of  the  con- 
tract by  cither  of  the  appellees,  and  both  of  these  grounds  for  such 
relief  were  eliminated  by  the  agreement  of  the  parties  as  expressed  in 
the  charge  of  the  court.  In  addition  to  this  the  evidence  is  undisputed 
that  tlie  property  was  not  a  part  of  appellees'  homestead.  The  issue  as 
to  wliether  the  contract  allowed  defendant  to  take  the  water  for  general 
purposes  in  oj^erating  its  trains  or  only  for  the  operation  of  stock  trains 
was  also  eliniinated  by  tlie'  charge.  Upon  the  only  issue  on  which  the 
case  was  tried  the  pleadings  alleged  generally  that  the  contract  was 
obtaincHl  by  fraud  and  misrepresentation,  and  that  the  appellees  under- 
stood that  the  riiilit  to  take  water  would  expire  in  fifteen  years  from  the 
date  of  the  eontract,  and  were  so  fraudulently  and  falsely  informed  by 
appellant's  ap^nt.  The  contract  is  plain  and  unambiguous  in  its  terms, 
and  contains  no  limitation  as  to  the  time  the  right  therebv  irranted 
should  last.  There  is  neither  allegation  nor  proof  that  appellee  J.  B. 
F(Min  was  not  given  an  opportunity  to  read  the  contract  or  that  he  was 
laekin.ir  in  capaeitv  to  fully  understand  its  terms  and  elfect,  nor  is  it 
ev(^n  all(\c:ed  that  he  failed  to  read  it.  On  the  contrar}^  tlie  undisputed 
evi<l('nce  shows  tiuit  it  was  n\ul  hy  him. 

TucKt  ])leadin;_r^  and  proof  of  this  character  it  will  not  be  sorinu>!j 
conl(Mi{l(>d  that  appdli-es  should  be  ])ermitted  by  parol  evidence  of  what 
th(Mr  undersiandini]:  of  the  contract  was  to  add  to  and  chnnire  in  its 
most  es-ential  ]iart  a  solemn  written  instrument  executed  bv  tlicuL 
Conccfling  that  the  aginit  of  ap])eliant  did,  as  alleged,  falsely  roDrcsent  to 
appellees  that  the  contract  was  limited  to  fifteen  years,  such  hho  rcpre- 
s(>ntation  would  not  entitle  the  appellees  to  have  the  contract  canceled, 
because  the  representation  was  concerning  a  fact  equally  within  the 
knowl(Mlge,  or  means  of  knowledge,  of  both  parties.  Appellee  J.  B. 
Fenn  had  every  o])])oriunity  to  inform  himself  of  the  truth  or  falsity 
of  such  representation,  and  must  therefore  be  charged  with  a  knowledge 
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of  its  falsity,  or  rather  will  not  be  heard  to  say  that  he  was  misled  by 
such  representation. 

There  being  no  evidence  in  the  record  to  sustain  the  verdict  of  the 
jury,  the  judgment  rendered  thereon  must  be  reversed. 

We  are  further  of  opinion  that  since  the  undisputed  evidence  shows 
that  the  contract  by  which  the  appellee  J.  R.  Fenn  conveyed  to  appellant 
the  right  to  take  water  from  Clear  Lake  contains  no  limitation  as  to  time, 
is  plain  and  unambiguous  in  its  terms,  and  that  said  J.  R.  Fenn  had  full 
opportunity  to  read  same  and  inform  himself  of  its  contents,  and  no  such 
relations  exist  between  the  parties  as  would  permit  him  to  rely  upon  the 
representation  of  appellant's  agent  as  to  the  terms  of  said  contract,  he 
is  conclusively  bound  by  the  terms  of  the  contract  as  executed  by  him, 
and  judgment  should  be  here  rendered  in  favor  of  appellant  confirming 
its  right  to  the  use  of  the  water  in  said  lake  for  the  purposes  stated  in 
said  contract.  In  view  of  the  undisputed  fact  that  two-thirds  of  the 
land  on  which  the  lake  in  question  is  situate  is  community  land,  the 
question  of  whether  the  deed  was  properly  executed  by  Mrs.  Fenn  be- 
comes immaterial,  since  the  conveyance  by  the  husband  alone  passed  the 
right  of  the  community  estate  to  the  use  of  the  water  to  the  appellant 
and  it  thereby  became  a  tenant  in  common  with  Mrs.  Fenn  if  the  deed 
should  be  held  not  to  have  passed  her  title.  It  is  clear  that  as  such 
tenant  in  common  appellant  would  have  the  right  to  the  use  of  the  water 
in  the  lake,  such  use  being  only  limited  by  its  obligation  not  to  thereby 
injure  the  rights  of  its  cotenant.  There  is  nothing  in  the  pleadings  or 
evidence  in  this  case  which  raises  any  issue  of  injury  to  Mrs.  Fenn'a 
one-third  interest  in  the  lake  by  reason  of  appellant's  use  of  the  water 
for  the  purposes  stated  in  the  contract. 

The  judgment  of  the  court  below  is  reversed  and  judgment  here  ren- 
dered for  appellant. 

Reversed  and  rendered. 
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Atchison,  Topejca  &  Santa  Fe  Railway  Company,  v. 

W.  H.  Keller. 

Decided  October  2S,  1003. 

1.— ^Damages— Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  damages  contributory  negli- 
gence is  an  issue  which  must  be  alleged  and  proved  by  the  defendant. 

S. — ^Veniie — TransitoTy  Action— Extra-Territorial  Jurisdiction. 

A  foreign  railway  corporation  whose  line  of  road  extends  through  Nev 
Mexico  into  this  State  may  be  sued  in  a  court  of  this  State  by  a  resident  of 
Kew  Mexico  for  personal  injuries  inflicted  by  the  negligence  of  such  oorpon- 
tion's  servants  in  New  Mexico. 

8. — Same — ^Evidenop. 

The  trial  court  properly  excluded  as  irrelevant  and  immaterial  testinioof 
to  the  effect  that  the  courts  of  New  Mexico  were  available  to  the  plAinUiTi 
he  being  a  citizen  and  resident  of  that  territoi-y. 

4. — ^Evidence — Credibility  cf  Witness. 

While,  as  going  to  the  credibility  of  a  witness  he  may  be  questioned  to 
show  his  pursuit  of  a  degrading  or  vicious  occupation,  the  rule  can  not  be 
extended  to  include  occupations  not 'necessarily  of  such  character.  The  conduct- 
ing by  a  white  man  of  a  negro  club,  the  purposes  of  such  club  not  being  shown, 
is  not  inherently  wrong  or  vicious. 

5. — ^Verdict — Amount — Personal  Injury. 

Note  opinion  for  nature  of  injuries  upon  which  the  jury  predicated  a  ver- 
diet  for  $5000,  held  not  excessive. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  IIoii- 
J.  M.  Qoggin. 

Tumey  &  Burgess  and  J.  W.  Terry,  for  appellant. 

Zack  Lamar  Cobb  and  M.  TT.  Stanton,  for  appellee. 

JAMES,  Chief  Justice. — The  action  is  by  appellee  for  personal  in- 
juries sustained  at  appellant^s  station  in  Glorietta^  New  Mexico,  by 
being  struck  by  an  engine  while  he  was  standing  between  appellant's 
tracks. 

Plaintiff  went  there  to  meet  a  passenger  on  the  east-bound  tniQ, 
which  train  occupied  the  main  track  next  to  the  station.  There  were 
ijeveral  other  tracks,  the  next  one  to  the  main  track  being  distant  ap- 
proximately ten  feet.  Glorietta  is  a  small  place.  The  grounds  covered 
by  the  tracks  were  used  by  the  public  in  approaching  the  depot.  Plain- 
tiff had  hitched  his  horse,  and  approached  the  main  track  by  a  public 
way  or  crossing,  with  a  view  to  crossing  the  main  track  and  then  taming 
up  in  the  direction  of  the  depot,  which  was  some  distance  east.  When  be 
got  to  the  main  track  the  passenger  train  had  arrived  and  obstructed  his 
crossing  there,  and  the  train  being  vestibuled  and  closed  he  could  not 
cross  over  it.  Tinder  these  circumstances  .he  walked  up  along  the  track, 
between  this  and  the  next  track  in  the  direction  of  the  depot,  until  the 
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train  began  to  move  out,  when  he  stopped,  intending  to  cross  when  the 
train  had  passed. 

There  had  been  a  helper  engine  on  this  train,  engaged  in  bringing  it 
up  grade  to  the  depot.  This  helper  engine  had  detached,  and  backed  down 
the  track  behind  plaintiff  while  he  was  standing  there  facing  the  moving 
passenger  train,  and  struck  him.  The  evidence  showed  that  plaintiff 
was  not  a  trespasser,  and  appellant^s  counsel  do  not  claim  that  he  was. 
It  was  usual  for  people  to  take  the  course  pliaintiff  did  in  approaching 
the  depot  under  the  same  circumstances. 

Plaintiff  says  he  did  not  know  the  helper  engine  was  coming,  and 
was  not  expecting  it.  There  was  ample  evidence  that  it  came  along  the 
track  rapidly,  without  giving  any  signals.  There  is  some  testimony  of 
a  custom  of  the  helper  engine  to  back  down  after  the  passenger  train 
was  gone,  and  that  plaintiff  had  known  this  for  some  years.  It  was  also 
in  evidence  that  the  tracks  were  built  for  small  engines,  and  that  Mogul 
engines  had  been  used  for  about  a  year  prior  to  the  time  plaintiff  was 
injured  and  that  they  were  larger  and  extended  over  from  the  outer 
rails  on  each  side  about  two  feet.  The  testimony,  on  the  other  hand, 
clearly  showed  that  there  was  sufficient  space  for  a  man  to  safely  stand 
between  moving  trains  on  both  tracks.  There  is  no  question  as  to  the 
fact  of  appellant's  negligence.  The  jury  must  have  fo\md  that  plaintiff 
<ras  not  guilty  of  contributory  negligence. 

Under  the  second  assignment  the  substance  of  the  proposition  is  that 
the  petition  failing  to  show  that  there  was  not  sufficient  room  J)etween 
the  track  on  which  plaintiff  stood  and  the  adjacent  track  for  plaintiff 
to  have  stood  in  safety,  the  special  demurrer  ought  to  have  been  sus- 
tained, for  the  reason  that  the  petition  showed  plaintiff  was  prima  facie 
guilty  of  contributory  negligence. 

The  petition  alleged  the  circumstances,  surrounding  the  transaction 
at  the  time  he  was  injured,  and  alleged  that  he  was  exercising  due  care. 

The  fact  that  the  space  was  wide  enough  to  admit  of  trains  passing 
each  other  on  the  two  tracks  without  striking  a  person  standing  in  the 
space  between  them  might,  at  the  most,  indicate  contributory  negligence 
80  as  to  throw  upon  plaintiff  the  burden  of  showing  the  contrary.  Even 
this  effect  was  probably  not  due  to  it.  Galveston,  H.  &  S.  A.  Railway 
Co.  v.  Collins,  24  Texas  Civ.  App.,  143.  The  fact  was  certainly  not 
conclusive  of  the  question.  At  all  events  the  facts  alleged  in  the  peti- 
tion tended  to  negative  contributors  negligence,  and  made  the  issue  as 
to  whether  or  not  under  existing  conditions  plaintiff  was  in  the  exercise 
of  reasonable  care  in  occupying  the  position  he  did.  Also  the  allegation 
that  he  was  exercising  due  care  at  the  time  was  sufficient  of  itself  to 
raise  such  issue. 

It  is  undoubtedly  true  that  plaintiff  could,  by  having  observed  a  cer- 
tain degree  of  caution,  have  avoided  any  danger  from  an  engine  moving 
on  the  track  behind  him.  But  this  is  not  the  question.  It  was  whether 
or  not  he  observed  the  caution  whir ]i  ^n  ordinarily  prudent  man  would 
have  observed  under  all  the  rircuni^^  ^n  es;  and  this  issue  was  raised 
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both  by  the  pleading  and  the  evidence,  and  was  properly  left  to  the  juiy. 
We  disregard  in  this  connection  all  evidence  tending  to  show  that  the 
employes  on  the  engine  saw  plaintiff  in  time  to  have  avoided  injuring 
him,  as  such  issue  does  not  seem  to  have  been  made  nor  submitted 

Plaintiff  was  doing  what  was  usual  and  customary  for  persons  in  that 
vicinity  to  do  in  approaching  the  depot  across  appellant's  yards;  he 
was  standing  off  a  safe  distance  from  the  moving  passenger  train, 
though  further  than  he  needed  t6  have  done,  facing  the  train  until  it 
should  have  passed,  in  order  to  cross.  The  track  behind  him  was  open, 
and  his  position  with  reference  to  it  could  be  seen  from  a  distance.  He 
had  some  reason  to  assume  that  the  helper  engine  would  not  move  until 
the  passenger  had  gone,  and  that  it  would  give  signals  of  its  approach 
if  it  did  come.'  It  came  rapidly.  He  did  not  see  it  coming,  did  not 
hear  it,  and  naturally  the  noise  of  the  train  in  front  of  him  tended  to 
prevent  hearing  its  mere  motion.  Galveston  H.  &  S.  A.  Railway  Co.  ?. 
Collins,  24  Texas  Civ.  App.,  143;  Texas  Midland  Railway  Co.  v. 
Crowder,  25  Texas  Civ.  App.,  536. 

It  is  not  necessary  to  say  more  in  connection  with  the  second  and 
third  assignments. 

The  first  assignment  presents  an  exception  to  the  jurisdiction  of  the 
District  Court  of  El  Paso  County  over  the  parties  and  subject  matter 
for  the  reason  that  plaintiff^s  pleadings  showed  that  defendant  was  a 
resident  citizen  of  San  Miguel  County,  New  Mexico,  and  the  defendant 
was  a  foreign  corporation,  and  the  cause  of  action  arose  in  New  Mexico, 
in  which  Territory  defendant  operated  a  line  of  railroad. 

We  need  not  examine  plaintiff's  pleadings  to  ascertain  all  the  alle- 
gations. Assuming  that  the  question  was  properly  raised  at  the  proper 
time,  in  the  trial  court,  and  assuming  that  the  statements  contained  in 
the  assignment  are  accurate,  the  assignment  is  not  sustainable.  South- 
ern P.  Railway  Co.  v.  Graham,  12  Texas  Civ.  App.,  567;  Sorkin  v. 
Railway  Co.,  53  S.  W.  Rep.,  608. 

Defendant  was  alleged  to  be  operating  its  railway  in  El  Paso  Conniy, 
Texas.  The  cause  of  action  was  a  transitory  one.  The  jurisdiction  of 
the  district  courts  of  Texas  extended  to  the  adjudication  of  matters  of 
the  nature  involved.  It  is  entirely  unimportant  that  plaintiff  could 
have  gone  into  the  courts  of  his  Territory  for  the  same  relief.  He  had 
a  cause  of  action,  and  it  was  his  right  to  resort  to  any  court  that  had 
jurisdiction  to  try  and  determine  it,  and  also  jurisdiction  over  the  de- 
fendant. He  may  have  thought  that  he  could  obtain  relief  more  expedi- 
tiously in  the  courts  of  this  State.  Or  he  may  have  had  some  other 
reason. 

Under  the  fifth  assignment  we  have  this  proposition :  "The  fact  that 
plaintiff  left  his  own  home  to  come  to  El  Paso  to  sue  is  a  circumstance 
tending  to  affect  the  good  faith  and  merit  of  his  case  with  the  jury,  and 
in  this  connection  the  defendant  was  entitled  to  have  it  shown  to  the 
jury  that  there  were  courts  open  to  plaintiff  in  the  Territory  of  New 
Mexico,  where  he  was  a  citizen  and  resided/'    Testimony  of  this  char- 
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acter  was  excluded  because  irrelevant  and  immaterial.  If  plaintiff  was 
authorized  to  resort  to  the  trial  court  for  the  adjudication  of  his  case 
against  this  defendant,  he  was  entitled  to  have  it  considered  on  the  law 
and  the  evidence,  as  if  it  were  the  only  court  that  was  open  to  him.  It 
can  not  be  claimed  for  a  moment  that  such  testimony  was  relevant  to 
any  issue  involved.  We  have  heard  of  efforts  to  impeach  a  litigant  as 
a  witness,  but  never  before  of  impeaching  him  as  a  party.  If  its  pur- 
pose was  to  impeach  or  discredit  his  testimony,  it  could  not  be  done  in 
such  manner. 

The  court  also  ruled  correctly  in  excluding  testimony  the  purpose  of 
which  was  to  show  the  witness  Cummings  was  occupying  a  room  in  the 
Bronson  building  in  El  Paso,  ostensibly  for  the  purpose  of  conducting  a 
messenger  service  and  insurance  business,  but  really  for  conducting  a 
negro  club.  The  proposition  is  that  the  testimony  tended  to  discredit 
plaintiff's  character  and  credibility  as  a  witness,  and  that  such  testimony 
ought  to  be  allowed  as  having  a  legitimate  bearing  on  the  credit  of  any 
witness.  There  is  ample  authority  for  allowing  a  witness  to  be  asked 
concerning  his  occupation,  if  it  be  a  disgraceful  or  vicious  one.  Underh. 
on  Ev.,  p.  518;  1  Greenl.  on  Ev.,  sec.  456.  It  seems  to  us  that  the 
occupation  in  order  to  have  any  discrediting  effect  must  be  one  in  its 
nature  degrading  or  vicious.  There  is  nothing  unlawful  in  the  exist- 
ence or  the  conducting  of  a  club  for  negroes,  and  nothing  inherently 
wrong  in  conducting  one.  No  offer  whatever  was  made  to  show  the  ob- 
jects or  nature  of  the  club.  In  the  absence'  of  this,  it  must  be  taken  for 
the  purpose  of  this  case  that  it  was  for  legitimate  purposes.  Although 
conducted  by  a  white  person,  its  objects  may  have  been  of  such  worthy 
character  as  to  commend  him  to  public  approbation.  We  may  also  add, 
although  it  seems  to  be  unnecessary  to  do  so,  that  there  is  nothing  in  the 
bill  to  show  that  the  witness  was  himself  a  Caucasian. 

Plaintiff's  injuries  were  severe.  We  need  not  set  them  out  in  detail. 
He  was  a  robust  man  when  hurt,  and  although  69  years  of  age,  he  had 
a  substantial  expectancy.  He  had  been  earning  about  $75  a  month,  and 
was  incapacitated  for  work.  According  to  the  evidence  his  mind  and 
memory  were  affected  by  injury  to  his  spinal  cord  and  base  of  his  brain, 
and  he  suffers  from  nervousness  and  loss  of  sleep.  His  injuries  about 
the  body  were  painful,  and  in  damp  weather  he  still  suffers  pain.  His 
left  arm  was  broken,  and  he  has  no  strength  in  it.  Physicians  testified 
that  the  injuries  to  his  mind  and  nervous  system  and  to  his  arm  are 
permanent.  The  evidence  is  probably  stronger  than  we  have  stated  it 
We  would  not  be  warranted  in  condemning  the  verdict  for  $5000  as 
excessive. 

Affirmed. 
Writ  of  error  refused. 
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Galveston,  Habrisburg  &  San  Antonio  Railway  Compant  v. 

Graciano  Tirres. 

Decided  October  .28,'  1903. 

1. — Statute  of  Limitations — ^Amendment. 

When  the  cause  of  action  is  an  injury  resulting  from  the  alleged  negli- 
gence of  the  defendant,  the  time,  place  and  circumstances  of  which  are  aUtod 
in  the  original  petition,  which  is  filed  before  limitation  has  barred  the  action, 
limitation  can  not  ba  pleaded  to  an  amendment  which  states  more  fully  tliin 
the  original  petition  the  results  of  the  injury,  and  which  is  filed  at  a  time 
when  the  statute  would  bar  a  recovery  on  a  suit  then  brought. 

8. — ^Pleading— Evidence. 

The  amended  petition  alleged  *'that  as  a  result  of  his  injuries  he  has  lost 
his  mind  and  reason."  Held  sufficient  to  admit  proof  of  the  plaintiff's  coBdi- 
tion  of  mind,  even  though  it  was  only  temporary  derangement. 

8.— Public  Crossings — Signals— Charge  of  Court — Cases  DistinguishoO. 

The  trial  court  charged  the  jury  that  "it  was  the  duty  of  those  in  charn; 
of  the  engine  pulling  said  train  to  blow  the  whistle  of  said  engine  and  ring  tJie 
bell  of  the  same,  at  least  eighty  rods  from  the  place  where  defendant's  raO- 
road  and  said  public  road  cross  each  other  where  plaintiff  was  injured,"  aud 
in  the  succeeding  paragi-aph  instructed  the  jury  that  if  they  believed  thrre 
had  been  a  failure  to  blow  the  whistle  and  ring  the  bell  eighty  rods  from  the 
crossing  "as  provided  by  law,"  and  swch  failure  was  the  proximate  cause  of 
the  injury,  a  verdict  should  be  found  for  plaintiff.  Held  not  obnoxious  to  the 
objection  that  it  required  the  jury  to  find  that  the  whistle  was  sounded  and 
the  bell  rung  at  a  point  exactly  eighty  rods  distant  from  the  crossing.  Note 
cases  distinguished. 

4. — Negligence — Question  for  Juty. 

A  question  of  negli^rence  depending  on  evidence,  is  one  which  can  not  be 
taken  from  the  jury  except  in  cases  whrre  there  is  no  material  conflict,  and 
where  there  is  no  room  fcr  ciitlcrent  minds  to  draw  ditlerent  inferences  Irom  it. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
Hon.  J.  M.  Goggin. 

Baker,  Bolts,  Baker  &  Lovett  and  Ball  &  Kemp,  for  appellant 

Patterson  &  \Yallace,  for  appellee. 

-  FLY,  Associate  Justice. — This  is  an  action  for  damages  alleged  to 
have  resulted  to  appellee  through  the  negligence  of  appellant  Appellee 
recovered  a  judgment  for  $4670. 

The  facts  justify  the  conclusion  that  appellee  was  seriously  and  per- 
manently injured  by  being  negligently  struck  by  a  rapidly  moving 
train  belonging  to  appellant  at  a  public  crossing.  At  the  same  time 
the  wagon  and  horses  of  appellees  were  destroyed.  Appellee  waa  not 
guilty  of  contributory  negligence. 

The  accident  occurred  in  189G,  and  in  the  original  petition,  filed  on 
September  9,  1896,  the  injuries  were  stated  to  be  to  the  ribs  and  ankle 
of  appellee.  On  April  1,  1902,  an  amended  petition  was  filed  in  which, 
in  addition  to  the  former  injuries  set  forth,  it  was  alleged  that  appellee 
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was  injured  on  the  head.  In  the  original  petition  $4000  damages  were 
sought;  in  the  amended  petition  it  was  alleged  that  the  damages 
amounted  to  $25,000.  It  is  the  claim  of  appellant  that  all  damages 
arising  from  the  injury  on  the  head  were  barred  by  limitation.  The 
proposition  can  not  be  maintained.  The  original  petition  stated  the 
time,  place  and  circumstances  attending  the  injury;  the  amended  peti- 
tion merely  amplified  the  statement  of  the  injuries  received  at  the  same 
time  and  under  the  same  circumstances.  The  plea  of  limitations  was 
properly  overruled,  international  &  G.  N.  Railway  v.  Irvine,  G-i  Texas, 
529;  Texas  &  P.  Railway  Co.  v.  Davidson,  08  Texas,  370;  Tribby  v. 
Wokee,  74  Texas,  142;  Elevator  Co.  v.  Mitchell,  78  Texas,  64;  Mexican 
C.  Railway  v.  Mitten,  13  Texas  Civ.  App.,  G53. 

In  the  amended  petition  appellee  alleged  "that  as  a  result  of  his  in- 
juries he  has  lost  his  mind  and  reason,"  and  the  allegation  was  sufficient 
to  permit  proof  of  the  deranged  condition  of  appellee's  mind,  even 
though  it  was  only  temporary  derangement. 

The  court  charged  the  jury  "that  it  was  the  duty  of  those  in  charge 
of  the  engine  pulling  said  train  to  blow  the  whistle  of  said  engine  and 
ring  the  bell  of  the  same,  at  least  eighty  rods  from  the  place  where  de- 
fendant's railroad  and  said  public  road  cross  each  other  where  plaintiff 
was  injured,'^  and  in  the  succeeding  paragraph  instructed  the  jury  that 
if  they  believed  there  had  been  a  failure  to  blow  the  whistle  of  the 
engine  and  ring  the  bell  eighty  rods  from  the  crossing,  "as  provided  by 
law,*'  and  such  failure  was  the  proximate  cause  of  the  injury,  a  verdict 
should  be  found  for  appellee.  Appellant  contends  that  the  last  instruc- 
tion was  erroneous,  because  it  required  the  jury  to  find  that  the  whistle 
was  sounded  and  bell  rung  exactly  at  the  distance  of  eighty  rods  from 
the  crossing.  The  jury  could  not  have  been  misled  by  the  charge,  be- 
cause the  law  had  been  correctly  given  in  the  preceding  paragraph  and 
the  jury  was  instructed  that  the  whistling  and  rinpfing  eighty  rods  from 
the  crossing  must  have  been  "as  provided  by  law."  In  the  Ives  case, 
71  S.  W.  Rep.,  772,  the  trial  court  instructed  the  jury  that  the  law 
required  the  whistle  to  be  blown  and  bell  rung  "at  eighty  rods  before 
crossing  a  public  road,"  and  the  appellate  court  properly  held  that  it 
was  erroneous  because  the  law  has  no  such  requirement.  In  the  O'Neal 
case,  91  Texas,  G71,  the  tri<^l  court  charged  the  jury  that  the  law  re- 
quires the  whistle  to  be  blown  and  bell  runcj  "within  eighty  rods  of  a 
public  highway  crossing,"  and  the  Supreme  Court  held  it  erroneous.  In 
the  O'Neal  case  there  was  evidence  that  tended  to  show  that  the  whistle 
was  blown  and  bell  rung  before  a  point  "within  eighty  rods"  of  the 
crossing  had  been  reached.  No  such  point  was  raised  in  this  case,  but 
the  jury  was  compelled  to  find  either  that  the  whistle  was  not  blown 
or  the  bell  rung  at  all,  or  that  the  statutory  signals  were  properly  given. 
In  still  another  section  of  the  charge  the  jury  were  instructed  to  find 
for  appellant  if  they  believed  the  signals  were  given  "as  required  by 
law,  as  explained  to  you  above." 

Ab  appears  from  the  conclusions  of  fact,  this  court  is  of  the  opinion 
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that  the  jury  was  justified  in  finding  that  appellant  was  guilty  of  negli- 
gence in  not  giving  the  statutory  signals  before  reaching  the  public 
crossing,  at  which  appellee  was  damaged,  and  that  such  negligence  was 
the  direct  and  proximate  cause  of  the  injury  inflicted.  The  jury  was 
also  justified  in  finding  that  the  injury  to  appellee's  head  was  received 
at  tli(3  same  time  and  place  and  through  the  same  means  that  the  other 
injuries  were  inflicted. 

Appellee  swore  that  the  whistle  was  not  blown  nor  the  bell  sounded 
by  those  on  the  train,  and  that  there  were  sunflowers  and  sandhills  on 
the  side  from  which  the  train  approached,  and  that  a  *^ard'*  wind  was 
blowing.  He  testified  that  before  going  on  the  track  he  turned  his  head 
from  side  to  side  to  see  if  any  train  was  approaching.  .He  did  not  see 
nor  hear  it  until  it  was  almost  on  him.  Pablo  Jiminez  swore  that  the 
whistle  was  not  blown  nor  the  bell  rung  before  appellee  was  struck. 
This  witness  was  shown  to  have  sworn  differently  on  another  occasion. 

Nicohas  Madrid,  a  witness  for  the  appellant,  testified  that  he  saw 
appellee  just  before  and  at  the  time  of  the  accident ;  he  was  about  150 
yards  behind  appellee,  that  he  heard  the  train  coming  and  that  he  saw 
it  plainly.  That  appellee  seemed  to  be  looking  down  and  whipping  the 
horses;  that  he  thought  that  appellee  could  have  seen  the  train;  that 
there  were  sunflowers  and  weeds  that  grew  along  the  edge  of  the  hill, 
but  he  did  not  think  they  were  high  enough  to  cut  off  the  view,  and  that 
the  track  was  raised.  This  witness  stated  that  he  did  not  think  the 
whistle  was  blown  and  that  he  did  not  hear  the  whistle  or  bell. 

The  rear  brakeman  on  the  train  said  that  he  could  not  state  posi- 
tively that  he  heard  the  whistle  blown  or  bell  rung.  The  conductor 
testified  to  the  same  effect.  The  head  brakeman  was  sitting  on  the  tank 
of  the  engine,  and  swore  that  the  whistle  was  blown,  but  could  not  say 
the  bell  was  rung. 

The  only  two  witnesses  that  swore  that  the  whistle  was  blown  and  the 
bell  rung  were  the  engineer  and  fireman. 

The  appellant  contends  that  the  testimony,  a  synopsis  of  which  is 
given,  brings  the  case  directly  within  the  purview  of  Galveston,  H.  * 
S.  A.  Railway  Co.  v.  Kutac,  76  Texas,  473,  in  which  a  number  of  wit- 
nesses swore  that  the  signals  were  given,  and  the  only  evidence  to  the 
contrary  was  that  of  two  witnesses  who  swore  that  they  did  not  hear 
the  signals,  and  it  was  held :  "Under  this  state  of  the  proof,  we  do  not 
think  an  instruction  recognizing  the  fact  that  no  signals  were  made 
should  have  been  given.''  Without  expressing  an  opinion  as  to  the 
soundness  of  the  principle  announced  in  that  case,  or  entering  into  a 
discussion  of  it,  it  is  sufficient  to  say  the  facts  in  this  ease  are  much 
stronger  than  in  the  Kutac  case.  The  evidence  was  sufiBcient  to  justify 
the  jury  in  finding  that  no  signals  were  given. 

The  judgment  is  affirmed. 

Affirmed. 


G.  H.  &  S.  A.  By.  Co.  v.  Tirres.  365 

ON  MOTION  FOR  REHEARING. 

NEILL,  Associate  Justice. — While  it  is  not  incumbent  upon  this 
court  to  state  either  the  law  or  evidence  which  controlled  in  its  con- 
clusions of  fact,  yet  in  deference  to  appellant's  counsel,  who  so  earnestly 
and  sincerely,  in  this  motion,  insist  that  we  erred  in  concluding  that 
appellant  was  guilty  of  negligence  and  appellee  free  from  contributory 
negligence,  we  will  do  so  in  this  case. 

It  is  not  the  province  of  the  court  to  weigh  the  evidence  and  decide 
between  conflicting  statements  of  witnesses,  or  decide  what  inference 
should  be  drawn  from  uncontroverted  evidence,  if  difTerent  minds  could 
fairly  come  to  different  conclusions  from  it.  A  question  of  negligence, 
dependent  on  evidence,  should  not  be  taken  from  the  jury  except  in 
cases  where  there  is  no  material  conflict,  and  where  there  is  no  room 
fpr  different  minds  to  draw  different  inferences  from  it.  The  question  of 
negligence  is  one  of  law  for  the  court  only  where  the  facts  are  such  that 
all  reasonable  men  must  draw  the  same  conclusion  from  them.  A  case 
should  not  be  withdrawn  from  the  jury  unlaws  the  conclusion  follows 
as  a  matter  of  law,  that  no  recovery  can  be  had  ui)on  any  view  that  can 
be  properly  taken  of  the  facts  the  evidence  tends  to  csta))lish.  Texas 
&  P.  Eailway  Co.  v.  Carlin,  GO  Law.  Rep.  Ann.,  403 ;  Clioate  v.-  Railway, 
90  Texas,  82;  Gance  v.  Railway,  20  Texas  Civ.  App.,  3(5;  Lee  v.  Railway 
Co.,  89  Texas,  5S3;  Gulf,  C.  &  S.  F.  Railway  Co.  v.  Gasscamp,  ()0  Texas, 
547;  Railway  Co.  v.  JMedlenka,  17  Texas  Civ.  App.,  G21,  43  8.  W.  Ik^p., 
1028;  Traction  Co.  v.  Bryant,  70  S.  W.  Rop.,  lOlG;  Galveston,  IE.  & 
S.  A.  Railway  Co.  v.  Ecklcs,  25  Texas  Civ.  Ai)p.,  Ii9,  GO  S.  \V.  Rep., 
831;  Galveston,  H.  &  S.  A.  Railway  Co..  v.  (Juay,  27  Texas  Civ.  App., 
60G,  G6  S.  W.  Rep.,  219.  In  view  of  tluse  well  rslablished  ])rinci!)Ios  of 
law  we  will  examine  tlie  evidence  on  which  we  based  our  conchisions  on 
each  of  the  issues. 

The  negligence  charged  against  ap])C'llant,  and  of  whicli  we  concluded 
the  evidence  was  reasonably  suHicirnt  to  sn])]u)rt  tlie  verdict,  was  the 
failure  of  enn)loves  on  the  train  to  i^'wo  tlie  sta.lulory  siuiials  for  the 
crossing  uj.on  which  ap;.e]lee  was  injurcvl. 

The  ap])ellGe  testified:  ''The  train  did  not  \\hislle.  1  did  noi  hear 
it.  If  it  (lid,  I  did  not  hear  it.  If  it  was  whisthMl  I  woidd  liavi^  heard 
it.  The  bell  did  not  ring.''  Rablo  Jiniiiiez  tesiifictl  that  hi;  '1\ii(^w  as  a 
fact  that  the  whistle  v/as  not  blown  ajid  the  hcdl  was  not  twivj:  htlore  the 
engine  struck  the  plaintidV  Nieol  is  ]\Iadr^d  also  t(\-iili('d  "tliat  he  did 
not  think  the  whistle  was  blown  at  the  crossin-j;;  that  he  did  not  licar  it; 
that  if  it  had  been  blown,  he  thouudit  he  could  have  heard  it;  that  he 
did  not  hear  the  bell;  that  he  thought  if  they  had  rung  the  bell,  lie  could 
have  heard  it.'' 

These  witnesses  were  all  where  thov  could  have  heard  the  whistle  if  it 
had  been  sounded  eighty  rods  before  reaching  the  crossing.  Oj^poscni  to 
their  evidence  is  the  testimony  of  the  engineer,  llreman,  conductor  and 
two  brakemen,  of  whom  the  first  two  testified  the  whistle  was  blown,  and 


366  G.  H.  &  S.  A.  By.  Co.  v.  Tirres. 

the  bell  rung;  the  other  three  that  they  heard  the  whistle,  but,  from 
their  position  on  the  train,  could  not  hear  the  bell. 

Does  not  this  testimony  clearly  raise  an  is6ue  of  fact  that  lies  beyond 
the  domain  of  the  court  to  take  from  the  jury,  and,  when  decided  by 
them  and  their  finding  approved  by  the  trial  court,  beyond  the  province 
of  an  appellate  court  to  disturb  ?    That  it  does  is  to  our  minds  too  plain 
for  argument.    Upon  the  issue  of  whether  a  bell  was  rung  at  a  certain 
time  and  place,  testimony  of  those  who  were  where  they  would  have  been 
bound  to  hear  it  if  it  was,  that  they  did  not  hear  it,  certainly  can  be 
taken  against  that  of  others  similarly  situated  that  they  did  hear  or  see 
it  rung.    Upon  such  conflicting  testimony  the  law  leaves  it  to  tlie  jury 
to  determine  the  issue.    In  solving  it,  they  are  made  the  exclusive  judges 
of  the  credibility  of  the  witnesses  and  the  weight  to  be  given  their  testi- 
mony.   As  judges  of  their  credibility  it  is  for  the  jury  to  say  whether 
witnesses  are  to  be  believed  or  not,  and  what  weight  shall  be  given  thfe 
testimony  of  those  that  are.    If  this  be  not  so,  then  the  statute  which 
makes  them  judges  is  but  as  a  soimding  brass  and  a  tinkling  cymbal.    We 
can  not  take  from  the  jury  the  prerogative  of  disbelieving  a  witness,  or  say 
what  weight  can  be  given  the  testimony.    In  this  case  it  is  evident  that 
the  jury  did  not  believe  the  testimony  of  either  the  engineer  or  fireman 
upon  the  issue  under  consideration.     They  believed    the    testimony  of 
plaintiff  and  his  two  witnesses,  rather  than  that  of  the  other  three  wit- 
nesses, as  to  hearing  the  whistle  of  the  engine.    As  to  ringing  of  the  bell 
it  is  readily  seen  that  the  testimony  of  plaintiff^s  witnesses  should  be 
given  more  probative  force  than  that  of  the  conductor  and  two  brake- 
men,  for  thoy  swore  that  from  their  position  on  the  train  they  could  not 
have  heard  the  bell  had  it  been  rung. 

The  writer  has  never  been  able  to  appreciate  the  force  of  the  old  saw 
that  the  testimony  of  one  witness  that  he  heard  a  clock  strike  is  entitled 
to  more  weight  than  any  number  who  swore  they  did  not  hear  it.  As  to 
what  weight  should  be  given  such  testimony  depends  upon  the  credibility 
of  the  witnesses,  the  circumstances  surrounding  them,  and  the  condition 
of  the  clock.  If  twelve  men  are  in  the  same  room  intently  listening  for 
the  strike  of  the  town  clock  to  tell  them  of  the  hour,  I  should  not  be  in- 
clined to  take  the  testimony  of  one  that  he  heard  it  strike  against  that 
of  all  his  fellows  that  they  did  not  hear  it.  But  if  this  one  should  go  to 
the  window  and  point  to  the  clock  and  show  that  its  hands  had  reached 
on  the  dial  the  numbers  indicating  the  hour  I  would  believe  that  it  had 
struck,  not  because  he  said  that  he  heard *it,  but  from  the  probability  aris- 
ing from  such  demonstrative  evidence.  Even  then,  I  would  not  believe 
it,  if  it  were  shown  the  clock  was  out  of  order. 

Upon  this  issue  as  to  the  sounding  the  whistle  and  ringing  the  bell,  it 
will  not  do  to  say  that  had  it  been  left  to  us  we  would  have  decided  it 
differently.  It  was  not  left  to  us,  but  to  the  jury.  And  they  having  de- 
cided it,  to  us  is  left  only  the  duty  of  determining  whether  there  is  evi- 
dence in  the  record  reasonably  sufficient  to  sustain  the  verdict.  We  be- 
lieved, and  still  believe,  that  the  record  shows  such  evidence.    It  was  under 
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snch  belief  we  concluded  that  the  defendant  was  guilty  of  the  negligence 
complained  of,  and  being  of  the  same  belief  we  adhere  to  that  conclu- 
sion. 

Having  found  that  the  defendant  was  guilty  of  such  negligence,  the 
next  question  is,  was  the  plaintiflf  guilty  of  contributory  negligence? 
This,  like  the  other,  lay  within  the  province  of  the  jury,  and  primarily 
does  not  fall  within  ours.  Before  considering  the  testimony  on  this  issue, 
let  it  be  borne  in  mind  that  the  burden  was  upon  the  defendant  to  prove 
the  affirmative  of  it. 

"It  is  doubtless  a  rule  of  law  that  a  person  approaching  a  railroad 
crossing  is  bound,  in  so  doing,  to  exercise  such  care,  caution  and  circum- 
spection to  foresee  danger  to  avoid  injury  as  ordinary  prudence  would 
require,  having  in  view  all  the  known  dangers  of  the  situation ;  but  pre- 
cisely what  such  requirements  would  be  must  manifestly  diffet  with  the 
ever  varying  circumstances  under  which  such  approach  is  made.  *  *  * 
A  failure  to  look  and  listen  for  an  approaching  train,  though  such 
failure  may  contribute  to  the  injury,  can  not,  under  all  circumstances, 
be  regarded  as  negligence.  When,  therefore,  a  person  about  to  cross  a 
railroad  track  under  a  given  state  of  circumstances,  exercises  that  de- 
gree and  amount  of  care  which  prudent  persons  exercise  under  like  cir- 
cumstances, he  is  without  fault.  In  other  words,  when  the  circumstances 
are  such  that  prudent  persons  would  not  ordinarily  look  or  listen  for  an 
approaching  train,  there  is  no  negligence  in  omitting  to  look  or  listen." 
Webb's  Pollock  on  Torts,  555,  556. 

If,  as  the  jury  found,  the  statutory  signals  for  the  crossing  were  not 
given,  it  may  be  that  a  person  of  ordinary  prudence  could  from  that  fact 
be  lulled  into  a  sense  of  securitv  and  would  on  that  account  fail  to  look 
and  listen  for  a  train  before  going  on  a  railway  crossing.  But,  however 
this  may  be,  the  evidence  of  plaintiff  is  that  he  did  look  and  listen,  and 
failed  to  see  or  hear  the  approaching  train  before  driving  upon  the  cross- 
ing. If  he  did  look  and  listen  it  is  evident  that  he  neither  saw  nor  heard 
the  train,  for  he  would  not  have  placed  his  life  in  jeopardy  by  acting  as 
he  did.  But  it  is  argued  by  appellant  that  had  he  looked  and  listened  he 
would  have  seen  or  heard  the  coming  train  and  that  therefore  his  testi- 
mony is  false.  His  not  seeing  the  train  is  explained  by  its  running 
through  sand  hills  about  300  yards  from  the  crossing,  and  after  emerging 
from  the  hills,  by  weeds  and  corn  standing  between  him  and  the  track, 
which  obscured  his  view.  And  his  failure  to  hear  it  is  explained  by  the 
winds  blowing  from  him  towards  the  train.  There  is  some  conflict  in  the 
evidence  as  to  the  distance  of  the  sand  hills  from  the  crossing,  and  differ- 
ence of  opinion  among  the  witnesses  as  to  whether  plaintiff's  view  was  so 
obscured  by  the  hills,  weeds  and  corn  as  to  prevent  him  from  seeing  the 
approaching  train  before  driving  onto  the  crossing.  We  do  not  regard 
it  as  material  which  theory  as  to  the  distance  of  the  hills  from  the  cross- 
ing is  correct.  For  if  it  be  conceded  that  they  were  a  little  beyond  the 
whistling  post,  as  contended  by  defendant,  plaintiff's  view  of  the  train 
was  obscured  until  the  train  emerged  from  them.    From  that  time,  ac- 
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cording  to  the  evidence,  his  view  may  have  been  obscured  by  th6  weeds 
and  corn  standing  along  the  east  side  of  the  track  between  him  and  the 
railroad.  That  the  witness  Nicolas  Madrid,  who  was  driving  along  the 
same  road  150  yards  behind  plaintiff,  testified  that  he  saw  the  train 
from  the  time  it  passed  tli rough  the  said  hills  until  it  reached  the  cross- 
ing, does  not  conclusively  show  that  plaintiff  saw  it.  Madrid's  distance 
from  the  corn  and  weeds  may  have  been  such  as  not  to  obstruct  his  view, 
while  the  proximity  of  plaintiff  to  them  may  have  been  such  as  to  en- 
tirely obscure  his. 

It  was  for  the  jury  to  say  from  all  the  facts  and  circumstances  sur- 
rounding the  accident  whether  plaintiff,  in  approaching  the  crossing,  ex- 
ercised such  care,  caution  and  circumspection  to  foresee  danger  and  avoid 
injury  as  would  have  been  exercised  by  one  of  ordinary  prudence  under 
the  same  or  like  circumstances.  And  having  found  that  he  did,  upon 
evidence  reasonably  sufficient  to  support  their  finding,  it  became  the  duty 
of  this  court  to  sustain  their  verdict  by  finding,  as  a  conclusion  of  fact, 
that  the  plaintiff  was  not  guilty  of  contributory  negligence. 

We  do  not  believe  that  either  the  ca?e  of  International  &  G.  N".  Railway 
V.  De  Olios,  7G  S.  W.  Rep.,  222,  1  Law  Jour.,  11,  or  Lumsden  v.  Rail- 
way, 73  S.  W.  Rop.,  428,  cited  by  coimsel  for  appellant  in  support  of 
this  motion,  militate  against  our  holdings  in  this  case. 

In  the  l)e  Olios  case,  tlie  undisputed  evidence  established  prima  facie, 
as  a  matter  of  law,  contributory  negligence.  And,  under  such  state  of 
the  evidenoo,  it  was  held  that,  wliilc  the  deceased  may  not  have  been 
guilfy  of  contributory  noirli.Gonce,  the  burden  was  u})on  plaintiffs  to  show 
such  facts  from  which  the  jury  might,  upon  the  whole  case,  fmd  him  free 
froju  ni^irliiicnoo. 

In  il'.o  liUinsdcn  ca?e  the  court  observed  that  from  the  circumstances 
aitcndiiK^  llie  accident  as  well  as  the  te?tiiiionv,  **t]ierc  was  nothin^j  to 
have  i)i'cv(Mit(^(l  (IcociscmI  from  dij^covoring  the  danger  if  he  had  exercised 
even  the  sli'jlitcst  precnution.  On  tlie  other  hand,  if  he  did  look  or  listen, 
it  can  not  bo  doiibtod  ])ut  that  ho  saw  or  hiMrd  the  approaching  cars,  and 
1hoii'^!:t  to  cross  hiHoro  th(\v  could  bo  u])on  hi  in.  In  either  event  it  was 
for  tlo  jnrv  to  find  wliothor  or  not  liis  conduct  amounted  to  negligence, 
and  in  this  state  of  tlio  evidence  the  trial  court  could  not  safelv  omit  cer- 
tain  )iar;i-ira|)hs  of  the  charLTo,  submit  (in':;:  tlio  issue  of  contributory  neuli- 
gouco.*'  It  is  simply  a  decision  upholding  the  charge  presenting  tho 
law  upon  tlie  facts  sliown  by  the  attending  circumstances  and  testimony 
of  the  wituiss  renardinix  the  accident. 

We  deem  it  unnece>sarv  to  consider  the  other  grounds  for  rehearing 
uriied  in  this  nioti'ui.  it  is  sufiicient  to  sav  that  we  see  no  reason  to 
change  our  opinion  as  to  the  correctness  of  the  court's  charge. 

The  motion  is  overruled. 

\v  ^4'  PI  Overruled. 

W  nt  ol  error  refused. 
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H£L£K  Williamson  v.  ?•  A.  Wobk  et  al. 

Decided  October  30,  1903. 

t— Evidence— Certified  Copy  of  Lost  Deed. 

An  affidavit  conforming  to  the  provisions  of  article  2312  of  the  Revised 
Statutes  is  a  sufficient  predicate  for  the  introduction  of  a  certified  copy  from 
the  proper  record.  A  specific  statement  of  the  acts  of  diligence  in  searching  for 
a.  lost  deed  is  only  necessary  when  it  is  sought  to  prove  the  contents  thereof 
by  parol  under  the  rules  of  the  common  law. 

S.— &une — ^Affidavit  of  Forgery— Ancient  Document. 

An  affidavit  of  forgery  puts  the  party  asserting  the  impugned  deed  upon 
proof  of  its  execution.  The  mability  of  the  defendants  to  pxt>duce  the  origmal 
oaving  been  shown  by  the  affidavit  of  one  of  them,  a  certified  copy  from  the 
proper  record  was  admissible  as  evidence;  and  if  such  copy  should  show  that 
the  deed  had  been  recorded  for  more  than  thirty  years  it  would  be  evidence  of 
such  an  ancient  docimient  with  the  necessary  corroborative  proof  derived  from 
the  certificate  of  acknowledgment. 


But  the  copy  received  in  evidence  in  this  ccse  was  not  from  any  record 
authorized  by  law.  It  was  the. copy  of  a  certified  copy  from  the  records  of  a 
parent  county  recorded  in  the  records  of  the  new  county  without  authority  of 
Jaw,  and  hence  had  no  legal  standing  as  evidence. 


The  defendant  claimed  under  a  lost  deed  from  the  patentees  to  one  S.  and 
deraigned  title  to  themselves  from  M.  and  G.,  the  grantees  of  the  widow  of  S., 
again  a  married  woman,  in  a  deed  in  which  she  was  not  joined  by  her  husband. 
Held,  'that  while  this  last  mentioned  deed  was  void  because  executed  without 
the  joinder  of  the  husband,  and  inoperative  to  pass  title,  the  original  was  ad- 
missible for  the  purpose  of  corroborating  the  evidence  of  the  validity  of  the 
deed  from  the  patentees  to  S. 

Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Qreer  &  Oreer,  for  appellant. 

CoJce  &  Coke,  Nail  ^  Dies,  and  J.  N.  Votaw,  for  appellees. 

GARRETT,  Chief  Justice. — ^This  was  an  action  of  trespass  to  try 
title  brought  in  the  District  Court  of  Hardin  County  by  Helen  William- 
son against  P.  A.  Work  and  others  for  the  recovery  of  an  undivided  one- 
fourth  interest  in  five  tracts  of  land.  The  case  was  tried  by  the  court 
without  a  jury  and  resulted  in  a  judgment  for  the  plaintiff  for  two  of 
the  tracts,  and  in  favor  of  the  defendants  as  to  the  other  three.  The 
plaintiff  alone  has  appealed. 

The  land  in  controversy  was  patented  by  the  Republic  of  Texas  to 
Jonathan  H.  Lawrence  and  William  B.  Creecy,  and  the  plaintiff  showed 
by  evidence  her  right  to  recover  through  heirship  from  William  B. 
Creecy  unless  Creecy,  in  his  lifetime,  had  conveyed  the  land.  Ao  tend- 
ing to  show  this  fact  the  court  received  in  evidence  a  certified  copy  from 
the  record  of  deeds  of  Hardin  County  certified  March  27,  1903,  of  a 
copy  recorded  therein  certified  March  25,  1903,  from  the  record  of  deeds 
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of  Jefferson  County  of  a  deed  recorded  tiierein  as  shown  by  said  copy 
March  17,  1849,  executed  by  Jonathan  Lawrence  by  J.  F.  Johnson,  his 
attorney  in  fact,  and  William  B.  Creccy  to  B.  L.  Simpson,  dated  Decem- 
ber 27,  1848.  Hardin  County  was  created  in  184-2,  subsequent  to  the 
original  record  of  the  deed  in  Jeiferson  County,  and  the  land  lies  in  a 
portion  of  Hardin  County  taken  from  Jefferson  County.  The  plaintiff 
filed  an  atlidavit  of  forgery,  attacking  the  genuineness  of  the  deed,  and 
objected  to  the  admission  in  evidence  of  the  copy  from  the  record  of 
deeds  of  Hardin  County.  The  deed  purported  to  be  a  notarial  act 
executed  in  the  city  of  New  Orleans,  and  recited  that  William  B.  Creecy 
was  "of  St.  Louis  County,  State  of  Missouri."  There  were  some  inter- 
lineations noted  at  the  foot  of  the  deed  after  the  certificate  of  record 
made  by  the  county  clerk  of  Jefferson  County,  which  are  not  deemed 
material.  From  the  position  of  the  note  it  would  appear  to  have  been 
made  by  the  clerk  and  not  the  notary.  It  was  shown  by  the  evidence 
that  Creecy  lived  in  Vicksburg,  Miss.,  and  mysteriously  disappeared 
from  there  in  1841,  and  that  he  was  traced  to  New  Orleans,  where  he 
was  lost  sight  of  and  never  heard  of  afterwards.  The  dates  of  the 
patents  show  that  four  of  them  were  issued  in  1845  and  the  other  May 
10,  1841.  An  affidavit  of  the  loss  of  the  original  deed  was  filed  by  the 
defend  aDts.  It  was  made  by  only  one  of  the  defendants,  W.  A.  Petty, 
and  was  to  the  effect  that  "The  defendants  nor  either  of  them  are  or  is 
able  to  produce  the  original  of  the  following  described  deeds,**  etc. 
This  aflidavit  was  made  March  29,  1897.  The  defendants  put  in  evi- 
dence, for  the  purpose  of  showing  acts  of  ownership  and  the  assertion 
of  claim  of  title  under  the  deed  from  Lawrence  and  Creecy,  an  attempted 
deed  from  Clara  Graves  of  the  city  of  New  York,  shown  by  the  certificate 
of  acknowledgment  to  be  the  wife  of  W.  H.  Graves  to  James  Moran  and 
Charles  A.  Goff,  also  of  the  city  of  New  York,  for  the  said  five  survey? 
patented  to  Lawrence  and  Creecy  containing  the  recitals,  "Having  been 
conveyed  by  the  said  patentees''  (Lawrence  and  Creecy)  "to  the  said 
Barnard  L.  Simpson,  deceased,  the  former  husband  of  the  said  party 
of  the  first  part,  by  deed  executed  December  27,  1848,  and  recorded  in 
the  land  records  of  Jefferson  County,  Texas,  book  G,  pages  142,  143  and 
144,  on  March  17,  1849,  to  which  deed  reference  is  hereby  made  for  a 
full  and  complete  description  of  the  metes  and  bounds  of  said  lands,  as 
well  as  to  the  original  patents  which  accompany  this  deed  of  conveyanccL 
The  party  of  the  first  part,  Mrs.  Clara  Graves,  inherited  the  said  prop- 
erty under  the  laws  of  the  State  of  Texas  providing  for  the  descent  and 
distribution  of  the  estates  of  intestates ;  the  said  lands  being  community 
property  and  there  being  no  issue,  she  was  entitled  as  survivor  to  all 
the  real  estate  in  Texas  acquired  during  the  terra  of  her  marriage  with 
her  said  husband,  the  said  Barnard  L.  Simpson." 

This  deed  was  dated  and  acknowledged  November  23,  1875,  and  was 
recorded  in  the  record  of  deeds  for  Hardin  County  December  15,  1875. 
It  was  received  in  evidence  over  the  objections  of  the  plaintiff.  The 
defendants  deraigned  title  from  Goff  and  Moran  down  to  themselves 
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They  were  in  possession  of  the  original  patents  for  the  land  issued  to 
Lawrence  and  Creecy. 

The  affidavit  of  Petty  was  that  the  defendants  could  not  procure  the 
original  deed  from  Lawrence  and  Creecy  to  Simpson.  In  form  it  w^s 
in  compliance  with  the  statute  (Eev.  Stats.,  art.  2312),  and  was  a  suf- 
ficient predicate  for  the  introduction  of  a  certified  copy  from  the  proper 
record.  Butler  v.  Brown,  77  Texas,  345.  A  specific  statement  of  the 
acts  of  diligence  in  searching  for  a  lost  deed  is  only  necessary  when  it  is 
sought  to  prove  the  contents  thereof  by  parol  under  the  rules  of  the 
common  law.  Foot  v.  Silliman,  77  Texas,  268.  The  affidavit  of 
forgery  put  the  defendants  upon  proof  of  the  execution  of  the  deed  from 
Lawrence  and  Creecy  to  Simpson.  The  inability  of  the  defeudants  to 
produce  the  original  having  been  shown  by  the  affidavit  of  one  of  them, 
a  certified  copy  from  the  proper  record  was  admissible  as  evidence.  And 
if  such  copy  should  show  that  the  deed  had  been  recorded  for  more  than 
thirty  years  it  would  be  evidence  of  such  an  ancient  document  with  the 
necessary  corroborative  proof  derived  from  the  certificate  of  acknowledg- 
ment. Holmes  v.  Coryelle,  68  Texas,  688;  Brown  v.  Simpson,  67 
Texas,  231. 

But  the  copy  offered  in  evidence  was  not  from  any  record  authorized 
by  law  and  was  not  competent  evidence.  Belcher  v.  Fox,  60  Texas,  529. 
It  was  from  the  records  of  Hardin  County,  into. which  the  copy  from 
Jefferson  County  had  been  recorded.  This  fact  was  shown  by  the  cer- 
tificate of  the  county  clerk  of  Hardin  County  to  the  copy  admitted  in 
evidence.  Hardin  County  was  created  in  1872.  It  was  not  necessary 
for  the  deed  to  be  recorded  again  in  that  county.  Rev.  Stats.,  art.  4668. 
This  statute  was  first  enacted  in  1875,  but  that  had  been  the  rule  of 
decision  prior  thereto.  Note  to  art.  4668  in  Batts^  Rev.  Stats.  The 
statute  makes  it  the  duty  of  the  county  court  of  the  new  county  to  have 
the  records  transcribed  for  public  inspection,  and  if  this  had  been  done 
a  copy  from  the  transcribed  records  would  have  been  a  good  copy,  but 
there  was  no  authority  of  law  for  recording  the  certified  copy  from 
Jefferson  County  into  the  deed  records  of  Hardin  County.  The  tran- 
scribed record  would  have  been  directly  from  the  Jefferson  County 
record,  while  in  this  instance  a  copy  intervenes  between  the  two  records. 
The  right  to  put  in  evidence  a  certified  copy  is  purely  statutory,  and  to 
be  availed  of  the  statute  must  he  complied  with.  The  copy  offered  in 
evidence  should  have  been  rejected. 

The  deed  from  Clara  Graves  to  Moran  and  Gk)ff  was  void  because  the 
grantor's  husband  did  not  join  in  it  and  was  inoperative  to  pass  the  title, 
but  the  original  deed  was  admissible  for  the  purpose  of  corroborating 
the  evidence  of  the  validity  of  the  deed  from  Lawrence  and  Creecy  to 
Simpson.  Fordtran  v.  Perry,  60  S.  W.  Rep.,  1000.  For  the  error 
shown,  the  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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on  hotion  for  rehearing. 

QATtRETT,  Chief  Justice. — ^The  appellees  in  their  motion  for  a 
rehearing  show  that  as  a  matter  of  fact  a  copy  of  the  deed  from  Creecy 
to  Simpson  certified  from  the  records  of  Jefferson  County  was  pnt  m 
evidence,  and  attach  to  their  motion  an  agreement  of  counsel  for  appel- 
lant and  a  certificate  of  the  trial  judge  to  that  effect  They  also  attacb 
the  certified  copy  from  the  records  of  Jefferson  County,  and  show  that 
copies  from  the  records  of  both  Jefferson  and  Hardin  counties  were 
before  the  court,  and  that  in  making  up  the  statement  of  facts  the  copy 
from  the  records  of  Jefferson  Coimty  was  omitted,  and  counsel  for 
appellant  agrees  that  said  copy  attached  to  the  motion  ''may  be  looked 
to  by  this  court  and  considered  as  having  been  offered  and  admitted  in 
evidence  on  the  trial  thereof,  provided  this  court  shall  see  fit  to  entertain 
a  rehearing  of  said  cause.^^  A  statement  of  facts  filed  after  the  time 
allowed  by  laW,  although  agreed  to  by  counsel  for  both  parties  and 
approved  by  the  trial  judge,  will  not  be  considered  by  this  court  Wilcox 
V.  League,  6  Texas  Ct  Bep.,  214.  .This  court  has  no  jurisdiction  to 
correct  the  record  of  the  trial  court  or  to  change  it.  Bogges  v.  Harris, 
90  Texas,  476.  But  it  is  not  now  proposed  to  show  that  the  statemoit 
of  facts  has  not  been  correctly  copied  into  the  record.  It  is  admitted 
that  it  is  correct  as  made  up  and  it  is  sought  to  add  to  it  an  additional 
fact  to  change  this  court's  judgment  upon  a  record  properly  made  up. 
There  is  no  law  or  rule  of  the  court  by  which  this  can  be  done.  To  allow 
it,  even  in  an  apparently  simple  instance,  would  establish  a  precedent 
that  would  lead  in  principle  to  grave  changes  in  the  record  after  it  has 
been  made  and  filed  and  submitted  in  this  court.  Parties  must  see  that 
their  records  are  correctly  made  up  and  not  seek  to  change  them  after 
the  jurisdiction  of  this  court  has  attached  except  in  the  manner  pro- 
vided by  law  for  their  correction.  While  it  would  probably  expedite  the 
final  disposition  of  the  controlling  questions  in  this  case  for  this  court 
to  consider  the  copy  of  the  deed  attached  to  the  motion  for  rehearing, 
it  is  better  that  the  case  should  be  remanded  for  another  trial  than  to 
establish  the  precedent  of  allowing  a  statement  of  facts  to  be  amended 
as  is  sought  to  be  done.    The  motion  will  be  overruled. 

Overruled. 
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R.  P.  Ramey  et  al.  v.  C.  B.  Eskbidoe  et  al. 

Decided  October  Zl,  1003.        ; 

Wife's  Separate  Property— Vendor's  Lien  Notes— Hypothecation  by  Husband. 

Land,  the  community  property  of  6.  and  wife,  was  exchanged  for  other 
land,  tiie  title  to  which  was  taken  in  the  wife's  name,  but  without  any  recital 
in  the  deed  that  it  was  intended  as  her  separate  property.  G.  and  wife  then 
sold  the  land  so  received,  taking  vendor's  lien  notes  therefor  payable  to  the 
wife  or  bearer,  and  G.  deposited  the  notes  as  collateral  security  with  plaintiffs, 
who  were  sureties  for  a  debt  of  his,  and  plaintiff,  having  been  compelled  to 
pay  the  debt,  brought  suit  on  the  notes  and  for  foreclosure,  making  G.  and 
wife  parties.  Held,  that  plaintiffs  were  entitled  to  a  recovery  and  foreclosure 
as  against  the  claim  of  the  wife  that  the  land  was  her  sept^rate  property  as  a 
gift  from  the  husband,  and  the  notes  therefore  her  separate  property,  and  that 
tbey  were  so  hypothecated  after  maturity  without  her  knowledge  or  consent. 

Appeal  from  the  District  Court  of  Wood.  Tried  below  before  Hon. 
T.  B.  Butler. 

Sutherland  &  Jones  and  F.  J.  McCord,  for  appellants. 

V.  B.  Harris  and  M,  D.  Carlock,  for  appellees. 

RAINEY,  Chief  Justice. — Appellees  sued  Ramey  to  recover  on 
certain  vendor^s  lien  notes  executed  by  said  Bamey  to  Mattie  C.  Good- 
win or  bearer,  and  to  foreclose  a  vendor^s  lien  on  the  land  for  which 
said  notes  were  given.  Mattie  C.  Goodwin  and  husband,  T.  J.  Goodwin, 
were  also  made  parties  defendant,  plaintiffs  alleging  that  they  were 
setting  up  some  claim  to  the  land. 

Plaintiffs  alleged  that  the  notes  sued  on  had  been  pledged  to  secure 
them  as  sureties  for  T.  J.  Goodwin  on  certain  indebtedness  due  by  him 
to  the  First  National  Bank  of  Winnsboro,  Texas,  which  they  had  been 
compelled  to  pay. 

Ramey  answered  by  general  denial.  T.  J.  Goodwin  answered  by  gen- 
eral denial  and  specially  impleaded  the  bank,  claiming  payment  to  the 
bank  of  his  indebtedness  to  it,  and  prayed  that,  in  the  event  plaintiffs 
recovered,  he  have  judgment  over  against  the  bank. 

Mattie  C.  Goodwin  answered  by  general  denial,  and,  specially,  that 
the  land  on  which  the  lien  is  sought  to  be  foreclosed  was,  at  the  time 
she  and  her  husband  sold  to  Bamey,  her  separate  property  by  gift  from 
her  said  husband ;  that  said  notes  were  hypothecated  without  her  knowl- 
edge or  consent  after  maturity;  that  plaintiffs  were  charged  with  notice 
of  her  ownership  thereof,  and  prayed  for  judgment  establishing  her  right 
to  said  notes,  etc. 

On  trial  before  the  court  without  a  jury,  judgment  was  rendered  for 
plaintiffs,  for  which  this  appeal  is  prosecuted. 

The  land  in  controversy  was  sold  to  Bamey  by  Goodwin  and  wife,  they 
executing  their  bond  for  title  thereto,  and  for  which  Bamey  executed 
hifi  five  promissory  notes,  payable  to  Mattie  C.  (Goodwin  or  bearer,  four 
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of  which  are  here  sued  on.  This  land  was  deeded  to  Mattie  C.  Goodwin 
by  Ivey  and  wife  in  consideration  of  a  tract  of  land,  the  commimitj 
property  of  T.  J.  Goodwin  and  Mattie  C.  Goodwin.  In  the  deed  from 
Ivey  and  wife  to  Mattie  C.  Goodwin  tliere  was  no  recitation  of  any  kind 
that  it  was  intended  to  be  her  separate  property. 

The  four  notes  sued  on  were,  before  due,  deposited  with  the  bank  bj 
the  authority  of  T.  J.  Goodwin,  as  collateral  to  secure  an  indebtedness 
due  said  bank  by  said  Goodwin.  Afterwards  the  bank  required  personal 
security.  Plaintiffs  became  such  surety,  and  it  was  understood  and 
agreed  that  said  notes,  with  other  collaterals,  should  remain  as  collateral, 
and  should  inure  to  plaintiffs'  benefit,  if  they  had  the  indebtedness  to 
pay.  Appellees  had  no  notice  of  Mattie  C.  Goodwin's  claim  that  the 
land  was  her  separate  property.  They  paid  the  indebtedness,  and  the 
bank  no  longer  holds  same  against  Goodwin.  Diligence  was  used  to 
collect  all  the  collaterals,  and  such  as  were  collected  have  been  duly 
accounted  for. 

It  is  contended  that  the  land  for  which  the^  notes  were  given  was  the 
separate  property  of  Mattie  Goodwin,  which  made  the  notes  also  her 
separate  property,  and  being  such,  her  husband  had  no  right  to  hypothe- 
cate them,  and  his  doing  so  conferred  no  rights  on  appellees.  In  the 
case  of  Lime  v.  Willis,  1  Posey  TJ.  C,  158,  under  a  similar  state  of  facts 
and  like  contentions  the  court  held  adversely  to  the  contentions  of  ap- 
pellant, and  said  case  is  decisive  of  the  points  here  raised. 

The  evidence  warranted  the  trial  court  in  holding  that  the  land  in 
controversy  was  community  property,  and  that  appellees  were  protected 
in  their  dealing  with  the  husband  as  to  the  note,  and  entitled  to  recorer 
thereon.  The  court  also  rendered  a  proper  judgment  to  the  effect  that 
projjer  diligence  was  used  by  appellees  in  their  effort  to  collect  the  other 
collaterals. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 
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Port  Worth  &  Denver  City  Ra.ilway  Company  v. 
Mary  E.  Linthicum  et  al. 

Decided  October  31,  1903. 

•  * 

Iw— Action  for  Deatli — ^Measure  of  Damages — Charge. 

In  an  action  of  damages  for  death,  brought  by  the  surviving  mother  and 
wife  of  the  deceased,  a  charge  instructing  the  jury  that,  in  the  event  of  a  ver- 
dict for  plaintiffs,  they  should  find  for  them  such  a  sum  "as  is  of  n  value  nt 
the  present  time  sufficient  to  reasonably  and  fairly  compensate  plaintiffs  for 
such  pecuniary  benefits^  as  you  may  believe  from  the  evidence  plaint ifTs  had  a 
reasonable  expectation  of  receiving"  from  the  deceased,  was  equivalent  to 
charging  that  plaintiffs  should  receive  such  a  sum  "as  would  fairly  compensate 
them  for  the  pecuniary  loss  sustained."  If  there  was  error  in  the  charge,  it  was 
in  defendant's  favor. 

2.— fiemittitur— Damages  for  Death. 

It  is  not  reversible  error  for  the  trial  court  to  require  a  remittitur  of  excessive 
damages  as  a  condition  to  his  overruling  a  motion  for  new  trial. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Lrby  Dunklin. 

,  Stanley y  Spoonts  &  Thompson,  for  appellant. 

Ben  M.  Terrell,  for  appellee. 

SPEER,  Associate  Justice. — This  is  an  action  for  damages  grow- 
ing out  of  personal  injuries  resulting  in  the  death  of  Martin  Linthicum. 
On  the  measure  of  damage  the  court  charged:  "*  *  *  Thon  you 
will  return  a  verdict  in  favor  of  plaintiffs  for  such  a  sum  of  money  as 
damages  as  is  of  a  value  at  the  present  time  sufficient  to  reasonably  and 
fairly  compensate  plaintiffs  for  such  pecuniary  beuefits  as  j'ou  may  be- 
lieve from  the  evidence  plaintiffs  had  a  reasonable  expectation  of  ror^oiv- 
ing  from  said  Martin  Linthicum,  if  any,  from  and  after  the  dnte  of  his 
death,  if  his  death  had  not  been  so  occasioned.  *  *  *  "  The  plain- 
tiffs were  the  surviving  wife  and  mother  of  the  deceased.  Appellant 
objects  to  this  charge,  and  points  out  that  appellees,  if  entitled 
to  recover,  should  receive  that  which  would  fairly  compensate  them  for 
the  pecuniary  loss  sustained,  and  that  the  charge,  in  effect,  takes  from  the 
jury  the  question  of  what  would  be  fair  compensation;  and  furtliiMmore 
insists  that  "a  sum  of  money  which  at  present  value  would  bo  Fiil'.cicnt 
to  compensate  the  plaintiffs  for  such  pecuniary  benefits  as  the  I'luni'ffs 
had  a  reasonable  expectation  of  receiving,  might  be  much  greilrr  i^  an 
enough  to  compensate  the  plaintiffs  for  the  pecuniary  loss  siis^t  i'.  d." 

Undoubtedly  the  rule  is  as  contended  by  appellant,  that  appcl]'^<  -  cm 
recover  only  such  sum  as  will  compensate  them  for  the  pecuniar^'  loss 
sustained,  and  we  do  not  understand  the  charge  to  authorize  a  i:\  ater 
recovery.  If  it  is  subject  to  criticism  at  all  in  this  respect,  it  is  b-  •  luse 
of  its  limiting  appellees'  right  to  a  recovery  of  the  lost  pecuniary  'nme- 
fits  only.     See  Fort  Worth  &  D.  C.  Railway  Co.  v.  Morrison,  5(i  S.  W. 
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Bep.,  93.  But  obviously,  to  this  extent,  i.  e.,  for  the  pecuniary  benefits 
the  appellees  had  a  reasonable  expectation  of  receiving  from  the  de- 
ceased but  for  his  death,  the  charge  properly  allowed  a  recovery,  and 
submitted  to  the  jury  the  determination  of  v^hat  would  be  reasonable 
compensation.  We  can  not  see  how  the  pecuniary  benefits  could  exceed 
the  pecuniary  loss ;  but  we  can  understand  how  the  pecuniary  expectancy 
may  be  less  than  appellees^  loss.  So  that,  if  there  is  error  in  the  charge, 
it  is  in  appellant^s  favor.  Of  course  the  appellees  can  recover  only  the 
present  worth  of  the  anticipated  pecuniary  benefits,  and  this  we  under- 
stand to  be  the  measure  announced  by  the  charge,  although  the  language 
employed  is  not  the  most  apt. 

There  was  neither  exception  to  the  petition  nor  objection  to  the  testi- 
mony, and  in  this  state  of  the  case  we  hold  there  was  no  error  in  the 
court's  charge  on  the  issue  of  negligence,  although  the  language  of  the 
petition  is  somewhat  more  general  than  that  of  the  charge.  They  are 
substantially  the  same.  The  acts  enumerated  in  the  charge  were  em- 
braced in  the  general  language  of  the  petition. 

Appellant's  defense  that  deceased^s  death  was  caused  by  consumptloi], 
and  not  by  the  injuries  received,  was  properly  submitted  in  almost  the 
exact  language  of  the  plea.  We  therefore  overrule  the  third  and  fourth 
assignments. 

It  has  been  held  not  to  be  reversible  error  for  the  trial  court  to  require 
a  remittitur  of  excessive  damages  as  a  condition  to  his  overruling  a 
motion  for  new  trial.  Such  was  not  formerly  the  law,  but  the  change 
has  been  wrought  by  the  enactment  of  article  1029a,  Sayles'  Civil  Stat- 
utes. See  Galveston,  H.  &  S.  A.  Bailway  Co.  v.  Johnson,  58  S.  W.  Bep^ 
622 ;  Houston  E.  &  W.  T.  Bailway  Co.  v.  Jackson,  61  S.  W.  Bep.,  440. 

We  have  carefully  examined  the  evidence,  and  while  there  is  mnch 
conflict  among  the  witnesses,  we  nevertheless  feel  no  hesitancy  in  hold- 
ing that  there  is  ample  testimony  which  supports  .the  verdict  of  the  juij 
to  the  effect  that  the  death  of  Linthicum  was  caused  by  injuries  negli- 
gently inflicted  by  appellant,  and  that  the  amount  of  the  judgment  is 
not  excessive. 

All  assignments  are  overruled,  and  the  judgment  is  afiirmed. 

Affirmed. 
Writ  of  error  refused. 
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Merrill  P.  Bean  et  al.  v.  Sarah  A.  Dove  et  al. 

Decided  October  31,  1903. 

Id^New  Trial — 8uit  by  Publication — Unknown  Hoirs — Limitations. 

An  administration  was  had  on  the  estate  of  B.,  in  which  some  of  the  par- 
ties were  cited  by  publication  as  unknovvn  heirs  and  an  attorney  appointed 
to  represent  them.  Judgment  was  rendered  in  tavor  of  certain  of  the  l^nown 
claimants  and  a  final  decree  of  partition  of  the  estate  among:  them  was  en- 
tered. Within  two  years  thereafter  A.  and  others  intervened  and  hied  a  mo- 
tion for  new  trial,  ciaiminsr  to  be  the  unltnovvn  heirs  of  B.  The  case  was 
continued  for  six  years,  when  M.  B.  and  others  also  intervened,  claiming  to 
be  the  unknown  and  sole  heirs  of  B.  and  in  opposition  to  all  the  other  par- 
ties in  the  case.  Held  that  the  intervention  of  M.  B.  and  others  came  too  late, 
as  it  was  in  effect  a  motion  for  new  trial  which  the  statute  allows  in  suits  by 
publication,  if  filed  within  two  years  from  the  rendition  of  Judgment  in  the 
original  suit.    Rev.  Stats.,  art.  1375. 

2w— Same — Limitations — Fundamental   Error. 

It  was  not  necessary  that  a  plea  of  limitations  should  have  been  inter- 
posed below  to  the  intervention  of  M.  B.  and  others,  as  the  failure  of  the 
court  to  dismiss  their  claim  was  fundamental  error. 

3^ — Same — Adverse  Claimants. 

M.  B.  and  others,  the  latter  interveners,  could  not,  a&  against  limita- 
tions, avail  them.selves  of  the  prior  intervention  and  motion  of  A.  and  others* 
as  they  were  claiming  adversely  to  such  prior  interveners. 

Appeal  from  .  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  Eice  Maxey. 

Don  A.  Bliss  J  for  appellants. 

W.  M.  Walton  and  C.  L.  Galloway,  for  appellees. 

TALBOT,  Associate  Justice. — ^Thomas  C.  Bean  died  in  Fannin 
County,  Texas,  in  the  month  of  July,  1887,  leaving  a  large  and  valu- 
able estate,  consisting  principally  of  lands  situated  in  various  counties 
in  this  State.  It  appears  that  he  had  never  been  married,  and  that  his 
father  and  mother  and  brothers  and  sisters,  if  he  had  any  sisters,  were 
all  dead.  Administration  was  taken  out  on  his  estate  in  the  County 
Court  of  Fannin  County,  Texas,  and  while  pending  in  said  court,  Sarah 
A.  Dove  et  al.  filed  an  application  for  the  partition  and  distribution  of 
said  estate.  The  usual  citation  in  such  cases  was  issued  and  published, 
notifying  Jacob  H.  Brennennan  and  about  thirty-eight  other  named 
persons,  who  were  alleged  to  be  nonresidents  of  the  State  of  Texas,  that 
Sarah  A.  Dove,  a  resident  of  the  city  of  Washington,  in  the  District  of 
Columbia,  and  Jane  Murray  and  Mary  E.  Murray,  residents  of  Fairfax 
County,  State  of  Virginia,  as  heirs  of  Thomas  C.  Bean,  deceased,  had 
filed  in  the  County  Court  of  Fannin  County,  Texas,  an  application  for 
the  partition  and  distribution  of  the  estate  of  said  Thomas  C.  Bean. 
The  said  nonresidents  were  notified  by  said  citation  that  said  application 
would  be  heard  at  a  regular  term  of  the  Coimty  Court  of  Fannin 
County,  Texas,  on  the  third  Monday  in  January,  1892,  it  being  the 
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18th  day  of  said  month,  at  the  courthouse  in  the  town  of  Bonham,  and 
that  at  such  time  they,  as  well  as  all  other  persons  interested  in  said 
decedent's  estate,  might  appear  and  show  cause  why  such  partition  and 
distribution  should  not  be  made.  This  citation  was  issued  on  the  8th 
day  of  December,  1891,  and  the  return  of  the  officer  shows  that  it  was 
duly  published  in  the  Bonham  News,  a  newspaper  published  in  Fannin 
County,  Texas,  for  four  consecutive  weeks  prior  to  the  return  day 
thereof. 

During  the  pendency  of  this  application  a  number  of  parties  inter- 
vened, and  caused  citation  to  issue  to  the  unknown  heirs  of  said  Thomas 
C.  Bean,  which  was  served  by  the  usual  publication  thereof  in  a  news- 
paper. Afterwards  said  administration,  together  with  said  application, 
for  partition  of  said  estate,  was  transferred  to  the  District  Court  of 
Fannin  County,  Texas,  on  account  of  the  disqualification  of  the  countj 
judge,  and  thereafter  transferred  to  the  District  Court  of  Graj?on 
County,  Texas.  Thomas  P.  Steger  and  Ed  D.  Steger,  attorneys  at  law, 
were  appointed  by  tlic  court,  after  the  perfection  of  service  by  publi- 
cation issued  at  the  instance  of  interveners,  to  represent  the  unknown 
heirs  of  Thomas  C.  Bean  in  the  matter  of  said  application  for  distri- 
bution, and  they  filed  an  answer  for  such  heirs  solely  by  virtue  of  said 
appointment.  The  said  unkno\vn  heirs  did  not  appear,  either  in  per- 
son or  by  anyone  authorized  by  them  to  represent  them.  In  the  matter 
of  said  application  and  distribution  issue  was  joined  between  the  parties 
thereto  as  to  heirship  and  ownership  of  said  Thomas  C.  Bean's  estate, 
and  a  trial  by  jury  on  the  25th  day  of  January,  1896,  in  the  District 
Court  of  Grayson  Count}%  Texas,  resulted  in  a  verdict  and  judgment 
in  favor  of  Sarah  A.  Dove  et  al.  against  all  parties  adversely  interested, 
declaring  th.em,  the  said  Sarah  A.  Dove  et  al.,  to  be  the  sole  heirs  of 
the  said  Bean,  deceased,  and  entitled  to  said  estate.  Commissioners 
were  duly  appointed  by  the  judgment  of  the  court  .to  make  partition, 
who  made  their  report,  and  on  the  16th  day  of  July,  1896,  the  court 
entered  a  final  decree,  partitioning  and  distributing  the  estate  among 
said  parties  in  accordance  with  said  report. 

There  was  no  appeal  taken  from  this  judgment,  but  on  the  21st  day 
of  July,  1897,  Samuel  Ashmore,  and  others,  who  had  not  theretofore 
appeared,  filed  in  said  District  Court  of  Grayson  County  a  petition  for 
a  new  trial  of  said  cause,  claiming  that  they  were  "unknown  heirs**  of 
tliC  said  Thomas  C.  Bean,  deceased,  referred  to  in  the  original  suit  for 
partition,  and  asking  that  all  parties  to  said  judgment,  including  the 
unknown  heirs  of  said  Bean,  deceased,  be  made  parties  defendant  to 
ti  cir  said  suit  for  a  new  trial.  All  the  parties  to  said  judgment  and 
(lecrcG  of  partition  were  duly  cited  in  the  said  application  or  suit,  filed 
by  Ashmore  and  others,  for  new  trial,  except  the  unknown  heirs  of 
said  Bean.  They  were  never  cited  therein,  and  no  effort  seems  to  have 
been  made  to  secure  service  on  them.  This  suit  of  Ashmore  and  others 
for  a  new  trial  seems  to  have  been  continued  from  time  to  time  until 
the  third  Monday  in  September,  1902.    On  this  day  the  cause  was 
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called  for  trial,  and  for  the  first  time  the  appellants  herein,  Merrill  F. 
Bean  et  al.,  appeared  and  filed  a  petition  of  intervention  in  said  Ash- 
more's  bill  of  review  for  new  trial.  Appellants  in  their  said  petition  of 
intervention  claimed  to  be  the  heirs  of  the  said  Thomas  C.  Bean,  de- 
ceased, and  entitled  to  his  estate.  They  claimed  adversely  to  all  the 
parties  to  the  original  suit  for  partition  and  to  all  the  parties  to  the 
application  for  a  new  trial.  There  was  no  privity  of  estate  or  com- 
munity of  interest  alleged  as  existing  between  them  or  either  of  them 
and  the  said  Ashmore  et  al.,  or  either  of  them.  They  claimed  through 
an  entirely  different  line  of  ancestry  to  that  of  any  of  the  other  parties 
to  the  said  original  partition  suit  or  the  said  application  for  new  trial. 

To  Ashmore's  petition  for  a  new  trial  appellees  demurred  generally 
and  by  special  exceptions,  and  to  the  intervention  of  the  appellants 
they  filed  a  general  demurrer  and  general  denial.  All  demurrers,  ex- 
ceptions and  motions  of  appellees  were  by  the  court  overruled.  A  trial 
on  the  intervention  of  Ashmore  and  others  and  of  appellants  was  had 
before  a  jury  on  the  30th  day  of  September,  1902,  resulting  in  a  verdict 
in  favor  of  appellees,  and  M.  F.  Bean  et  al.  alone  appeal. 

The  record  in  this  cause  and  cross-assignments  of  error  filed  by  ap- 
pellees, raises  and  presents  a  question  for  our  decision  wliich,  from  our 
view  of  the  law,  disposes  of  the  appeal  and  case  without  reference  to 
the  merits  of  appellants^  claim,  and  errors  assigned  by  them. 

By  appellees'  ninth  cross-assignment  of  error  they  present  the  prop- 
osition that  the  court  below  was  without  authority  of  law  to  entertain 
and  determine  appellants'  application  for  a  new  trial,  or  bill  of  review, 
because  the  same  was  filed  more  than  two  years  after  the  rendition  of 
the  judgment  of  partition  and  distribution  in  the  original  suit  of 
Sarah  A.  Dove  et  al.  v.  H.  P.  Howard  et  al.,  and  no  sufficient  cause 
for  not  filing  sooner  shown.  Said  assignment  is  in  substance  as  fol- 
lows :  ^*The  court  erred  in  overruling  defendants'  general  demurrer  to 
the  pleadings  filed  by  Merrill  F.  Bean  and  others,  because  said  petition 
of  intervention  showed  upon  its  face  that  it  had  been  filed  as  much  as 
six  years  after  the  judgment  was  rendered  in  the  case  of  Sarah  A.  Dove 
et  al.  V.  H.  P.  Howard  et  al.,  and  the  statute  requires  that  such  motion 
or  application  shall  be  filed  within  two  years  after  the  rendition  of  said 
judgment,  and  if  not  so  filed  the  court  has  no  jurisdiction  to  hear  the 
same,  and  hence,  in  this  case,  appellants'  petition  of  intervention  and 
for  a  new  trial  of  said  original  cause  should  have  boon  dismissed." 

The  application  of  Ashmore  et  al.  and  of  the  appellants  to  set  aside 
the  judgment  and  decree  entered  in  the  case  of  Sarah  A.  Dove  et  al. 
V.  H.  P.  Howard  et  al.  and  to  have  a  new  trial  of  said  cause,  was  based 
upon  article  1375,  Revised  Statutes,  which  reads  as  follows:  "In  cases 
in  which  judgment  has  been  rendered  on  service  of  process  by  publica- 
tion when  the  defendant  has  not  appeared  in  person  or  by  an  attorney 
of  his  o^vn  selection,  a  new  trial  may  be  granted  by  the  court  upon  the 
application  of  the  defendant  for  good  cause  shown,  supported  by  aflB- 
davit,  filed  within  two  years  after  the  rendition  of  said  judginent." 
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The  plea  that  appellants  had  not  filed  their  application  for  a  new 
trial  of  said  cause  within  two  years  after  the  rendition  of  the  judg- 
ment and  final  decree  therein^  was  not  interposed  by  appellants  in  the 
trial  court,  either  by  special  exception  or  by  way  of  defense.  And  ap- 
pellants contend  that  such  plea  can  not  now  be  presented  and  urged, 
because  they  say  the  statute  relied  on  by  appellees  is  one  of  limitation; 
that  the  rule  of  pleading  and  practice  in  reference  to  such  statute  must 
be  observed,  and,  imless  pleaded  in  the  court  below,  either  by  exception 
or  as  a  defense,  in  bar  of  appellants'  right  to  recover,  they  can  not  avail 
themselves  of  the  provisions  of  said  statute  in  this  court. 

Appellants  further  contend  that  such  a  plea  would  have  availed  ap- 
pellees nothing,  if  it  had  been  pleaded  in  the  court  below,  because  they 
say  that  the  application  for  a  new  trial  of  Samuel  Ashmore  et  al.  was 
filed  within  the  time  ^prescribed  by  the  statute,  and  inured  to  the  ben- 
efit of  appellants,  if  they  are  the  real  heirs  of  Thomas  C.  Bean. 

We  do  not  concur  in  this  contention.  If  the  intervention  of  appel- 
lants, setting  up  that  they  were  the  heirs  of  Thomas  C.  Bean,  and  ask- 
ing that  the  judgment  and  decree  entered  in  the  original  suit  be  set 
aside  and  a  new  trial  awarded  them,  was  not  filed  within  two  years 
after  said  decree  was  rendered  (and  that  it  was  not  is  not  a  contro- 
verted issue  in  the  case),  and  if  the  application  of  Ashmore  et  al.  did 
not  inure  to  the  benefit  of  the  appellants  and  stop  the  running  of  lim- 
itation as  to  them,  then  we  regard  the  failure  of  the  trial  court  to  sus- 
tain appellees'  demurrer,  or,  at  the  suggestion  of  appellees  or  upon  its 
own  motion,  to  dismiss  appellants'  intervention,  fundamental  error,  and 
can  be  taken  advantage  of  and  urged  in  this  court.  The  right  to  open 
up  the  judgment  after  the  adjournment  of  the  term  at  which  it  was 
rendered  by  application  of  this  character  is  statutory,  and  not  a  right 
given  at  common  law,  and  if  the  right  was  not  availed  of  within  the 
period  fixed  by  the  statute  the  remedy  and  right  were  lost. 

The  question  then  is :  Did  the  filing  of  the  intervention  of  Ashmore 
and  others,  within  the  time  prescribed  by  law,  asking  that  said  judg- 
ment and  decree  be  set  aside  and  a  new  trial  granted,  inure  to  the 
benefit  of  appellants  and  suspend  the  running  of  limitation  as  to  them? 
We  think  not.  There  is  no  privity  of  estate  or  community  of  interest 
between  appellants  and  appellees  with  respect  to  the  property  sought 
to  be  recovered.  There  was  no  such  estate  or  interest  with  respect  to 
said  property  existing  between  appellants  and  Samuel  C.  Ashmore  and 
those  who  joined  with  him  in  filing  his  intervention  asking  for  a  new 
trial  of  said  original  suit.  Ashmore  and  others,  in  their  intervention, 
claimed  adversely  to  appellants  and  all  others,  asserting  that  they  were 
the  heirs  of  Thomas  C.  Bean.  They  did  not  allege  that  there  were  any 
heirs,  known  or  unknown,  who  were  interested  in,  and  owned  jointly 
with  them,  said  estate  or  any  part  of  it,  and  hence  necessary  parties  to 
their  suit  for  a  new  trial.  They  allege  the  names  of  certain  parties 
claimed  to  be  adversely  interested  to  them,  and  pray  that  they  and  the 
"unknown"  heirs  of  Thomas  C.  Bean  be  served  with  citation^  but  their 
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prayer  that  the  unknown  heirs  of  Thomas  C.  Bean  be  served  with  pro- 
cess to  appear  and  answer  in  said  suit  was  manifestly  insincere  and 
made  with  no  intention  to  have  such  process  issued.  They  took  no 
steps  60  far  as  the  record  shows^  aside  from  the  prayer,  to  have  it  issued, 
notwithstanding  their  application  was  pending  more  than  siz  years 
before  a  trial  was  had. 

The  precise  question  before  us  has  not,  to  our  knowledge,  been  de- 
cided by  any  of  the  courts  of  this  State.  Strongly  analogous  cases, 
however,  in  our  opinion  may  be  foimd.  It  is  settled  law  in  our  courts 
and  in  the  courts  of  many  other  States,  though  the  contrary  is  held  in 
some  of  the  States,  that  a  tenant  in  common  may  sue  for  and  recover 
lands,  as  against  a  stranger  or  trespasser,  on  behalf  of  himself  and  his 
cotenant,  and  yet  it  seems  that  such  suit  would  not  stop  the  running 
of  the  statute  of  limitation  as  against  the  interest  of  the  cotenant  not 
suing.  Baldwin  v.  Johnson,  95  Texas,  85;  Ney  v.  Mumme,  66  Texas, 
268;  Davidson  v.  Wallingford,  88  Texas,  525. 

The  case  of  Stovall  v.  Carmicheal,  52  Texas,  389,  was  an  action  of 
trespass  to  try  title,  and  Judge  Goiild,  delivering  the  opinion  of  the 
court,  said:  "Our  opinion  is  that  the  institution  by  James  T.  Stovall 
of  an  ordinary  suit  of  trespass  to  try  title,  there  being  nothing  to  indi- 
cate that  the  suit  was  brought  on  behalf  of  any  other  part  owner,  did 
not  operate  to  stop  the  running  of  limitation  against  others  than  him- 
self. Such  was  the  rule  recognized  and  enforced  by  this  court  in  Burle- 
son V.  Burleson,  28  Texas,  210.^^  Proceeding,  he  says:  "A  somewhat 
analogous  case  is,  when  one  of  two  tenants  in  common  is  under  dis- 
ikbility  which  prevents  the  running  of  limitation  against  him.  The  rule 
seems  to  be  that  if  the  other  tenant  in  common  might  have  sued  alone 
(as  doubtless  he  might  in  this  State),  he  is  not  protected  from  the 
effects  of  limitation,  and  that  in  such  case  the  party  under  disability 
and  not  barred  can  recover  only  his  moiety.  [Citing  Freem.  on  Co- 
tenancy, sec.  377 ;  Ang.  on  Lim.,  sec.  484.]  As  between  him  and  other 
joint  owners  his  beneficiary  acts  will  inure  not  to  his  exclusive  benefit, 
but  to  the  benefit  of  all.  But  it  is  also  true  that  by  the  institution  of 
an  unsuccessful  suit  he  binds  no  one  but  himself;  other  joint  owners 
can  not  be  estopped  by  a  judgment  against  him.''  See  also,  Johnson  v. 
Schumacher,  72  Texas,  334. 

In  Burleson  v.  Burleson,  28  Texas,  385,  it  appears  that  two  of  the 
plaintiffs  had  conveyed  their  interest  in  the  land  in  controversy  before 
the  institution  of  the  suit.  Their  vendees  were  not  joined  as  original 
plaintiffs,  but  they  subsequently  intervened  and  asserted  their  rights, 
and  it  was  held  that,  as  to  their  interest,  if  the  statute  of  limitation 
began  to  run  before  suit,  it  did  not  cease  to  run  against  them  until  they 
intervened.  Before  that  time  their  interests  were  not  in  litigation. 
Again,  it  has  been  held,  "that  a  defendant  claiming  land  in  controversy 
against  his  codefendant  will  not  be  considered  as  having  filed  his  action 
so  as  to  stop  limitation  until  his  claim  is  set  up  by  answer  or  cross-bill. 
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Limitation  as  to  his  interest  is  not  stopped  by  the  original  suit  against 
his  codefendant/'    Griggsby  v.  May,  84  Texas,  241. 

Paschal  v.  Owens,  77  Texas,  583,  is  a  case  where  the  surviving  wife 
and  mother  sued  for  the  unlawful  and  malicious  killing  of  her  husband, 
and  by  amended  petition,  filed  more  than  one  year  after  her  husband's 
death,  the  surviving  children  of  the  deceased  joined  in  said  suit.  The 
court  charged  that  the  children  could  not  recover,  and  on  appeal  it  was 
held  that  the  charge  was  correct,  their  rights  being  barred. 

There  is  no  pretense  in  the  present  suit  that  Ashmore  and  others  and 
appellants  have  any  joint  interest  whatever  in  the  property  to  which 
they  seek  to  establish  title  and  ownership.  On  the  contrary,  their  re- 
spective claims,  if  any  they  have,  are  entirely  separate,  distinct  and 
adverse. 

The  decree  of  partition  and  distribution  of  the  estate  of  Thomas  C. 
Bean,  deceased,  not  having  been  set  aside  or  appealed  from,  became  final 
at  the  expiration  of  the  term  of  the  court  at  which  it  was  rendered,  and 
jurisdiction  over  the  parties  and  subject  matter  of  the  litigation  could  only 
be  conferred  upon  said  court  and  called  into  exercise  thereafter  by  filing 
therein  within  the  time  prescribed  by  article  1375  of  the  Revised  Statutes 
a  bill  of  review  or  application  for  new  trial.  The  time  prescribed  within 
which  such  bill  or  application  may  be  filed  is  two  years.  Appellants* 
bill  or  application  for  new  trial  in  this  case  was  not  filed  until  more 
than  six  years  had  elapsed. 

We  believe  that  appellants  by  the  lapse  of  time  lost  any  right  they 
may  have  had  to  ask  that  the- judgment  rendered  in  the  case  of  Sarah 
A.  Pove  et  al.  v.  H.  P.  Howard  et  al.  be  set  aside  and  an  opportunity 
afforded  them  to  contest  their  right  to  the  property  di^ributed  among 
said  parties ;  and  having  reached  this  conclusion,  and  the  judgment  of 
the  District  Court  being  that  appellants  take  nothing  by  their  suit, 
we  believe  the  proper  disposition  to  make  of  ihis  appeal  is  to  affirm  the 
judgment  of  that  court,  and  it  is  so  ordered. 

Affirm^. 

ON  MOTION  FOR  REHEARING. 

Appellants  have  filed  a  motion  for  rehearing  in  this  cause,  in  which, 
among  other  things,  they  complain  of  the  action  of  this  court  in  calling 
their  appearance  and  pleading  in  the  case  an  intervention.  When  Ash- 
more  and  others  filed  their  petition  for  review  or  new  trial  they  prayed 
that  the  unkno^\Ti  heirs  of  T.  C.  Bean  be  made  parties.  No  citation, 
however,  was  issued,  and  on  the  16th  day  of  September,  1902,  appellants 
voluntarily  appeared  and  filed  what  is  indorsed  and  called  an  '^original 
answer."  In  this  pleading  they  say,  "they  are  unknown  heirs  of  T.  C. 
Bean,  heretofore  made  parties  to  this  suit,  and  against  whom  Samuel 
Ashmore  et  al.,  plaintiffs  in  the  suit  for  new  trial  in  this  cause,  seek  a 
recovery,  and  enter  their  appearance  in  this  cause  in  answer  to  the 
petition  for  a  new  trial  filed  by  said  Samuel  Ashmore  et  al.,  and  for 
such  answer  show  the  court  that  they,  together  with  Darius  May,  who 
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resides  in  the  Province  of  Quebec,  in  the  Dominion  of  Canada;  Har- 
riett Glover,  whose  husband  is Glover,  and  who  resides  in  Orleans 

County,  in  the  State  of  Vermont,  and  Esther  Morgan,  who  resides  in 
the  city  of  Waltham,  in  the  State  of  Massachusetts,  were  the  unknown 
heirs  of  T.  C.  Bean,  heretofore  made  parties  to  this  suit  as  set  forth  in 
the  said  petition  of  said  Samuel  Ashmore  and  others.  That  these  de- 
fendants, together  with  the  said  persons  named  in  the  immediately 
preceding  parpgraph  of  this  answer,  were  at  the  time  of  the  rendition 
of  tlie  judgment  described  in  the  said  petition  of  Samuel  Ashmore  et  al., 
and  are  now  the  sole  heirs  of  said  T.  C.  Bean/^  They  further  alleged 
that  the  "parties  in  whose  favor  said  judgments  were  rendered  were  not 
heirs  of  the  said  T.  C.  Bean,  and  are  not  and  were  not  entitled  to  the 
property  belonging  to  the  said  T.  C.  Bean,  left  at  his  death.  That  at 
the  time  of  the  rendition  of  said  judgments  these  defendants,  and  the 
persons  hereinbefore  named  as  coheirs  with  them  of  the  said  T.  C.  Bean, 
were  the  sole  heirs  of  the  said  T.  C.  Bean,  and  now  are  his  sole  heirs, 
and  were  then  and  are  now  entitled  to  all  the  property  belonging  to  the 
estate  of  the  said  T.  C.  Bean.  They  deny  that  plaintiffs  in  the  suit  for 
a  new  trial  herein,  to  wit,  Samuel  Ashmore  et  al.,  are  heirs  of  the  said 
T.  C.  Bean,  and  deny  that  said  Samuel  Ashmore  et  al.,  or  any  of  them, 
are  entitled  to  any  of  said  property.''  Said  pleading,  among  other 
things,  further  alleges  the  interest  claimed  by  each  of  appellants  and 
said  coheirs,  and  prays  that  said  alleged  coheirs,  Darius  May,  Harriett 
Glover  and  Esther  Morgan,  be  made  parties,  and  be  cited  to  answer 
herein,  and  upon  final  hearing  that  judgment  be  rendered  setting  aside 
the  said  judgments  heretofore  rendered,  and  adjudging  appellants  and 
said  alleged  coheirs  to  be  the  sole  heirs  of  said  T.  C.  Bean,  and  that  all 
the  property  belonging  to  the  estate  of  the  said  T.  C.  Bean  be  distributed 
among  them  in  accordance  with  their  several  interests,  for  partition,  for 
costs  and  for  general  relief. 

Tested  by  tliese  averments,  we  believe  appellants,  although  nominating 
themselves  defendants,  are  practically  and  in  effect  interveners,  and  that 
their  appearance  and  pleading  herein  has  been  properly  characterized 
by  us  an  intervention.  We  adhere  to  the  views  expressed  in  our  original 
opinion,  and  the  motion  for  rehearing  is  overruled. 

Overruled. 
Writ  of  error  refused. 
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Galveston  &  Wbstkrn  Railway  Company  v. 

City  of  Galveston. 

Decided  NoTembcr  3,  1903. 

1. — City  Taxes — Recovery — Interest. 

The  right  of  the  city  of  Galveston  to  recover  for  delinquent  taxes,  \n:h 
interest  therton  at  8  per  cent^  is  ahirmed  in  accordance  with  the  rulings  of  tiie 
Supreme  Court  upon  cer titled  questions  in  this  case,  as  reported  in  UiS  Texas,  5!2U. 

2. — Same — Pleading. 

Allegations  as  to  the  levy  and  assessment  of  city  school  taxes  stated  and 
held  sufticient  in  an  action  to  recover  such  taxes. 

8. — Same — ^Dcuble  Assessment. 

A  rendition  and  assessment  of  several  miles  of  railroad  lying  within  the 
city  limits,  by  which  the  trackage  and  the  realty — the  latter  consisting  of  lot* 
and  blocks  purchased  and  owned  by  the  railway  company  for  right  cf  way — 
were  valued  as  distinct  items,  d.d  net  constitute  a  double  as3^ssmcnt. 

Error  from  the  District  Court  of  Galveston.  Tried  below  before  Hon. 
Bobt.  M.  Franklin. 

Oresham  £  Oresham,  tor  plaintiff  in  error. 

J.  Z.  H.  Scott,  for  defendant  in  error. 

GILL,  Associate  Justice. — ^This  suit  was  brought  May  20, 1896,  by 
the  city  of  Galveston  against  plaintiff  in  error,  a  railroad  corporation, 
for  the  purpose  of  recovering  delinquent  taxes  alleged  to  be  due  the  city 
by  the  company,  on  property  owned  by  the  company  and  situated  in  said 
city,  together  with  8  per  cent  interest  thereon.  On  June  9,  1902,  the 
pleadings  of  plaintiff  were  amended  so  that  recovery  was  sought  for  the 
city  taxes  alleged  to  be  due  for  the  years  1893  to  1899,  inclusive. 

A  trial  on  Jime  23,  1902,  resulted  in  a  judgment  in  favor  of  the  ciiy, 
but  only  6  per  cent  interest  was  allowed. 

The  property  alleged  to  be  liable  for  taxes  for  each  year  is  fully  de- 
scribed, and  the  total  tax  per  $100  for  municipal  purposes  and  the  total 
tax  for  school  purposes  is  alleged,  biit  the  various  municipal  purposes 
for  which  the  municipal  tax  was  levied,  and  the  various  fund?  for  the 
benefit  of  which  they  are  levied,  is  not  alleged.  The  allegations  as  to 
the  levies  of  the  municipal  and  school  taxes  for  the  first  year  sued  for 
are  as  follows :  "Plaintiff's  city  council  by  ordinance  duly  passed  levied 
and  ordered  to  be  collected  ad  valorem  taxes  amounting  to  $1.50  for 
municipal  purposes  and  20  cents  for  the  support  of  public  schools  upon 
each  $100  valuation  of  all  real,  personal  and  mixed  property  within  the 
corporate  and  territorial  limits  of  the  city  of  Oalveston,"  and  the  auc- 
tion is  repeated  as  to  the  taxes  alleged  to  be  due  for  each  year  sued  for. 
The  petition  then  alleges  that  on  the  1st  day  of  January  and  the  1st  day 
of  October  of  said  year  certain  property,  a  list  of  which  is  set  forth,  was 
situated  in  said  city  and  subject  to  taxation  under  said  ordinances,  and 
sufficiently  alleges  its  rendition  valuation,  assessment,  etc 

These  are  the  entire  allegations  with  reference  to  the  passage  of  the 
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ordinances  by  which  the  taxes  were  levied  and  assessed,  nor  is  the  citv's 
authority  to  levy,  assess. and  collect  taxes  for  the  support  of  public 
Bchools,  nor  the  ordinances  by  which  snch  taxes  were  levied,  otherwise 
alleged.  It  is  not  averred  that  the  citv  by  a  vote  of  its  citizens  assumed 
control  of  its  public  schools,  nor  that  the  tax  levied  for  school  purposes 
was  authorized  by  a  vote  of  the  citizens. 

There  is  no  allegation  of  acceptance  of  the  assessment  rolls  by  the 
city  council  for  any  of  the  years  sued  for. 

The  pleadings  are  lengthy  and  we  have  set  out  pnly  such  parts  as  are 
necessary  to  the  presentation  of  the  questions  decided. 

1.  In  the  petition  of  plaintiffs  on  which  the  case  was  tried  it  was 
alleged  that,  by  the  ordinance  levying  the  taxes  sued  for,  "the  taxes  for 
municipal  purposes  for  each  year  were  made  and  became  payable  Sep- 
tember 1st  of  such  year,  and  bore  interest  at  the  rate  of  8  per  cent  per 
annum  from  and  after  October  Ist  of  such  year,  and  such  taxes  for  the 
support  of  free  schools  were  made  and  became  payable  January  Ist  of 
the  year  next  succeeding  such  year,  and  bore  interest  at  the  rate  of  8 
per  cent  per  annum  from  March  1st  thereof.^* 

2.  It  is  alleged  by  plaintiff  that  the  valuation  of  defendant's  prop- 
erty for  taxation  for  the  years  1897, 1898  and  1899,  upon  which  the  taxes 
for  those  years  as  sued  for  were  based,  was  made  and  the  property  ap- 
praised for  taxation  by  plaintiff's  board  of  equalization.  But  as  stated 
in  .the  main  certificate,  the  formal  acceptance  and  approval  of  the  rolls 
by  the  city  council  is  nowhere  alleged,  either  as  to  the  years  above  named 
or  any  of  the  other  years  sued  for. 

To  the  amended  petition  the  defendant  company  interposed  a  general 
demurrer  and  a  special  demurrer  questioning  the  right  of  the  city  to 
recover  interest  on  the  taxes  sued  for.  Exception  was  also  presented  as 
to  the  sufficiency  of  the  allegations  respecting  the  school  taxes.  These 
were  overruled  and  a  trial  by  the  court  without  a  jury  resulted  in  a 
judgment  for  the  amount  claimed,  interest  at  6  per  cent,  and  costs  with 
foreclosure  of  the  tax  liens.  Prom  this  judgment  the  company  has  ap- 
pealed. 

As  far  as  the  facts  are  concerned  it  will  suffice  to  say  that  the  evidence 
sustains  the  findings  of  the  trial  court  and  supports  the  judgment.  As 
grounds  for  reversal  appellant  urges: 

First.  That  the  court  erred  in  overruling  the  general  demurrer  and 
holding  that  the  ordinances  levying  the  municipal  taxes  were  sufficiently 
pleaded. 

Second.  That  the  court  erred  in  holding  as  against  the  general  de- 
murrer that  the  city  ordinances  levying  the  school  taxes  for  the  years 
1898  and  1899  were  properly  pleaded  and  that  the  allegations  as  to  the 
assessment  for  said  school  taxes  are  sufficient  in  law. 

Third.  That  the  special  exception  questioning  the,  city's  right  to 
recover  interest  should  have  been  sustained. 

Fourth.  That  the  facts  show  a  double  assessment  and  the  court  erred 
in  not  correcting  the  error. 

The  city  under  a  cross  assignment  asks  that  the  judgment  be  reformed 
80  as  to  allow  the  recovery  of  the  8  per  cent  interest  as  sued  for. 

The  first,  third  and  fourth  questions  pr^ented  were  certified  by  us 
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to  the  Supreme  Court  and  each  was  answered  contrary  to  the  contentioa 
of  appellant.    74  S.  W.  Kep.,  637. 

The  question  presented  by  the  cross-assignment  was  also  certified,  and 
the  answer  sustains  the  contention  of  appellee. 

Of  the  questions  raised  by  demurrer  there  remains  but  the  one  affect- 
ing the  sufficiency  of  the  allegations  as  to  the  levy  and  assessment  of  the 
school  taxes,  and  in  view  of  the  answers  of  the  Supreme  Court  to  the 
first  question  they  appear  to  be  sufficient  as  against  the  objections  fo^ 
mally  pr*  sented  in  the  brief. 

Under  the  contention  that  the  facts  show  a  double  assessment,  appel- 
lant insists  that  the  court  should  have  corrected  the  apparent  error  not- 
withstanding it  was  the  rendition  of  defendant's  agent. 

The  facts  upon  this  point  are  that  of  the  5  3-10  miles  of  defendant's 
road  which  lie  within  the  city  limits  the  greater  part  is  located  in  the 
streets  of  the  city,  the  remainder  lying  across  certain  lots  and  blocks 
purchased  and  owned  by  defendant  for  right  of  way.  The  property  was 
originally  rendered  by  the  company's  agent,  the  railway  or  traduge 
being  rendered  distinct  and  separate  from  the  lots  and  blocks,  and  trad- 
age  and  realty  being  valued  as  distinct  items.  All  subsequent  renditions 
or  assessments  were  copies  of  the  original.  We  are  of  opinion  it  is  not 
in  fact  a  double  assessment.  The  fact  that  the  rendition  was  not  in 
statutory  form  can  not  be  taken  advantage  of  by  the  company  when  the 
form  and  substance  adopted  by  it  were  thereafter  followed. 

We  have  found  no  error  for  which  the  judgment  should  be  reversei 
It  should  be  reformed,  however,  in  the  matter  of  interest  so  that  the 
city  be  permitted  to  recover  8  per  cent  as  held  by  the  Supreme  Court  ia 
sustaining  the  cross-assignment. 

As  so  reformed  it  will  be  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 
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Malin  &  Browdeb  v.  J.  L.  McCutcheon. 

Decided  November  3,  1903. 

t— Actual  Damagea— Injuxy  to  Feelings  and  Loss  of  Credit,  etc. 

The  loss  of  reputation  and  credit  and  the  mental  anguish  resulting  from 
humiliation,  held  not  recoverable  in  this  case  as  elements  ui  actual  damage. 

S.— Ezemplazy  Damages — ^Detained  Money. 

The  mere  refusal  to  pay  over  money  detained  when  demanded  would  not, 
under  the  facts  averred  in  this  case,  support  a  verdict  for  exemplary  damages. 


In  no  event  can  exemplary  damages  be  recovered  unless  a  right  to  actual 
damages  is  shown. 

4.— Pleading-^General  Demurrer. 

The  petition  setting  up  humiliation  in  the  presence  of  others,  and  loss  of 
reputation  and  credit  occasioned  thereby  as  eround  for  actual  damages,  the 
general  demurrer  as  against  the  items  of  actual  and  exemplary  damages  should 
have  been  sustained,  and  on  the  failure  of  plaintiff  to  respond  by  amendment 
the  cause  should  have  been  dismissed  for  want  of  jurisdiction. 

5.— Judgment — Charge  of  Court. 

A  judgment  for  exemplary  damages  with  no  actual  damages  found  will  not 
be  permitted  to  stand. 

6.— Practice— Exceptions— Opposing  Accounts. 

As  between  the  plaintiffs  demand  for  a  balance  due  and  defendant's  answer 
that  they  had  paid  out  for  him  more  than  they  received,  the  issue  was  one 
merely  of  balancing  accounts  and  eliminating  such  items  as  might  be  shown 
to  be  erroneous.  In  such  a  contest  a  special  exception,  as  was  urged  by  de- 
fendants, entitles  the  party  to  have  the  opposing  claim  properly  itemized. 

Error  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dupree,  County  Judge. 

W.  L.  Barbee  and  E.  L.  Townes,  for  plaintiffs  in  error. 

QILL.  Associate  Justice. — ^This  is  a  suit  by  J.  L.  McCutcheon 
against  Malin  &  Browder,  proprietors  of  the  Hotel  Logan,  at  Houston, 
Texas,  to  recover  damages,  actual  and  exemplary,  for  the  alleged  wrong- 
ful and  malicious  exclusion  of  plaintiff  from  a  room  assigned  to  him, 
and  for  the  recovery  of  $71.10  cash  alleged  to  have  been  deposited  by 
plaintiff  with  defendants,  and  which  they  wrongfully  and  maliciously 
refused  to  pay  him  on  demand.  A  judgment  upon  verdict  for  plaintiff 
for  the  cash  sued  for  and  $200  exemplary  damages  is  here  upon  writ  of 
error  for  revision. 

There  is  no  statement  of  facts,  the  defendant  reljring  for  reversal  upon 
errors  of  law  assignable  against  the  pleadings,  charge  and  judgment. 

The  plaintiff's  pleadings  are  rather  lengthy,  and  we  shall  not  set 
them  out  in  full.  But  because  of  the  nature  of  the  assignments  of  error 
it  will  be  necessary  to  set  out  their  substance  at  some  length. 

The  facts  presented  in  the  pleadings  are,  that  on  the  9th  of  December, 
1901,  plaintiff  was  a  traveling  salesman.  That  on  that  date  he  made 
an  arrangement  with  defendants  to  occupy  a  room  in  their  hotel  at  such 
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times  as  he  desired  and  pay  therefor  at  the  rate  of  $1  per  day.    That  be- 
tween the  date  named  and  March  20,  1902,  he  had  occupied  a  room  in 
the  hotel  81  days.    That  at  various  times  iDetween  these  dates  plaintiff 
had  placed  in  the  custody  of  defendant  money  in  the  sum  of  $335.^^ 
(as  shown  by  an  attached  eidiibit)  to  be  used  in  payment  for  his  room 
rent  and  otherwise  for  plaintiffs  benefit    That  between  the  dates  named 
there  had  been  used  in  payment  for  the  use  of  the  room  and  for  plain* 
tiff's  benefit  in  various  ways  indicated  by  the  exhibit,  such  a  sum  as  re- 
duced his  balance  to  $71.10,  but  that  this  sum  was  due  and  owing  tb 
plaintiff  on  the  date  of  the  wrong  complained  of.    That  on  the  19th  of 
March,.  1902,  he  was  assigned  room  33  in  the  hotel  and  took  possession  of 
and  occupied  it.    That  on  that  date  and  during  plaintiff's  temporary  ab- 
sence from  the  room  defendants  locked  the  door  thereof  and  refused  to 
readmit  him,  and  refused  to  allow  him  to  occupy  any  other  room  in  the 
house,  though  others  were  vacant.    That  his  wearing  apparel  and  per- 
sonal effects  were  in  room  33  and  were  locked  in.     (He  does  not,  how- 
ever, ask  actual  damages  for  the  loss  of  their  use.)     He  alleges  that  in 
the  presence  of  others  he  was  thus  forcibly  ejected  and  debarred  from 
re-entering  and  occupying  the  room,  and  was  thus  refused  the  privilege 
of  occupying  that  or  any  other  room  in  the  house,  whereby  he  suffered 
humiliation  and  loss  of  standing,  reputation  and  credit.     That  he  was  • 
thus  compelled  to  procure  a  room  elsewhere.     That  on   the   27th  of 
March  he  was  again  refused  admission  in  like  manner,  though  they  bad 
possession  of  the  $71.10  he  had  paid  them  for  the  purpose  of  paying  de- 
fendants for  the  use  of  that  or  other  rooms  which  defendants  might 
assign  him.    He  also  alleged  in  this  connection   that  said   sums  were 
placed  with  defendants  for  safe  keeping.    That  thereafter  he  demanded 
the  $71.10  owing  to  him  but  defendant  refused  to  pay  him,  but  wrong- 
fully, forcibly  and  maliciously  converted  same  to  their  own  use. 

Plaintiff  then  avers  "that  the  acts  of  defendants  as  before  alleged  in 
forcibly  ejecting  plaintiff  from  his  room  and  in  forcibly  retaining  pos- 
session of  it  as  against  him  without  cause  was  calculated  to  mortify  and 
humiliate  this  plaintiff  and  injure  his  standing,  reputation  and  credit 
in  the  community.  That  said  acts  were  committed  in  the  presence  of 
others  then  and  there  present,  and  did  greatly  mortify  and  humiliate 
plaintiff  and  injure  his  standing,  reputation  and  credit  in  the  commu- 
nity, to  his  great  damage  in  the  sum  of  $400.'' 

He  then  avers  that  the  acts  of  defendants  in  barring  him  out  of  bis 
room  and  refusing  to  pay  him  the  $71.10  was  willful,  malicious  and  done 
with  the  intent  to  oppress,  for  all  of  which  he  prays  judgment  for  exem- 
plary damages  in  the  sum  of  $500. 

The  defendants'  pleadings  consisted  of  general  and  special  demurreis, 
general  denial,  and  allegatiofi  that  plaintiff  was  in  fact  indebted  to  them, 
for  which  sum  they  prayed  judgment. 

The  first  point  we  will  notice  is  the  contention  of  defendant  that  the 
petition  of  plaintiff  was  insufficient  to  support  any  judgment  for  actaal 
damages  for  exclusion  from  the  room,  and  the  facts  averred  concerning 
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the  balance  of  $71.10  being  insufficient  to  support  the  claim  for  ex- 
emplary damages  the  cause  should  have  been  dismissed  for  want  of  juris- 
diction. 

It  will  be  observed  that  plaintiff  set  out  no  item  of  actual  damage 
flowing  from  his  exclusion  from  his  room,  the  inconvenience  occasioned 
thereby,  or  any  loss  or  damage  occasioned  by  reason  of  his  being  denied 
access  to  and  the  use  of  his  personal  effects.  But  after  stating  all  the 
facts  in  the  general  way  indicated,  averred  that  because  the  wrongs 
alleged  were  done  in  the  presence  of  others  he  sustained  humiliation, 
loss  of  standing  and  loss  of  credit  in  the  sum  of  $400. 

It  seems  to  be  well  settled  in  this  State  that  loss  of  reputation  and 
credit  and  the  mental  anguish  resulting  from  humiliation  can  not  be 
recovered  as  elements  of  actual  damage  under  the  facts  alleged.  Neese 
V.  Eadford,  83  Texas,  685;  Hirschfield  v.  Bank,  83  Texas,  459;  Craw- 
ford v.  Daggett,  82  Texas,  140 ;  Trawick  v.  Martin-Brown  Co.,  79  Texas, 
463. 

We  think  it  also  clear  that  the  mere  refusal  to  pay  over  the  $71.10 
when  demanded  would  not  under  the  facts  averred  support  a  verdict  for 
exemplary  damages.  Construing  the  petition  all  together  and  most 
strongly  in  favor  of  the  pleader,  it  would  entitle  him  upon  that  phase  of 
the  case  to  no  more  than  the  sura  detained  and  legal  interest.  Neill  v. 
Newton,  24  Texas,  204;  Houston  &  T.  C.  Railway  Co.  v.  Shirley^  54 
Texas,  141. 

It  is  equally  well  settled  in  this  State  that  exemplary  damages  can 
not  in  any  case  be  recovered  unless  a  right  to  actual  damages  is  shown. 

These  things  being  true,  the  general  demurrer  to  the  petition  as 
against  the  item  of  $400  actual  damages  and  $500  exemplary  damages 
should  have  been  sustained,  and  unless  plaintiff  responded  by  amend- 
ment the  cause  should  have  been  dismissed  for  want  of  jurisdiction.  Of 
course  if  plaintiff  had  properly  pleaded  actual  damages  occasioned  by 
his  being  debarred  from  his  room  and  denied  access  to  and  use  of  his 
personal  effects,  the  rule  would  be  different. 

Because  the  point  is  so  nearly  related  to  the  one  just  disposed  of,  we 
will  in  this  connection  consider  an  objection  urged  to  the  judgment 
The  trial  court  charged  that  no  proof  had  been  adduced  on  the  issue  of 
actual  damages  dnd  directed  the  jury  to  find  against  the  plaintiff  on  that 
count.  He  did,  however,  submit  the  issue  of  whether  plaintiff  owed  de- 
fendants or  defendants  owed  plaintiff  at  the  date  in  question,  and  al- 
lowed a  recovery  of  such  sum  and  interest  as  they  might  find  defendants 
to  be  due  plaintiff,  and  in  addition  thereto  exemplary  damages  in  case 
they  found  that  plaintiff  had  been  debarred  from  his  room  as  alleged. 

We  have  already  seen  that  the  allegations  as  to  the  balance  thus  due 
will  not  support  a  verdict  for  exemplary  damages.  This  being  true,  the 
judgment  must  inevitably  be  reversed,  for  the  reason  that  no  judgment 
for  exemplary  damages  may  be  allowed  to  stand  unless  some  sum  in  ac- 
tual damages  is  also  found.  Garson  v.  Texas  Installment  Co.,  34  S.  W. 
Sep.,  762;  Jones  v.  Matthews,  75  Texas,  1. 
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Where  the  actual  damages  are  reduced  by  the  proof  to  a  mere  nominal 
sum  there  is  generally  no  ground  for  the  recovery  of  punitory  damages. 
1  Suth.  on  Dam.,  p.  748. 

As  between  the  plaintiff's  demand  for  the  balance  of  $71.10  and  de- 
fendants* answer  that  they  had  paid  out  for  him  more  than  they  had  re- 
ceived from  him,  the  issue  was  one  of  mere  balancing  of  opposing  ac- 
counts, and  eliminating  such  items  as  were  shown  to  be  erronoous.  In 
such  a  controversy  a  special  exception  entitles  either  party  to  have  the 
opposing  claim  properly  itemized. 

Such  an  exception  was  urged  by  defendants  here  to  so  much  of  plain- 
tiff's petition  as  sought  to  set  up  the  claim  for  a  balance  of  $71.10.  Upon 
this  point  there  was  a  general  allegation  that  at  various  times  between 
December,  1901,  and  March,  1902,  plaintiff  had  placed  with  defendants 
sums  of  money  aggregating  $335.35.  The  items  going  to  make  up  this 
aggregate  sum  were  not  alleged  in  the  body  of  the  pleading,  nor  were  the 
dates  so  alleged.  The  petition,  however,  referred  in  that  connection  to  an 
attached  exhibit  in  aid  of  it.  This  exhibit  contained  five  items  of  debit 
against  Malin  &  Browder;  two  cash  items,  one  for  $15,  the  other  for  $20, 
the  dates  being  given.  The  other  three  items  were  checks,  the  exhibit 
describing  them  by  number,  series,  letter  and  date,  each  being  for  the 
sum  of  $100.  The  petition  alleged  the  deposit  of  money  contained  no 
allegation  with  respect  to  checks,  nor  was  it  alleged  that  they  were  ac- 
cepted or  cashed  by  defendants. 

The  exception  demanded  more  specific  allegations  in  these  respects,  the 
point  being  made  that  the  exhibit  could  not  supply  substantive  and 
necessary  allegations  which  the  pleading  lacked.  The  proposition  seems 
to  be  well  sustained  by  authority.  Burks  v.  Watson,  48  Texas,  115; 
Thompson  v.  Eanes,  32  Texas,  194 ;  Pool  v.  Sandford,  52  Texas,  634. 

It  is  believed. that  what  has  been  said  renders  it  unnecessary  to  notice 
in  detail  any  of  the  remaining  assignments.  If  the  matters  complained 
of  in  them  are  error  they  are  not  such  as  are  likely  to  arise  on  another 
trial. 

For  tlie  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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L.  W.  Qadms  v.  Western  Union  Teleqeaph  Company. 

Decided  November  4,  1903. 

Telegraphs— Proziiiiate  Cause— Mental  Anguish. 

If  the  mentAl  sufTcring  and  impaired  health  dcc1are<l  on  in  an  action  for 
damages  for  the  negligent  failure  to  promptly  transmit  and  deliver  a  telegram 
were  not  produced  by  such  negligence  in  a  nattirnl  snd  continuous  sequence, 
unbroken  by  any  new  indei)endcnt  cause,  such  negligent  failure  is  not  proximate 
cause  for  the  injuries.  See  case  where  delay  of  message  to  husband  announcing 
accident    to  wife  caused  no  additional  n:ental  anxiety. 

Appeal  from  the  District  Court  of  La  Salle.  Tried  below  before  Hon. 
E.  A.  Stevens. 

C.  C.  Thomas,  for  appellant. 

Wehh  4&  Goeth,  for  appellee. 

NEILL,  Associate  Justice. — Appellant  sued  appellee  to  recover 
$1984.00  damages  alleged  to  have  been  occasioned  by  the  lattcr's  negli- 
gence in  delaying  the  delivery  of  a  telegram,  and  for  the  further  sum  of 
40  cents  paid  the  company  for  its  transmission  and  delivery. 

A  general  demurrer  was  sustained  to  appellant's  petition,  and  judg- 
ment was  entered  dismissing  his  suit. 

As  the  assignments  of  error  bring  in  question  the  action  of  the  court 
in  sustaining  the  demurrer,  we  will  state  substantially  the  allegations 
in  appellant's  petition. 

It  alleges  that  on  May  18,  1902,  plaintiff  resided  in  CotuUa,  Texas, 
and  his  wife,  Mamie,  was  then  on  a  visit  in  Goliad,  Texas.  On  that 
day  plaintiff's  wife  was  seriously  and  dangerously  injured  in  a  storm, 
and  caused  her  brother,  H.  J.  Passmore,  to  send  from  there  to  plaintiff 
the  following  telegram:  "Goliad,  May  18,  1902.— L.  W.  Gaddis,  Co- 
tulla,  Texas:  Storm  over;  all  safe;  Mamie  hurt,  but  not  dangerous. 
H.  J.  Passmore.'' 

That  Wayne  Davis,  who  carried  the  message  to  defendant's  agent  for 
transmission,  paid  him  40  cents  therefor;  that  by  the  exercise  of  due 
diligence  the  telegram  could  have  been  delivered  to  plaintiff  before  8 
p.  m.  on  the  same  day,  which  would  have  enabled  plaintiff  to  reach 
Goliad  not  later  than  10  p.  m.  on  the  next;  that  by  reason  of  the  negli- 
gence of  defendant  the  message  was  not  delivered  until  10  a.  m.  on  May 
19,  1902,  which  prevented  plaintiff  from  taking  the  first  train  out  of 
Cotolla,  and  from  leaving  there  until  the  morning  on  which  the  tele- 
gram was  delivered,  and  reaching  his  wife  until  12  m.  on  the  next  day, 
fourteen  hours  later  than  he  would,  had  it  not  been  for  defendant's 
negligence;  that  upon  the  receipt  of  the  message  plaintiff  was  greatly 
disturbed  and  suffered  great  anxiety  because  of  his  wife's  injuries ;  that 
at  12:30  p.  m.  on  May  19th  he  learned  from  the  daily  papers  of  the 
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storm  at  Goliad,  and  the  great  loss  of  life  and  injury  in  consequence  to 
the  inhabitants  of  said  city;  that  defendant's  agent  at  Cotnlla  knew  the 
relationship  existing. between  plaintiff  and  his  wife,  Mamie,  mentioned 
in  the  message ;  that  plaintiff  was  veiy  fond  of  his  wife,  and  not  know- 
ing the  extent  of  her  injuries,  desired  to  be  with  her  as  quickly  as  poGsi- 
ble  to  give  her  comfort  in  her  distress ;  that  after  suffering  several  houis 
of  misery  and  mental  anguish,  he  succeeded  in  leaving  Cotulla  for  San 
Antonio  on  a  freight  train,  which  did  not  reach  the  last  named  city 
until  late  that  night,  and  there  being  no  passenger  train  going  from 
there  towards  Goliad  for  six  or  eight  hours,  and  plaintiff  being  refused 
passage  on  a  freight  train,  hid  himself  in  a  close  and  stifling  box  on 
top  of  a  car  in  a  cattle  train  going  towards  Goliad,  by  which  he  reached 
Yorktown  at  8  a.  m.  on  May  20th,  where  as  quickly  as  possible  he  pro- 
cured a  team  and  drove  to  Goliad,  arriving  there  at  12  m.  on  that  day, 
where  he  found  his  wife  dangerously  wounded  and  a  cripple  for  life. 
That  from  the  time  said  message  was  delivered  to  him  until  he  reached 
the  bedside  of  his  wife,  plaintiff  suffered  greatly  both  mentally  and 
physically,  and  impairment  of  health,  which  suffering  and  impairment 
were  caused  by  the  negligence  of  defendant  in  failing  to  properly  trans- 
mit and  deliver  said  message,  to  his  damages,  etc. 

The  questions  presented  for  our  decision  under  the  assignments  are: 
(1)  Did  the  court  err  in  sustaining  the  demurrers  to  plaintiff's  peti- 
tion? (2)  If  this  should  be  answered  in  the  negative,  then  did  the 
court  err  in  dismissing  the  suit? 

Taking  all  of  the  allegations  in  plaintiff's  petition  to  be  admitted  as 
true,  can  it  be  said  that  defendant's  negligence  in  delaying  the  delivery 
of  the  message  was  the  proximate  cause  of  plaintiff's  mental  suffering 
and  impairment  of  health?  If  his  suffering  and  impaired  health  were 
not  produced  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  independent  cause,  by  such  negligence,  it  can  not  be  deemed  the 
proximate  cause  of  plaintiff's  injuries.  In  order  to  hold  a  telegraph 
company  liable  for  its  negligent  delay  in  delivering  a  message  such  * 
damages  must  be  shown  to  be  consequences  which  one  of  ordinary  pru- 
dence and  experience,  engaged  in  the  business  of  transmitting  and  de- 
livering telegraphic  messages,  fully  acquainted  with  all  the  existing 
facts  and  circumstances,  would,  at  the  time  of  the  negligent  act,  have 
thought  reasonably  possible  to  follow,  if  they  had  occurred  to  his  mind. 
Shearm.  &  Eedf .  on  Neg.,  sec.  28.  When  such  consequences  are  shown, 
the  "natural  and  continuous  sequence,"  as  the  phrase  is  understood  in 
the  definition  of  "proximate  cause,"  is  established ;  and  if  the  other  con- 
stituents of  the  definition  are  shown  "proximate  cause"  is  proven. 

Now,  let  us  take  the  allegations  in  plaintiff's  petition  as  facts  estab- 
lished, and  determine  whether  they  tend  to  show  that  defendant's  negli- 
gence in  delaying  delivery  of  the  message  was  the  proximate  cause  of 
his  mental  suffering  and  impaired  health.  We  will  at  once  lay  aside 
any  discomfort,  inconvenience,  suffering  or  injury  that  may  have  been 
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caused  plaintiff  while  riding  on  top  of  the  car  of  a  cattle  train  hid  in 
a  close  and  stifling  box^  for  it  is  too  plain  for  argument  that  such  dis- 
comfort, etc.,  could  not  have  been  proximately  caused  by  the  negligence 
complained  of. 

This  leaves  only  to  be  considered  the  question  of  the  proximate  cause 
of  his  mental  anguish. 

Plaintiff  knew  nothing  of  the  storm  until  he  received  the  message, 
which  informed  him  that  it  was  "over,  all  safe,  his  wife  hurt,  but  not 
dangerous.**  He  never  knew  of  the  havoc,  death  and  suffering  caused  by 
the  Goliad  storm  until  some  hours  after  he  received  the  message.  He 
then  knew,  if  the  information  it  conveyed  to  him  were  true,  that  his 
wife  was  not  dangerously  hurt.  The  natural  consequence  of  this  in- 
.  formation  was  to  relieve  him  of  great  anxiety  when  he  learned  of  the 
suffering  and  loss  of  life  occasioned  by  the  storm.  Such  relief  was  evi- 
dently intended  by  sending  the  telegram.  If  its  purpose  was  not  accom- 
plished, it  is  because  of  man's  nature,  under  such  circumstances,  to  ap- 
prehend a  more  serious  injury  to  a  loved  one  than  the  news  conveyed 
by  a  message  warrants.  If  for  this  natural  disposition  of  man  the  de- 
fondant  could  be  held  responsible,  no  liability  could  attach  on  that  ac- 
count in  this  case,  for  it  is  not  responsible  for  the  language  of  the  mes- 
sage or  the  effect  produced  by  it  upon  plaintiff*^  mind. 

Until  the  telegram  was  received  plaintiff's  mind  was  at  ease  in  regard 
to  his  wife.  From  the  time  the  message  should  have  been  delivered 
until  it  was  actually  received,  his  peace  of  mind  continued  and  was  first 
disturbed  by  .defendant's  doing  what  it  should  have  dcfne  sooner.  Had 
it  done  its  duty,  the  same  anxiety  of  mind  would  have  been  produced, 
and  it  was  simply  postponed  by  the  negligence  complained  of.  In  other 
words,  had  it  not  been  for  such  negligence  the  message  would  have  been 
delivered  at  8  p.  m.  on  May  18th,  and  then  his  mental  anxiety  would 
have  commenced  and  have  continued  until  10  p.  m.  on  the  next  day, 
when  he  would  have  reached  his  wife.  On  account  of  the  negligence  it 
was  not  delivered  until  10  a.  m.  on  May  19th,  when  his  mental  anguish 
commenced  and  continued  until  12  m.  the  next  day,  when  he  reached 
his  wife's  bedside.  So  it  is  shown  that  he  only  suffered  the  same  mental 
anguish  the  same  number  of  hours  from  the  same  cause  that  he  would 
have  suffered  had  defendant  been  guilty  of  no  negligence  in  the  trans- 
mission and  delivery  of  the  message. 

This  demonstrates  to  a  moral  certainty  that  the  negligence  was  not 
the  proximate,  or  even  the  remote  cause  of  plaintiff's  mental  anguish 
(Western  TJ.  Telegraph  Co.  v.  McFaddin,  7  Texas  Ct.  Eep.,  793 ;  Tele- 
graph Co.  V.  Edmonson,  91  Texas,  206),  but,  that  its  sole  cause  was  the 
information  imparted  by  the  dispatch  itself.  As  the  only  damage  recov- 
erable under  the  petition  was  the  40  cents  toll,  of  which  the  court  had 
no  jurisdiction  (Bowell  v.  Telegraph  Co.,  75  Texas,  26,  12  S.  W.  Eep., 
543;  Telegraph  Co.  v.  Arnold,  8  Texas  Ct.  Eep.,  284,  1  Texas  Law 
Jour.,  121),  the  demurrer  was  properly  sustained. 
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After  sustaining  the  demurrer,  it  does  not  appear  that  the  plaintil 
asked  leave  or  desired  to  amend  his  petition,  if  he  had  manifested  a 
desire  to  amend,  no  doubt  tlie  right  would  have  been  accorded  hk 
But  standing  mute  when  the  demurrer  was  sustained,  the  court  could 
not  but  dismiss  liis  suit.    The  judgment  is  attirmed. 

Afjimei 

Writ  of  error  refused. 
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Western  Union  Telegraph  Company  v.  Mrs.  Fannie  Shaw  et  al. 

Decided  November  4,  1003. 

1. — ^Jiiiiadiction— NonresideBt  Parties. 

Tlic  courts  of  Texas  have  jurisdiction  over  an  action  by  a  nonresident  a<]^inst 
a  corporation  of  anotlier  State  doing  business  in  Texas,  thougli  the  action  be 
not  one  in  rem. 

8.— Telegram — Damages  for  Mental  SufEering— Interstate  Law. 

A  nonresident  plaintiff  may  recover  against  a  telegrapli  company,  in  the 
courts  of  Texas,  dfljnages  for  mental  suffering  caused  by  delay  in  delivering  a 
telegram,  though  addressed  to  plaintiff  at  a  place,  beyond  the  limits  of  the 
State,  where  such  damages  were  not  recoverable  by  the  local  law. 

8. — Pleading— Variance— Telegram. 

Plaintiff  having  declared  for  damages  by  delay  in  delivering  a  telegram 
addressed  to  her  at  '*Chickasha,"  1.  T.,  there  was  no  variance  in  introducing  a 
message  addressed  to  "Chickash^"  and  transmitted  to  the  Chickasha  oliice  in 
time  for  due  delivery. 

4.— Jury. 

No  error  to  defendant's  prejudice  was  shown  by  the  fact  that  the  jury  took 
with  them,  in  retiring  to  deliberate,  a  copy  of  the  message  for  delay  in  delivery 
of  which  it  was  sue£ 

5«— Telegraph— Delay. 

Evidence  held  to  support  a  finding  of  inexcusable  delay  in  delivering  a  tele- 
gram. 

6.— Telegraph  Company— Rules  for  Closing  Office — Charge. 

The  question  of  negligence  in  delivery  of  a  telegram  is  not  controlled  by 
the  company's  rules  as  to  hours  of  cloning  its  office,  where  tliere  was  evidence 
of  a  special  imdertaking  to  deliver  outside  such  office  hours. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Mrs.  Shaw^  joined  by  her  husband^  sued  the  telegraph  company  and 
had  judgment^  from  which  defendant  appeals. 

Clark  <£  Bolinger  and  J.  A.  Kibler,  for  appellant. 

John  B.  Durrett,  for  appellees. 

FISHER,  Chief  Justice. — ^This  was  an  action  for  mental  pain  and 
anguish^  alleged  to  have  been  suffered  by  the  appellee,  Mrs.  Fannie  Shaw, 
by  reason  of  the  delay  of  a  message  sent  from  Belton,  Texas,  to  her  at 
Chickasha,  I.  T.,  a  copy  of  which  is  as  follows :  '^Helton,  Texas,  April 
3,  1902. — ^To  Mrs.  Fannie  Shaw,  Chickasha,  I.  T.:  Grandma  is  seri- 
ously ill.    Come  if  you  can.     (Signed)     Arthur  Jacobs.'* 

Appellees  alleged  that  said  message  was  delivered  to  the  defendant  at 
Helton  at  7  p.  m.  April  3,  1902,  and  that  if  defendant  had  used  dili- 
gence and  ordinary  care  in  its  transmission  and  delivery,  Mrs.  Fannie 
Shaw  would  have  received  the  same  before  9  o'clock  p.  m.  on  said  date, 
and  that  under  no  circumstances  should  the  delivery  of  said  message 
been  delayed  later  than  9  a.  m.  on  April  4th ;  but  that  in  truth  and  in 
fact  said  message  was  not  delivered  to  her  until  5  p.  m.  on  said  April 


396  W.  U.  Telegraph  Co.  v.  Shaw. 

4th;  that  if  said  message  had  been  delivered  at  or  before  9  p.  m.  on 
April  3d^  she  would  have  taken  a  train  which  left  Chickasha  for  Belton 
at  about  1  a.  m.  on  the  morning  of  April  4th,  and  would  have  arrived 
at  Belton  at  about  4  p.  m.  on  the  same  day ;  or  if  said  message  had  been 
delivered  to  her  at  any  time  during  the  forenoon  of  April  4th,  she  would 
have  taken  a  train  which  left  Chickasha  for  Belton  at  1:45  p.  m.  on 
said  date  and  would  have  arrived  at  Belton  at  about  4  a.  m.  on  April 
5th ;  but  that  on  account  of  said  delay  she  could  not  and  did  not  arrive 
at  Belton  until  4  a.  m.  on  the  morning  of  April  6th. 

Appellees  also  alleged  that  "Grandma*'  referred  to  in  said  message 
was  her  mother;  that  her  name  was  Mrs.  Saphronia  Turner;  that  she 
died  at  7:20  p.  m  April  5th,  more  than  seven  hours  before  appellee 
Mrs.  Fannie  Shaw  arrived  at  Belton. 

Plaintiff's  petition  also  contained  the  usual  allegations  of  notice  of 
the  importance  of  said  message  and  the  consequent  mental  pain  and 
anguish  resulting  to  Mrs.  Shaw  from  the  delay,  alleging  damages  in 
the  sum  of  $1950. 

Appellant,  as  defendant  below,  answered  by  general  demurrer,  general 
denial,  and  special  answer,  as  follows: 

(1)  That  it  had  never  received  for  transmission  the  message  de- 
scribed in  plaintiff's  petition. 

(2)  That  if  it  did  receive  such  message  for  transmission,  the  same 
was  delivered  by  defendant  and  received  by  plaintiff  Mrs.  Fannie  Shaw 
in  ample  time  for  her  to  have  arrived  at  Belton  by  due  course  of  train 
anterior  to  the  death  of  her  mother,  and  further,  that  if  she  did  not  ar- 
rive at  Belton  in  time  to  see  her  mother  before  her  death,  such  non- 
arrival  was  due  entirely  to  her  own  negligence,  and  not  to  this  de- 
fendant. 

(3)  That  if  defendant  ever  received  any  such  message  for  trans- 
mission, as  alleged  by  plaintiffs,  the  same  was  to  be  transmitted  from 
a  point  in  the  State  of  Texas  to  a  point  in  the  Indian  Territory,  and 
the  same  therefore  became  and  was  an  interstate  message,  and  was  not 
governed  by  the  laws  of  the  State  of  Texas,  but  by  the  laws  of  the 
Indian  Territory,  which  were  governed  by  the  laws  of  the  State  of 
Arkansas,  and  that  by  an  act  of  Congress  and  the  decisions  of  the  conrfcB 
of  the  Indian  Territory,  no  recovery  can  be  had  for  mental  anguish  or 
suffering  for  mere  breach  of  contract,  unaccompanied  with  any  physical 
injury  or  damage.  That  therefore  the  rights  of  the  parties  to  the  con- 
tract for  the  transmission  of  said  message  were  governed  by  the  laws  of 
the  Indian  Territory,  and  the  plaintiffs  could  not  recover  in  this  action 
for  the  mental  pain  and  anguish  alleged. 

(4)  That  defendant  at  and  for  a  long  time  prior  to  the  receipt  of 
the  message  in  question  had,  under  its  reasonable  rules  and  regulations, 
established  office  hours,  to  wit,  from  8  a.  m.  to  8  p.  m.,  for  the  conduct 
of  its  business  at  its  Chickasha  oflSce,  and  although  it  used  the  utmost 
care  and  diligence  in  the  transmission  of  such  message  after  its  receipt 
at  Belton  at  7 :30  p.  m.  on  April  3d,  before  8  p.  m*.  on  said  dat^  the 
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hour  at  which  its  ofl5ce  closed.  That  after  the  receipt  of  said  message 
at  its  Chickasha  office^  although  it  used  the  utmost  diligence,  it  was 
unable  to  effect  a  delivery  of  said  message  until  3:45  p.  m.  on  April 

4,  1902. 

A  trial  of  the  cause  on  February  25,  1903,  before  a  jury,  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plaintiffs  for  the  sum  of  $1325. 

There  is  a  further  allegation  in  defendant's  answer  as  follows :  "De- 
fendant further  shows,  that,  after  the  receipt  of  said  message  at  its 
Chickasha  office,  on,  to  wit,  the  morning  of  April  4,  1^02,  although  it 
used  the  utmost  diligence,  it  was  unable  to  effect  a  delivery  of  said 
message  until  about  3:45  p.  m.  of  said  date,  when  the  same  was  de- 
livered.'* 

We  find  that  the  message  described  in  the  plaintiff's  petition  was  re- 
ceived by  the  agent  of  appellant  at  Belton  at  the  time  alleged,  under  a 
contract  that  the  same  would  be  forwarded  and  promptly  delivered  at 
Chickasha,  I.  T. ;  that  the  message  was  received  at  the  Chickasha  ofifice 
on  the  morning  of  April  4th,  but  was  not  delivered  to  the  appellee  until 
about  5  o'clock  in  the  evening  of  that  day,  and  that  proper  diligence 
was  not  exercised  in  order  to  deliver  the  same  to  her;  and,  if  diligence 
had  been  exercised,  delivery  could  have  been  made  in  time  for  the  ap- 
pellee to  have  taken  the  train  and  reached  the  bedside  of  her  mother 
before  her  death,  and  that  the  failure  of  appellant  in  the  respect  as 
pointed  out  was  negligence  which  was  the  proximate  cause  of  the  mental 
anguish  suffered  by  the  plaintiff,  and  the  cause  of  her  failure  to  reach 
the  bedside  of  her  mother  before  her  death.  If  the  message  had  been 
delivered  on  the  morning  of  the  4th,  or  within  a  reasonable  time  after 
it  was  received  at  the  Chickasha  office,  the  plaintiff  would  have  been 
enabled  to  board  the  train  leaving  Chickasha  for  Belton  at  1:45  p.  m., 
April  4th,  or  another  train  leaving  Chickasha  at  1  o'clock  a.  m.,  April 
5tii,  passage  on  either  of  which  would  have  put  her  in  Belton  in  time 
to  have  reached  the  bedside  of  her  mother  before  her-  death.  By  reason 
of  her  condition  and  the  preparations  she  was  required  to  make  for  the 
journey,  she  was  not  enabled  to  take  the  last  mentioned  train,  but  was 
required  to  delay  her  departure  from  Chickasha  to  the  1 :45  p.  m.  train 
of  April  5th;  and  we  find  in  this  connection,  that  the  facts  and  cir- 
cumstances testified  to  by  Mrs.  Shaw  authorized  the  verdict  of  the  jury 
on  the  issue  that  she  was  not  guilty  of  negligence  in  failing  to  take 
passage  upon  the  first  train  that  left  after  she  received  the  message. 
We  also  find  that  there  is  evidence  in  the  record  authorizing  the  amount 
of  damages  found  by  the  verdict  of  the  jury. 

The  point  raised  in  appellant's  first  assignment  of  error  was  passed  upon 
by  this  court  in  the  case  of  N.  Y.  Mutual  Insurance  Co.  v.  Nichols,  24 

5.  W.  Eep.,  911,  and  it  was  there  held  that  the  courts  of  this  State  had 
jurisdiction  of  a  cause  of  action  in  favor  of  a  nonresident  plaintiff 
against  a  corporation  doing  business  here  in  Texas,  although  the  pro- 
ceeding is  not  one  in  rem. 

The  question  raised  in  appellant's  third  and  fourth  assignm^its  of 
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error  was  decided  against  its  contention  by  the  Supreme  Court  of  this 
State  in  the  case  of  Telegraph  Co.  v.  Walker,  74  S.  W.  Rep.,  751. 

There  is  no  merit  in  appellant's  second  assignment  of  error.  There 
was  no  variance  calculated  to  mislead.  On  the  contrary,  the  evidence 
clearly  shows  that  the  message  sent  for  transmission  was  received  by 
the  Chickasha  office  in  time  to  have  been  delivered,  and  the  message 
described  in  the  petition  is  clearly  identified  by  the  testimony  of  the 
agents  of  appellant. 

Appellant's  fifth  assignment  of  error  complains  that  the  court  erred 
in  overruling  its  motion  for  a  new  trial  because  the  jury,  without  the 
appellant^s  knowledge  and  consent,  in  retiring  to  deliberate  upon  their 
verdict,  carried  with  them  a  copy  of  the  message.  It  does  not  appear 
that  the  jury  read  this  message  or  considered  it  whatever,  after  retiring 
to  deliberate  upon  their  verdict.  Consequently,  it  would  be  mere  guess 
work  to  say  that  they  were  influenced  by  anything  appearing  upon  the 
face  of  this  paper;  but,  however,  if  they  had  read  the  paper,  it  is  diffi- 
cult to  perceive  how  the  knowledge  obtained  from  anything  contained 
in  it  could  have  influenced  them  in  reaching  the  verdict  they  returned, 
because  it  is  clear  from  the  evidence  that  the  message  in  question  was 
received  at  the  Chickasha  office  on  the  morning  of  April  4th,  and  if  from 
that  time  diligence  had  been  used  to  promptly  deliver  it,  Mrs.  Shaw 
would  have  been  enabled  to  take  a  train  and  reach  the  bedside  of  her 
mother  before  her  death ;  and  it  is  clear  from  the  evidence  that  from  the 
time  that  the  message  was  received  the  appellant  was  guilty  of  an  un- 
reasonable delay  and  negligence  in  failing  to  promptly  deliver  the  same. 

What  we  have  stated  in  our  findings  of  fact,  in  effect,  disposes  of  the 
question  raised  in  appellant's  sixth  assignment  of  error.  Our  findings 
also  dispose  of  the  question  raised  in  the  seventh  and  eighth  assignments 
of  error. 

The  charge  of  the  court,  as  complained  of  in  the  ninth  assignment 
of  error,  was  correct.  It  is  true  that  a  message  ordinarily  sent  is  gov- 
'  emed  by  the  reasonable  rules  made  by  the  telegraph  company,  but  in 
this  case,  there  is  some  evidence  to  the  effect  of  an  agreement  that  this 
message  should  be  sent  and  delivered  the  night  it  was  received.  This 
is  shown  by  the  testimony  of  the  witness  Arthur  Jacobs;  and,  in  view 
of  this  evidence,  it  was  a  question  of  fact  for  the  jury  to  determine 
whether  the  ordinary  rule  as  to  the  closing  of  the  office  during  the  night 
should  apply  and  govern  in  this  instance. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  M.  WoOLEY  V.  M.  C.  BhLL. 
Decided  Noyember  4,  1003. 

1. — Witnesa— CTOss-Ezamination— Bias. 

A  witness  who  had  attended  the  trial  at  request  of  plaintiff,  from  his 
home  in  another  comity,  should  have  been  requueJ,  on  crudd-examinatiun  by 
defendant,  to  answer  the  question  whether  he  womd  have  done  so  at  defend- 
ant's request. 

S.— Vendor— Bill  of  Sale— Evidence. 

On  the  issue  of  title  to  personal  property  claimed  by  both  plaintiff  and 
defendant  as  purchasers  from  a  former  owner,  his  written  bill  of  saiJe  to  oue 
executed  long  after  he  had  sold  the  property  was  irrelevant  and  should  have 
been  excluded. 

8.— Physician— License— Recovery  for  Services. 

Though  a  plea  of  settlement  of  an  account  claimed  by  his  defendant  in 
which  plamtiff  was  allowed  for  his  services  as  physician  might  be  good  without 
showing  that  he  had  complied  with  the  laws  regulating  the  practice  of  meaicine 
he  was  not  entitled  to  recover  for  or  offset  sudi  claim  against  defendant  with- 
out showing  such  compliance. 

4. — Charge — Assuming  Facts. 

A  dfarge  should  not  assume  the  existence  of  facts  in  controversy. 

Appeal  from  the  County  Court  of  Lee.  Tried  below  before  Hon. 
John  H.  Tate. 

Bell  sued  Wooley  and  recovered  judgment  from  which  the  defendant 
appealed. 

W,  L.  Eason,  for  appellant. 

J.  S.  Brewer  and  Bower  &  Shuh,  for  appellee. 

EIEY,  Associate  Justice. — Appellee  sued  to  recover  one  stallion  and 
the  value  of  his  services,  alleged  to  be  $400,  and  another  horse  and  one 
set  of  harness,  alleged  to  be  worth  $30.  From  verdict  and  judgment  in 
favor  of  plaintiff,  the  defendant  has  appealed. 

The  main  controversy  in  the  case  seems  to  have  been  concerning  the 
ownership  of  the  stallion.  Both  parties  claimed  to  have  bought  the 
animal  from  one  Nasworthy.  The  plaintiff  and  Nasworthy  testified 
that  the  latter  had  sold  the  stallion  to  the  plaintiff,  while  the  defendant 
testified  that  Nasworthy  sold  the  animal  to  him.  Elihu  Pennington,  a 
material  witness  for  the  plaintiff,  stated  on  cross-examination  that  he 
had,  at  the  request  of  the  plaintiff,  traveled  from  his  home  in  another 
county  seventy  miles  distant,  to  testify  in  the  case,  and  that  he  had  not 
been  summoned  as  a  witness.  He  was  then  asked  by  the  dcfcndant*8 
counsel  this  question:  '*Would  you  have  come  to  Gidclings  to  testify  in 
this  case  if  plaintiff  had  not  asked  you  to  do  it,  and  the  defendant  had 
asked  you  to  come?"  A  general  objection  was  interposed  to  this,  ques- 
tion and  was  sustained  by  the  court.  The  bill  of  exception  shows  that 
the  witness  would  have  answered  that  he  would  not  have  attended  the 
court  to  testify  if  requested  to  do  so  by  the  defendant  and  not  by  the 
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plaintiff.  The  excluded  testimony  would  have  tended  to  show  that. the 
witness  was  partial  to  the  plaintiff,  if  not  hostile  to  the  defendant,  and 
it  not  being  made  to  appear  that  the  witness  had  been  fully  tested  b; 
other  questions  calculated  to  disclose  his  bias  or  prejudice,  the  cooit 
erred  in  the  ruling  complained  of.  Cox  v.  Railway  Co.,  20  Texas 
Civ.  App.,  250. 

We  also  hold  that  error  was  committed  in  admitting  in  evidence  tiie 
bill  of  sale  from  Nasworthy  to  the  plaintiff,  purporting  to  convey  to 
6im  the  stallion  in  controversy.  The  instrument  referred  to  was  executed 
long  after  Nasworthy  had  sold  the  property,  and  the  question  of  ib  ad- 
missibility is  settled  by  the  rule  which  excludes  unsworn  ex  parte  dedan^ 
tions  of  a  vendor  after  title  has  passed  out  of  him. 

The  question  presented  by  the  sixth  assignment  of  error,  challengiog 
the  right  to  recover  for  services  rendered  as  a  physician  may  not  arise 
in  the  same  way  upon  another  trial.  However,  it  is  now  settled,  as 
contended  by  appellant,  that  a  physician  can  not  recover  for  professional 
services,  unless  he  shows  compliance  with  the  statute  of  this  State  re- 
lating the  practice  of  medicine,  which  was  not  shown  in  this  case.  Wil- 
son V.  Vick,  53  S.  W.  Eep.,  576.  In  the  plaintiff's  pleading  no  recoTcrj 
was  asked  on  the  items  referred  to,  the  plaintiff  alleging  in  reference  to 
certain  claims  asserted  against  him  by  the  defendant,  that  the  latter 
owed  him  $23  for  professional  services  as  a  physician,  and  that  they  had 
mutually  settled  certain  accounts,  including  the  bill  referred  to,  and 
certain  items  of  account  pleaded^  in  this  case  by  the  defendant  against 
the  plaintiff.  We  are  of  the  opinion  that  plaintiff's  pleading  on  this 
subject  is  not  obnoxious  to  the  statute,  but  if  the  transcript  speaks  the 
truth,  there  was  no  testimony  tending  to  show  the  settlement  pleaded; 
and  therefore,  in  the  absence  of  proof  of  compliance  with  the  statute 
regulating  the  practice  of  medicine,  the  plaintiff  was  entitled  to  no  relief 
in  regard  to  the  bill  for  professional  services. 

Also  there  seems  to  be  some  merit  in  appellant's  contention  that  tiie 
court's  charge  assumes  that  the  plaintiff  had  been  damaged  by  reason 
of  the  detention  of  the  stallion.  At  any  rate,  the  charge  does  not  dis- 
tinctly submit  that  issue  to  the  jury,  as  should  have  been  done. 

On  the  other  points  presented,  we  rule  against  appellant. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Ed.  D.  Stegeb  v.  J.  L.  Hums. 

Decided  November  4,  1003. 

Public  Policy— Attorney's  Contract  With  Adverse  Party. 

Attorneys  appointed  to  represent  unknown  heirs  in  the  settlement  of  an 
estate,  being  about  to  appeal  for  such  heirs,  from  an  order  allowing  them  a  fee 
for  their  services,  agreed  not  to  prosecute  such  appeal,  upon  a  promise,  by  one 
adversely  interested,  to  pay  the  difference  between  the  allowance  and  the 
amount  sought  to  be  recovered  by  appeal.  Held,  that  there  could  be  no  recovery 
on  such  promise  because  contrary  to  public  policy;  that  though  the  only  object 
sought  by  them  in  appealing  was  to  secure  the  amount  of  fee  in  question,  the 
effect  of  appeal  was  to  keep  the  settlement  of  the  estate  open,  with  further 
chances  for  unknown  heirs  to  appear  and  assert  rights  in  the  estate,  and  they 
had  no  right  to  abandon  it  for  pay  from  another.  (Fisher,  Chief  Justice,  dis- 
senting.) 

Appeal  from  the  District  Court  of  Travis.    Tried  below  before  Hon. 
R.  L.  Penn. 
'  Stager  sued  Hume  and  appeals  from  a  judgment  for  defendant. 

P.  C.  Thurmond,  for  appellant. 

Walton  £  Walton  and  A.  8.  Phelps,  for  appellee. 

STKEETMAN,  Associate  Justice. — The  appellant  sought  a  recov- 
ery upon  a  verbal  contract,  which  is  alleged  as  follows  in  his  petition: 
**That  on  or  before  January  25,  1896,  administration  of  the  estate  of  T. 
C.  Bean,  deceased,  was  pending  in  the  District  Cour.t  of  Grayson  County, 
Texas.  That  one  H.  P.  Howard  and  the  defendant  Hume  were  the  duly 
appointed  and  acting  administrators  of  said  Bean's  estate;  that  said  es- 
tate was  of  great  value,  and  the  residue  thereof  subject  to  partition  and 
distribution  among  said  Bean's  heirs  considerable.  That  on  said  day  the 
application  of  one  Sarah  A.  Dove  and  numerous  other  persons  jointly 
claiming  to  be  the  only  and  lawful  heirs  of  the  said  T.  C.  Bean,  was  pend- 
ing in  said  court,  wherein  they  asked  that  said  residue  of  said  estate  not 
needed  for  the  purposes  of  administration  be  partitioned  among  them. 
That  the  right  of  applicants  to  said  partition  was  contested  by  numerous 
claimants,  who  denied  that  applicants  were  said  Bean's  heirs;  that  the 
unknown  heirs  of  said  Bean  had  been  cited  to  appear  and  contest  said 
application,  and  plaintiff,  Ed.  D.  Steger,  and  Thos.  P.  Steger,  both 
practicing  attorneys,  had  been  duly  appointed  and  recognized  by  the 
conrts  having  jurisdiction  to  do  so,  to  represent  said  unknown  heirs ;  that 
for  several  years  previous  to  said  January  24,  1896,  the  said  attorneys 
did  represent  said  unknown  heirs,  resisting  all  applications  for  said  par- 
tition of  said  residue,  and  generally  representing  the  interests  of  said 
unknown  heirs.  That  on  said  day  and  long  prior  thereto  defendant 
Hume  claimed  to  own  and  did  purchase  from  said  Sarah  A.  Dove  and 
her  coapplieants  a  large  interest  in  said  estate,  amounting  te  about 
eleven-twelfths  thereof.    That  on  said  day  the  District  Court  on  the 
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verdict  of  a  jury  finding  that  said  Sarah  A.  Dove  and  her  coapplicants 
were  the  true  and  only  lawful  heirs  of  said  T.  C.  Bean,  deceased,  ren- 
dered the  statutory  judgment  in  such  cases  made  and  provided  that  the 
said  Sarah  A.  Dove  and  her  coapplicants  were  entitled  to  receive  said 
residue  of  said  estate,  and  ordered  said  residue  of  said  estate  to  be 
divided  among  them  according  to  their  several  interests.     That  on  the 
rendition  of  said  judgment  plaintiff  and  said  Thos.  P.  Steger  applied  to 
the  court  to  allow  them  a  reasonable  fee  for  their  services  in  representing 
said  unknown  heirs.     That  on  the  hearing  of  said  application  it  was 
proven  by  uncontradicted  evidence  that  their  said  services  were  reasonably 
worth  the  sum  of  $3000,  but  the  court  refused  to  allow  them  said  snixi, 
and  only  allowed  them  $2000  for  their  said  services,  to  which  ruling  of 
the  court  they,  for  the  unknown  heirs,  excepted  in  open  court  and  were 
preparing  to  prosecute  an  appeal  to  the  Court  of  Civil  Appeals  having 
jurisdiction  thereof,  relying  for  error  on  the  sole  ground  and  on  no  other 
that  the  sum  allowed  them  by  the  court  was  not  reasonable  compensation 
for  their  said  services  in  and  about  said  matter.    That  in  the  judgment 
of  said  Steger  &  Steger  at  the  time  the  evidence  was  sufficient  to  sustain 
said  judgment  against  said  unknown  heirs,  and  they  did  not  intend  nor 
propose  to  appeal  for  said  unknown  heirs  on  any  other  ground  save  thai 
the  amount  so  allowed  Steger  &  Steger  by  the  court  for  their  services  as 
such  attorneys  was  not  reasonable  compensation  for  their  said  services 
80  rendered  in  said  cause  for  said  unknown  heirs.    That  on  or  about  said 
day,  to  wit,  January  25,  1896,  said  Hmne,  for  the  purpose  of  inducing 
said  Stegers  to  abandon  their  said  appeal,  and  in  consideration  of  their 
abandoning  their  said  appeal  for  said  unknown  heirs,  proposed  and 
offered  to  this  plaintiff  and  said  Thos.  P.  Steger,  to  pay  them  the  sum  of 
$1000 ;  that  this  plaintiff  and  said  Thos.  P.  Steger  accepted  said  proposi- 
tion and  offer,  and  then  and  there  agreed  to  abandon  said  appeal  for  the 
sole  question  of  testing  the  reasonableness  of  said  allowance,  and  not  to 
prosecute  same  in  consideration  of  said  promise  to  them  by  said  Hume  to 
pay  them  said  sum  of  $1000,  and  did  abandon  said  appeal,  whereby  said 
Hume  became  liable  and  promised  to  pay  this  plaintiff  and  said  Thos.- 
P.  Steger  said  sum  of  $1000  then  and  there.    That  though  often  de- 
manded, the  said  Hume  refused  to  pay  the  same  or  any  part  theieot 
except  as  hereinafter  set  forth.'* 

To  this  petition  a  general  demurrer  was  sustained  by  the  conrt>  and 
no  amendment  being  filed,  the  suit  was  dismissed.  A  majority  of  the 
court  have  concluded  that  the  action  of  the  lower  court  in  dismissing 
said  suit  was  proper,  for  the  reason  that  the  contract  set  out  in  the  peti- 
tion was  void  as  against  public  policy. 

The  petition  shows  that  in  the  administration  of  an  estate  the  plain- 
tiffs were  appointed  and  acted  as  attorneys  for  certain  imknown  heii& 
We  presume  that  their  appointment  was  made  under  Bev.  Stats.,  art 
2161,  and  if  so,  their  compensation  would  be  regulated  by  Bev«  StatL, 
art.  2189. 

Whether  we  are  correct  or  not  in  this  they  were,  at  any  rate,  appointed 
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by  the  court  to  represent  the  interests  of  such  unknown  heirs,  and  were 
allowed  by  the  court  the  sum  of  $2000  as  their  fees.  They  claim  $3000 
and  gave  notice  of  appeal  on  behalf  of  their  clients.  Appellee  Hume 
represented  the  principal  part  of  the  estate  and  wanted  the  litigation 
ended.  He  therefore  agreed  with  said  attorneys  to  pay  thm  $1000,  the 
additional  amount  for  which  they  proposed  to  contend  on  appeal,  in  order 
to  induce  them  to  abandon  said  appeal. 

The  contention  of  appellant  is  that  because  said  attorneys  only  in- 
tended to  prosecute  said  appeal  in  order  to  assert  their  right  to  said  ad- 
ditional $1000,  that  the  contract  involved  no  surrender  of  any  rights  of 
iheir  clients,  and  was  therefore  valid. 

It  is,  of  course,  conceded  that  a  contract  to  pay  the  attorney  of  an  ad- 
verse party  to  do  something  or  refrain  from  doing  something  that  will 
affect  the  interest  of  his  client  is  illegal  and  void.  Especially  would  this 
be  true  where  the  attorney  was  not  acting  in  his  ordinary  capacity,  but 
under  special  appointment  of  the  court  to  represent  interests  of  clients 
who  were  unknown,  and  with  whom,  of  course,  he  could  not  communi- 
cate. 

These  principles  are  not  disputed.  The  only  question  is  their  appli- 
cation to  the  facts  of  this  case.  We  think  it  clear  that  they  apply.  The 
right  of  appeal  is  a  valuable  right  belonging  to  the  unsuccessful  party  m 
a  law  suit.  Whether  the  appeal  would  be  successful  or  not,  it  is  deemed 
valuable  to  such  an  extent  that  it  will  constitute  a  good  consideration  for 
a  contract.  6  Am.  and  Eng.  Enc.  of  Law,  747,  and  cases  cited  under 
note  5.  In  this  case  it  would  have  at  least  delayed  the  final  judgment 
for  some  time  and  afforded  a-  longer  period  within  which  such  unknown 
heirs  might  have  appeared  and  established  their  existence  and  their  in- 
terest in  the  estate.  It  was,  at  any  rate,  a  right  guaranteed  them  under - 
the  law.  It  could  be  exercised  by  the  attorneys  appointed  by  the  court 
(Bnssell's  Heirs  v.  Bandolph,  1  Texas,  460) ;  and  as  they  alone  could 
exercise  the  right,  their  determination  as  to  whether  an  appeal  should  be 
taken  was  final.  This  was  a  right  belonging  to  the  unknown  heirs,  and 
whatever  may  have  been  the  purpose  of  the  attorneys,  it  is  apparent  that 
the  principal  purpose  on  the  part  of  the  appellee  was  to  extinguish  that 
right  and  make  his  judgment  final.  When  the  appeal  was  abandoned  it 
woidd,  of  course,  leave  the  judgment  for  $2000  in  force ;  and  the  promise 
of  Hume  to  pay  $1000  was  in  effect  to  grant  all  that  was  claimed  by  the 
attorneys.  His  purpose,  therefore,  in  making  the  agreement  could  not 
have  been  to  compromise  their  claim,  because  he  agreed  to  pay  them  all 
they  were  claiming;  but  it  must  have  been  to  extinguish  the  right  of 
appeal  in  their  clients. 

At  any  rate,  the  effect  of  the  contract  was  to  deprive  the  unknown 
heirs  of  their  right  of  appeal  and  to  make  the  judgment  against  them 
final  sooner  than  it  would  otherwise  have  become  so. 

There  can  be  no  doubt  that  a  contract  to  pay  an  officer  of  court  a  sum 
of  money  to  influence  his  conduct  with  reference  to  his  official  duties  is 
against  public  policy.    The  attorneys  in  this  case  were  officers  of  the 
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court,  charged  with  a  responsible  duty,  the  duty  of  conducting  this  liti- 
gation in  the  interest  of  the  parties  they  were  appointed  to  represent.  As 
a  part  of  this  duty,  when  judgment  had  been  rendered,  it  devolved  upon 
them  to  determine  whether  they  would  or  would  not  prosecute  an  appeal 
In  the  determination  of  this  question,  as  every  other  question  which 
arose  in  the  course  of  the  litigation,  it  was  their  duty  to  act  with  a  view 
solely  to  the  interest  of  their  clients.  Their  clients  were  entitled  to  their 
loyal  and  disinterested  opinion,  untrammeled  by  any  outside  considera- 
tions. Any  agreement,  especially  on  the  part  of  the  adverse  party^  to 
pay  them  a  sum  of  money  to  determine  this  question  one  way  or  the 
other,  was  an  unlawful  agreement.  It  may  have  been  that  the  only  object 
of  the  attorneys  in  making  the  agreement  was  to  settle  their  own  con- 
troversy, but  in  the  nature  of  the  case  they  could  not  settle  this  without 
at  the  same  time  settling  the  other  quesion  which  they  had  to  determine 
for  their  clients,  that  is,  whether  or  not  they  would  prosecute  an  appeal; 
and  the  latter  question  is  evidently  the  one  which  Hume  was  anxious  to 
have  determined.  It  may  also  be  true  that  the  unknown  heirs  lost  noth- 
ing by  the  arrangement,  and  no  injury  was  done ;  but  it  is  not  a  question 
of  actual  injury.  The  tendency  of  such  transactions  determines  their 
character,  and  we  are  clearly  of  the  opinion  that  the  contract  in  question 
was  against  public  policy  as  tending  to  interfere  with  the  proper  and 
unbiased  discharge  of  duty  on  the  part  of  the  ofiScers  of  the  court. 

Affirmed. 

DISSENTING  OPINION. 

FISHER,  Chief  Justice. — ^The  demurrers  of  the  appellee  raised  two 
questions  going  to  the  sufficiency  of  the  plaintiffs  petition  which  were 
not  passed  upon  by  this  court,  but  which,  if  they  had  been  considered  in 
consultation,  might  have  resulted  in  the  agreement  of  all  the  membeis 
of  the  court  to  an  affirmance  of  the  judgment  of  the  court  below. 

It  is  apparent  from  the  averments  of  the  plaintiffs  petition  that  his 
purpose  was  to  perfect  an  appeal  against  Hume.  The  general  rule  is 
that  a  party  who  is  connected  with  the  subject  of  litigation  or  has  an 
interest  m  the  same  can  exercise  the  right  of  appeal  (Wood  v.  Yar- 
borough,  41  Texas,  542;  Studebaker  v.  Markley,  34  N.  E.  Rep.,  607); 
and  that  a  mere  interest  of  a  court  official  in  a  judgment  to  the  extent  of 
costs  merely  is  not  an  appealable  interest,  and  it  may  be  that  the  at- 
torney's fees  allowed  to  the  plaintiff  in  cases  of  the  character  set  out  in 
his  petition  stand  in  the  same  attitude  as  costs.  If  this  item  is  to  be 
regarded  as  attorney's  fees  for  which  the  court  may  render  an  independent 
judgment  in  favor  of  the  attorney,  then  there  arises  a  conflict  of  author- 
ity as  to  whether  it  is  such  an  interest  that  will  support  an  appeaL  The 
following  are  some  of  the  cases,  pro  and  con,  upon  this  subject:  Low- 
den  V.  Lowden,  65  How.  Prac,  411 ;  Adams  v.  Woods,  5  Cal.,  314; 
Pereyra's  Appeal,  126  Pa.  St.,  221 ;  Martin  v.  Tapley,  119  Mass.,  120. 

While  I  may  entertain  some  doubt  upon  the  question  that  the  plain- 
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tiff  had  an  appealable  interest  in  the  judgment  described  in  the  petition, 
I  am  inclined  to  the  opinion,  that,  imder  the  statute  under  which  the 
attorney's  fees  were  allowed,  no  appealable  right  existed  against  the  ap- 
pellee Hume.  The  court  in  its  opinion  points  out  the  two  articles  of  the 
Bevised  Statutes  under  which  the  plaintiff  can,  in  a  case  of  the  character 
set  out  in  the  administration  proceeding  in  his  petition  be  entitled  to 
attorney's  fees  for  representing  imknown  heirs  under  an  appointment  of 
the  court.  Article  2134,  which  authorized  the  court  to  allow  reasonable 
attorney's  fees,  states  that  the  allowance  must  be  paid  out  of  the  estate 
of  the  person  they  represent.  The  plaintiffs  in  the  proceeding  referred 
to  were  appointed  as  attorneys  for  the  unknown  heirs.  ^There  is  no  pro- 
vision of  the  statute  which  authorizes  such  an  allowance  to  be  charged 
and  taxed  as  costs  in  the  case,  for  which  the  property  of  the  estate  would 
be  liable,  but  the  statute  is  specific  in  its  terms  to  the  effect  that  the  com- 
pensation must  be  paid  out  of  the  estate  of  the  persons  that  the  attorneys 
represent. 

The  liability  created  by  the  statute  in  favor  of  the  attomev's  fees  al- 
lowed  would,  in  this  instance,  be  against  the  unknown  heirs,  for  they  are 
the  persons  whom  the  attorneys  were  appointed  to  represent,  and  did  in 
fact  represent.  There  were  no  unknown  heirs  that  were  shown  to  be 
entitled  to  any  part  of  the  estate,  nor  is  it  made  to  appear  that  Hume 
acquired  the  interest  of  any  such  heirs.  Therefore,  in  an  attempt  to 
prosecute  an  appeal  from  an  allowance  of  attorney's  fees,  I  can  not  per- 
ceive how  Hume  would  be  a  necessary  or  proper  party  to  that  appeal,  or 
how  they  could  have,  under  the  terms  of  the  statute,  an  appealable  in- 
terest as  against. him. 

I  am  aware  of  the  fact  that  an  agreement  to  dismiss  or  abandon  an 
appeal  is  sufficient  consideration  to  support  a  promise  to  pay,  but  I  do  not 
believe  that  a  mere  promise  to  pay  predicated  upon  a  prospective  assertion 
of  appeal  will  form  a  sufficient  predicate  for  a  consideration,  when  such 
right  of  appeal  does  not  exist  in  law.  The  unexecuted  promise  of  one  to 
another  to  forbear  the  assertion  of  a  demand  for  which  there  is  no  legal 
or  equitable  basis,  will  not,  in  law,  form  the  basis  for  a  valuable  consid- 
eration. Now,  in  this  instance,  if  Hume  or  his  interest  was  in  nowise 
liable  for  the  attorney's  fees,  and  there  had  not  been,  as  such  is  the  case 
here,  any  appeal  actually  perfected  and  prosecuted,  which  tied  up  and 
held  in  abeyance  any  right  of  enjoyment  in  the  property  that  Hume 
might  have,  I  can  not  see  how  the  illegal  and  unconsummated  purpose  of 
the  plaintiff  to  prosecute  such  an  appeal  would  make  Hume  liable  upon  a 
promise  that  the  plaintiff  would  refrain  from  the  assertion  of  such  unau- 
thorized right.  But,  as  said  before,  this  question,  together  with  the  other 
mentioned,  was  not  passed  upon  in  consultation ;  and  I  therefore,  for  this 
reason,  refrain  f^ol^  expressing  any  conclusive  and  decided  views  upon 
this  question,  but  merely  outline  the  above  suggestions  for  the  purpose 
of  indicating  that  if  these  questions  had  been  passed  upon,  doubtless  the 
entire  court  could  have  agreed  upon  an  affirmance  of  the  judgment. 

I  can  not  agree  with  the  majority  of  the  court  in  the  reasons  given" 
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for  affirming  the  judgment.  We  do  not  differ  as  to  the  correctness  of 
the  principle  of  law  announced  in  the  opinion,  but  in  its  application  to 
the  facts  stated  in  the  petition. 

If  it  be  conceded  that  the  appellants  had  an  appealable  interest  from 
the  judgment  for  attomey^s  fees,  and  that  this  remedy  could  be  pursued 
against  appellee  Hume,  and  that  the  judgment  for  attorney's  fees  is  in- 
dependent and  distinct  from  the  judgment  in  the  main  case  disposing 
of  the  subject  of  controversy,  then,  in  my  opinion,  the  averments  of  the 
petition  state  a  case  showing  a  purpose  only  to  bring  up  by  appeal  snch 
independent  and  severable  interest.  Where  the  parts  of  a  judgment  or 
decree  are  so  distinct  and  independent  as  to  be  severable,  an  appeal  from 
a  part  does  not  bring  up  the  entire  case.  2  Enc.  of  PL  and  Prac,  365. 
The  petition  contains  this  statement:  "That  on  the  hearing  of  said 
application,  it  was  proven  by  uncontradicted  evidence  that  their  said 
services  were  reasonably  worth  the  sum  of  $3000,  but  the  court  refused 
to  allow  them  said  sum,  and  only  allowed  them  $2000  for  their  said  serv- 
ices, to  which  ruling  of  the  court  they,  for  the  unknown  heirs,  excepted 
in  open  court  and  were  preparing  to  prosecute  an  appeal  to  the  Court  of 
Civil  Appeals  having  jurisdiction  thereof,  relying  for  error  on  the  sole 
ground,  and  no  other,  that  the  sum  allowed  them  by  the  court  was  not 
reasonable  compensation  for  their  said  services  in  and  about  said  matter; 
that  in  the  judgment  of  said  Steger  &  Steger  at  the  time  the  evidence 
was  suliicient  to  sustain  said  judgment  against  said  unknown  heirs,  and 
they  did  not  intend  nor  propose  to  appeal  for  said  unknown  heirs  on  any 
other  ground  save  that  the  amount  so  allowed  Steger  &  Steger  by  the 
court  for  their  services  as  such  attorneys  was  not  reasonable  compensa- 
tion for  their  said  services  so  rendered  in  said  cause  for  said  unknown 
heirs." 

This  clearly  indicates  that  the  purpose  was  to  appeal  only  the  inde- 
pendent issue  of  attorney's  fees,  and  expressly  negatives  any  purpose  and 
intention  to  bring  up  any  part  of  the  controversy  in  which  tiieir  clients, 
the  unknown  heirs,  had  an  interest.  The  statement  that  the  appeal  was 
in  the  name  of  the  unknown  heirs  is  limited  and  controlled  by  the  facts 
stated  showing  the  purpose  of  the  appeal  and  the  issue  to  be  raised  and 
determined  by  it ;  and  the  statement  that  the  unknown  heirs  had  appealed 
this  issue  should,  when  tested  by  a  general  demurrer,  be  construed  to 
mean  simply  a  means  or  form  of  perfecting  the  appeal  of  the  attorneys, 
and  that  the  name  of  the  unknown  heirs  was  merely  borrowed  and  nspd 
as  a  vehicle  to  bring  up  the  appeal,  and  get  only  the  question  of  attor- 
ney's fees  before  the  court. 

When  a  petition  is  tested  by  a  general  demurrer,  every  reasonable  in- 
tendment should  be  indulged  as  to  its  sufficiency.  Railway  Co.  v.  Mon- 
tier,  61  Texas,  122 ;  Railway  Co.  v.  Morris,  68  Texas,  59 ;  Chandler  v. 
Harrell,  7  Texas  Ct.  Rep.,  107.  If  there  is  any  virtue  and  force  in  this 
rule,  why  should  not  the  petition  be  aided  by  the  reasonable  inference 
that  the  attorneys  had  the  consent  of  their  clients  to  use  their  names 
solely  for  the  purpose  of  reviewing  the  action  of  the  court,  by  an  appeal, 
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on  the  issue  of  attorney's  fees;  and  why  not  indulge  the  inference  that 
the  attorneys  acted  with  the  knowledge  and  consent  of  their  clients 
wherein  they  aver  that  they  did  not  intend  or  propose  to  appeal  for  said 
unknown  heirs  on  any  other  ground  save  that  the  amount  so  allowed 
them  by  the  court  for  their  services  as  such  attorneys  was  not  a  reason- 
able compensation.  Is  not  the  inference  more  reasonable  from  the  de- 
ductions to  be  drawn  from  the  facts  stated  that  the  purpose  and  effect 
of  the  appeal  and  dismissing  it,  did  not  and  could  not  injure  their  clients, 
or  involve  any  right  of  theire;  and  that  the  attorneys  did  not  by  such 
a  course  antagonize  any  interest  of  their  clients,  and  that  their  conduct 
in  such  matters  was  professional,  then  the  conclusion  reached  by  the 
majority  of  the  court  that  the  attorneys  by  abandoning  the  appeal  de- 
prived their  clients  of  a  valuable  right,  and  that  by  such  a  course  their 
clients  were  deprived  of  their  'loyal  and  disinterested  opinion,  untram- 
meled  by  outside  considerations." 

In  the  face  of  the  general  demurrer,  could  not  the  attorneys,  upon  a 
trial  of  this  case,  have  proven  the  fact  that  their  clients  consented  to 
the  course  pursued,  as  alleged  in  the  petition  ?  I  am  of  the  opinion  that 
in  the  absence  of  a  special  exception  such  evidence  would  have  been  ad- 
missible. The  fact  is  stated  in  the  petition  that  the  verdict  of  the  jury 
found  that  Sarah  A.  Dove  and  her  coapplicants  were  the  true  and  only 
lawful  heirs  of  Bean,  and  that  judgment  was  rendered  in  accord  with 
this  verdict.  If  this  is  true,  the  deduction,  conclusion  and  inference 
should  be  drawn  that  there  were  no  unknown  h.-^irs,  and  if  such  is  the 
case,  an  appeal  and  dismissal  of  it  could  not  affect  the  interest  of  the  sup- 
posed but  unreal  clients  of  the  attorneys.  If  the  attorneys  had  an  ap- 
pealable interest  as  against  Hume  in  the  judgment  for  attorney's  fees, 
bringing  the  case  up  for  the  purpose  of  settling  that  issue  in  the  name 
of  the  unknown  heirs  -and  dismissing  such  appeal,  could  not,  by  all  the 
reason  of  the  most  expert  legal  minds,  be  justly  proven  to  be  conduct  rep- 
rehensible, unprofessional  and  against  public  policy,  when  in  fact  there 
were  no  unknown  heirs,  and  such  clients  existed  only  as  a  legal  fiction. 
When  the  conduct  of  an  attorney  is  assailed  on  the  ground  that  it  is 
against  public  policy,  in  that  it  antagonizes  some  duty  that  he  owes  his 
client,  I  know  of  no  rule  that  prohibits  such  attorney,  in  disproving 
that  charge,  to  establish  the  fact  that  such  party  was  or  is  not  his  client, 
or  that  such  supposed  client  never  in  fact  existed.  I  know  of  no  rule 
of  law,  evidence  or  estoppel  that  precludes  advancing  such  defense. 

Filed  November  9,  1903. 


408  Estate  of  Bell  v.  National  Bank. 


Estate  of  J.  D.  Bell^  Deceased,  v.  Farmers  and  Merchants 

National  Bank. 

Decided  November  4,  1003. 

Estates  of  Decedents— Independent  Executor— Presentation  and  Classiicatioa  of 
Claims. 

The  holder  of  a  claim  against  an  estate,  secured  by  lien,  sued  and  obtained 
Judgment  against  an  independent  executrix,  but  was  enjoined  by  her  from  sell- 
ing oilier  than  the  incimibered  property  under  his  judgment.  Pending  tiiia  suit 
the  executrix  resigned  and  an  administrator  was  ap^Minted,  who  made  liimaelf 
a  party  to  the  suit.  Held,  that  the  statute  postponing  claims  not  presented  to 
the  administrator  within  one  year  from  his  appointment  did  not  apply  to  this, 
so  put  in  judgment  against  the  executrix,  and  though  presented  to  the  admin- 
istrator after  the  year  expired  he  could  not  classify  it  as  a  fifth  class  claim 
postponed  to  those  presented  within  the  year. 

Appeal  from  the  District  Court  of  McLennan  CJounty.  Tried  below 
before  Hon.  Marshall  Surratt. 

The  administrator  of  Bell's  estate  appealed  from  a  judgment  of  the 
District  Court,  rendered  on  appeal  from  the  county  court  in  probate. 

D,  A.  Eelley,  for  appellant. 

Davis  &  Cocke,  for  appellee. 

STREETMAN",  Associate  Justice. — ^The  question  involved  in  fhis 
appeal  is  the  classification  of  a  claim  held  by  appellee  against  the  estate 
of  J.  D.  Bell,  and  arises  out  of  the  following  facts : 

The  Farmers  and  Merchants  National  Bank,  appellee,  brought  suit 
in  the  District  Court  of  McLennan  County,  October  5,  1899,  against 
J.  D.  Bell  and  others  on  a  note  and  to  foreclose  a  lien  on  certain  lots 
in  the  Farwell  Heights  addition  ^to  the  city  of  Waco.  After  being 
served  with  process  in  said  suit,  the  defendant  J.  D.  Bell,  died  December 
4,  1900,  leaving  a  will  naming  his  wife,  Sallie  A.  Bell,  independent 
executrix,  without  bond.    - 

The  will  was  probated,  and  on  February  25,  1901,  Sallie  A.  Bell 
qualified  as  executrix,  and  in  April,  1901,  appeared  as  a  defendant  in 
said  suit.  On  May  16,  1901,  judgment  was  rendered  against  all  the 
defendants,  including  said  executrix,  for  $3061.61,  with  interest  The 
judgment  foreclosed  the  lien  on  the  Farwell  Heights  property,  directed 
the  issuance  of  an  order  of  sale,  and  provided  for  the  levy  upon  other 
property,  if  the  proceeds  of  said  property  should  be  insufficient  to  satisfy 
the  judgment.  An  abstract  of  this  judgment  was  immediately  filed  in 
the  county  clerk^s  office  of  McLennan  County,  and  on  June  6,  1901,  an 
order  of  sale  was  issued  under  said  judgment,  and  levied  June  8th  upon 
the  Farwell  Heights  property  and  also  upon  a  one-half  interest  in  s 
storehouse  and  lot  at  the  north  comer  of  the  public  square  of  Waoo, 
belonging  to  said  J.  D.  Bell's  estate,  but  not  included  in  said  mortgage. 

Thereupon  Mrs.  Sallie  A.  Bell,  as  independent  executrix,  filed  her 
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petition  in  the  District  Court  of  McLennan  County,  alleging  the  in- 
solvency of  said  estate  and  seeking  to  restrain  the  sale  of  said  property 
at  the  north  corner  of  the  public  square. 

In  this  suit  appellee.  Farmers  and  Merchants  National  Bank,  con- 
tended that  by  the  filing  of  their  abstract  of  said  judgment,  they  had 
obtained  a  lien  upon  said  property  of  said  estate,  not  included  in  their 
deed  of  trust. 

Pending  this  suit  on  November  12,  1901,  Sallie  A.  Bell  resigned  as 
iiidependent  executrix  and  D.  A.  Kelley  was  appointed  administrator 
with  the  will  annexed,  and  duly  qualified  as  such,  and  made  himself 
party  to  said  injunction  suit.  When  Mrs.  Bell  resigned,  she  filed  a  final 
report  giving  a  list  of  claims  against  the  estate,  including  the  claim  of 
appellee,  as  evidenced  by  judgment,  giving  its  amount,  date,  etc. 

The  District  Court  perpetuated  the  injunction  restraining  the  sale 
of  said  property.  This  judgment  was  afiirmed  by  this  court  (71  S.  W. 
l?ep.,  570),  and  became  final  upon  a  refusal  of  a  writ  of  error  by  the 
Supreme  Court,  February  1%  1903. 

On  February  27,  1903,  appellee  presented  its  claim  for  allowance  to 
the  administration,  and  it  was  allowed,  and  on  February  28,  1903,  was 
filed  with  the  county  clerk  of  McLennan  County.  More  than  twelve 
months  had  then  elapsed  since  the  appointment  of  Kelley  as  adminis- 
trator. 

April  1^  1903,  D.  A.  Kelley  filed  his  report  of  the  condition  of  the 
estate,  showing  a  list  of  claims  aggregating  $120,040.48,  presented  within 
one  year,  including  claims  of  the  second,  third  and  fourth  classes,  and 
showing  that  the  estate  was  largely  insolvent.  The  report  showed  that 
the  claim  of  appellee  had  not  been  presented  to  said  administration 
within  twelve  months  from  the  grant  of  letters  to  him,  and  sought  to 
have  the  claim  classified  as  a  fifth  class  claim.  Appellee  contested  this 
portion  of  the  report  and  sought  to  have  the  claim  classified  as  a  claim 
of  the  third  class. 

The  County  Court  adopted  the  contention  of  the  administrator,  but 
the  District  Court  upon  appeal  reversed  this  judgment  and  classified 
the  claim  as  of  the  third  class.  The  administrator  seeks  a  revision  of 
the  order  of  the  District  Court. 

Article  2068  of  the  Revised  Statutes,  provides:  *^very  claim  for 
money  against  a  testator  or  intestate  shall  be  presented  to  the  executor 
or  administrator  within  twelve  months  after  the  original  grant  of  letters 
testamentary  or  of  administration,  or  the  payment  thereof  shall  be  post- 
poned until  the  claims  which  have  been  presented  within  said  twelve 
months  and  allowed  by  the  executor  or  administrator,  and  approved  by 
the  county  judge,  have  been  first  entirely  paid.'' 

Article  2078  provides:  '^f  a  claim  or  a  part  thereof  be  allowed  by  an 
executor  or  administrator,  it  shall  be  presented  within  twelve  months 
after  the  issuance  of  original  letters  testamentary  or  of  administration 
to  the  clerk  of  the  county  court  of  the  proper  county,  who  shall  enter 
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the  same  in  its  proper  place  upon  the  claim  docket,  and  imless  soch 
claim  is  so  presented  within  said  time^,  the- payment  thereof,  should  it 
be  approved,  either  in  whole  or  in  part,  shall  be  postponed  until  all 
otlier  claims  which  have  been  allowed  and  approved  within  the  time 
prescribed,  have  been  first  entirely  paid." 

Article  2082  provides  that  suit  may  be  brought  on  a  rejected  claim 
within  ninety  days  after  such  rejection  and  not  thereafter,  and  article 
2083  provides  that  no  execution  shall  be  issued  on  a  judgment  obtained 
in  such  suit,  but  that  a  certified  copy  of  such  judgment  Ehali  be  filed 
within  thirty  days  after  the  rendition  of  such  judgment  and  entered 
upon  the  claim  docket,  and  shall  be  classified  and  have  the  same  force 
and  effect  as  if  the  amoimt  thereof  had  been  allowed  by  the  executor  or 
administrator,  and  approved  by  the  county  judge. 

Article  2091  is  as  follows :  "The  claims  against  an  estate  shall  be 
classed  and  have  priority  of  payment  as  follows:  1.  ♦  •  *  2. 
♦  *  ♦  3.  Claims  secured  by  mortgage  or  other  liens.  ♦  ♦  ♦ 
4.  All  claims  legally  exhibited  within  one  year  after  the  original  grant 
of  letters  testamentary  or  of  administration.  '5.  All  claims  legally 
exhibited  after  the  lapse  of  one  year  from  the  original  grant  of  letters 
testamentary  or  of  administration." 

It  is  insisted  that  the  claim  of  appellee,  under  the  limitations  pre- 
scribed by  these-  articles,  falls  under  the  fifth  class,  because  it  was  not 
exliibited  as  a  claim  within  twelve  months  from  the  grant  of  letters  of 
administration  to  D.  A.  Kelley. 

We  are  unable  to  agree  with  this  contention.  "Under  the  peculiar  facts 
of  this  case,  the  claim  does  not  seem  to  fall  within  the  provisions  of  anj 
of  these  statutes  relied  upon  by  appellant.  The  facts  which  in  our  opin- 
ion take  it  out  of  the  provisions  of  articles  2068  and  2078,  are  that  for 
some  time  after  the  rendition  of  the  judgment  in  the  original  case,  the 
estate  was  being  administered  by  Mrs.  Bell  as  independent  executrix. 
To  such  an  administration  the  articles  quoted,  of  course,  have  no  appli- 
cation. While  this  character  of  administration  continued  a  final  judg- 
ment was  rendered  against  her  establishing  the  claim  and  also  the  Uen. 
Had  she  not  resigned  no  action  would  have  been  necessary  in  the  probate 
court  to  have  enforced  the  collection  of  the  claim.  When  she  did 
resign,  her  report  showed  the  existence  of  this  claim  and  the  judgment 
foreclosing  the  lien.  The  administration  after  her  resignation  was  in 
the  nature  of  an  administration  de  bonis  non  (Dwyer  v.  Kalteyer,  68 
Texas,  558)  and  the  court  was  bound  to  take  notice  of  the  proceedings 
already  had  by  the  independent  executrix,  and  shown  in  her  report  In 
our  opinion  these  facts  render  the  articles  quoted  inapplicable  to  ibis 
claim. 

If  it  was  necessary  to  have  presented  the  claim  at  all  to  the  adminis- 
trator, there  being  no  statute  prescribing  the  time  within  which  it  should 
be  presented,  a  presentation  within  a  reasonable  time  was  sufBcient.  The 
claim  was  presented  before  any  partition  or  distribution  of  the  estate 
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was  made,  and  within  a  few  days  after  the  termination  of  the  injuncticHi 
suit.  While  that  suit  did  not  uliect  the  amount  of  the  claim  nor  its  lien 
ii2H>n  the  property  in  Farwull  Heights,  it  did  involve  tlie  existence  of  a 
lien  on  otiier  property  of  the  estate,  and  the  extent  to  which  tiie  claim 
would  participate  in  the  assets  of  tlie  estate  could  not  be  fully  determined 
until  this  question  was  settled.  Under  these  circumstances,  we  think 
it  was  not  unreasonable  to  delay  the  presentation  of  the  claim  until  this 
suit  was  terminated. 

We  find  no  error  in  the  judgment  of  the  District  Court,  and  it  is 
therefore  allirmed. 

Affirmed. 
iWrit  of  error  refused. 
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Isabella  M.  T.  Dyee  v.  S.  J.  Winston. 

Decided  November  5,  1903. 

1. — ^Pleadinflt — Contract — Commissions — Sale  of  Realty, 

R.  F.  Dyer,  assuming  to  act  as  the  agent  of  the  defendant^  his  mother,  an 
independent  executrix,  made  the  agreement,  exhibit  A,  to  pay  the  plaintiff  a 
certain  commission  for  selling  certain  land,  which  agree r.^ont  was  executed  by 
him  as  agent,  but  not  signed  by  plaintiff;  and  he  concluded  the  negotiation  of 
the  subsequent  agreement,  exhibit  B,  to  sell  the  land  to  plaintiff  at  a  specified 
price,  which  agi'eement  was  signed  by  the  defendant  in  person,  who  then  had 
no  knowledge  of  the  previous  agreement.  Ihc  plaintiff  suing  for  commissionB 
on  a  petition  setting  up  these  exhibits  was  met  by  general  demurrers,  which 
were  properly  overruled  in  as  much  as  the  petition,  in  stating  a  cause  of  action, 
was  sufficient.  The  Exhibits  state  consistent  and  unambiguous  contracts,  and 
the  first  is  not  brought  within  the  statute  of  frauds  by  reason  of  the  failure  of 
the  plaintiff  to  sign  it. 

2. — Same — Special  Exception — Charge. 

It  was  otherwise  as  against  special  exception  since  the  petition  did  not 
show  that  R.  F.  Dyer  had  authority  to  contract  the  payment  of  commission 
to  the  plaintiff.  As  independent  executrix  of  her  deceased  husband  the  defend- 
ant had  the  power  to  incur  reasonable  and  proper  expenses  in  the  management 
and  disposition  of  the  estate  in  accordance  with  the  terms  of  the  will,  and  to 
employ  an  agent  to  find  a  purchaser  for  the  land,  but  she  could  not  delegate 
to  him  a  discretion  as  to  terms  of  sale,  nor  could  she  invest  R.  F.  Dyer  with 
authority  to  agree,  at  his  discretion,  with  the  plaintiff  as  subagent,  upon  tlie 
amount  of  commission  he  should  receive.  She  could  have  specially  authorised 
R.  F.  Dyer  to  sign  an  agreement  for  an  amount  fixed  by  her,  or  she  could  have 
subsequently  ratified,  and  adopted  as  her  own,  the  agreement  entered  into, 
neither  of  which  things  was  done  by  her.  So,  accordingly,  a  charge  on  this 
latter  phase  of  the  case,  abstractly  correct,  was  unauthorized  by  the  proof. 

8. — ^Agency — Evidence. 

Evidence  of  the  statements  or  admissions  of  an  agent  are  not  admissible 
to  prove  his  agency.  Likewise  it  was  error  to  admit  evidence  to  prove  agen<7 
by  reputation. 

4.^Practice — Amendment — Affidavit. 

It  was  within  the  discretion  of  the  trial  court  to  permit,  pending  the  trial, 
the  amendment  of  a  pleading  by  having  the  same  sworn  to.  The  attorney  may 
make  such  an  affidavit,  but  objection  to  the  sufiSciency  of  the  same  comes  too 
late  if  first  made  in  the  appellate  court. 

Appeal  from  the  County  Court  of  Fort  Bend.  Tried  below  before 
Hon.  William  Masterson,  County  Judge. 

Spencer  C,  Russell,  for  appellant. 

Z/.  M.  Williamson,  for  appellee. 

6AERETT,  Chief  Justice. — This  action  was  brought  by  S.  J.  Win- 
ston against  I.  M.  T.  Dyer  and  R.  F.  Dyer  to  recover  the  sum  of  $530 
alleged  to  be  due  the  plaintiff  as  a  commission  for  the  sale  of  1060  acres 
of  land.  Judgment  was  rendered  in  favor  of  R.  F.  Dyer  on  demurrer, 
and  there  is  no  appeal  from  that  judgment.  I.  M.  T.  Dyer  was  sned 
both  individually  and  in  her  capacity  as  executrix  of  J.  E.  Dyer,  de- 
ceased. 
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The  plaintiff  alleged  in  his  petition  that  he  had  entered  into  a  con- 
tract in  writing  with  the  defendant,  who  acted  by  her  agent,  K.  F.  Dyer, 
individually  and  as  executrix  of  J.  E.  Dyer,  deceased,  by  which  she 
agreed  to  pay  him  the  sum  of  $530  for  the  sale  within  a  reasonable  time 
of  the  land  described  in  exhibit  A,  attached  to  the  petition,  for  the  simi 
of  $10  an  acre,  either  by  purchase  himself  or  sale  to  other  parties.  The 
contract  attached  as  exhibit  A,  omitting  date  line  and  signatures,  was 
as  follows: 

**This  contract  entered  into  this  the  6th  day  of  September,  1902,  be- 
tween S.  J.  Winstori  and  Mrs.  I.  M.  T.  Dyer,  that  said  Winston  con- 
tracts to  purchase  from  Mrs.  Dyer  a  tract  of  land  in  Fort  Bend  County, 
Texas,  known  as  the  Triangle  or  Cut-Off  pasture,  now  leased  and  oc- 
cupied by  F.  I.  Booth,  for  other  parties,  and  when  the  sale  is  completed 
Mrs.  Dyer  is  to  pay  to  said  W^inston  $530,  five  hundred  and  thirty  dol- 
lars/' 

It  was  entered  into  on  September  6;  1902,  and  was  signed:  "Mrs. 
I.  M.  T.  Dyer,  individually  and  as  executrix  of  will  of  J.  E.  Dyer,  de- 
ceased.   By  R.  F.  Dyer,  Agent.*'    It  was  not  signed  by  the  plaintiff. 

It  was  further  alleged  that  afterwards,  on  November  8,  1902,  the 
plaintiff  and  the  defendant  entered  into  a  contract  in  writing  for  the 
sale  of  the  land  to  the  plaintiff  which  said  written  contract  was  marked 
exhibit  B  and  attached  to  the  petition.  It  appeared  therefrom  that  the 
plaintiff  undertook  to  pay  the  defendant  $10  an  acre  for  the  land,  which 
was  fully  described  by  metes  and  bounds,  if  within  thirty  days  she  fur- 
nished a  good  title,  for  which  the  plaintiff  had  deposited  a  forfeit  of 
$500,  and  that  the  defendant  obligated  herself  to  convey  the  land  to 
the  plaintiff,  or  to  any  one  whom  he  may  direct.  The  plaintiff  averred 
that  he  had  fully  complied  with  said  contract  of  purchase  and  sale  by 
procuring  Davis  &  (Jeorge  to  take  the  land,  and  that  the  defendant  had 
iexecuted  to  them  a  deed  therefor  in  compliance  with  said  contract. 
There  were  further  allegations  that  the  said  R.  F.  Dyer  had  authority 
to  act  as  the  agent  of  the  defendant,  and  that  the  defendant  was  liable 
for  the  commission  sued  for. 

Demurrers  to  the  petition  were  overruled  by  the  court,  and  after  a 
motion  for  continuance  had  been  overruled  there  was  a  trial  to  a  jury 
which  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff. 

It  was  shown  hy  the  evidence  that  R.  F.  Dyer,  assuming  to  act  as  the 
agent  of  the  defendant,  made  the  agreement  with  the  plaintiff  attached 
to  the  petition  as  exhibit  A,  and  that  he  concluded  with  the  plaintiff 
the  agreement  for  purchase  and  sale,  which,  by  the  advice  of  counsel; 
was  signed  by  the  defendant  in  person.  The  defendant  was  not  aware 
of  the  previous  agreement  expressed  by  exhibit  A  when  she  signed  the 
contract  to  sell  the  land  to  plaintiff.  She  had  told  R.  F.  Dyer  to  find 
a  purchaser  for  the  land  if  he  could,  but  had  given  him  no  express  au- 
thority to  pay  a  commission  to  anyone  to  find  a  purchaser  or  to  purchase 
or  sell  the  same.  It  appeared  from  the  evidence  that  R.  F.  Dyer  is  the 
son  of  the  defendant,  and  had  represented  her  generally  in  many  busi- 


414  Dyeb  v.  Winston. 

21688  transactions,  especially  in  dealing  with  cattle,  but  that  he  had 
never  represented  her  in  the  sale  of  land.  Evidence  was  admitted,  over 
the  objection  of  the  defandant,  of  declarations  on  the  part  of  R.  P. 
Dyer  that  he  was  the  agent  of  the  defendant  in  making  the  agieemeat, 
and  of  general  reputation  as  to  such  agency. 

•We  do  not  think  that  there  was  any  error  in  overruling  the  demur- 
rers except  as  to  the  special  exception  hereinafter  referred  to.  The 
agreements  attached  as  exhibits  to  the  petition  are  not  inconsistent  with 
each  other  or  with  the  allegations  of  the  petition.  Exhibit  A  evidences 
an  unambiguous  contract  for  the  payment  of  a  commission  of  $530  to 
the  plaintiff  for  the  sale  of  the  land  which  he  contracts  to  purchase  for 
other  parties.  The  land  is  sufficiently  identified.  The  contract,  even 
if  it  should  be  held  as  one  for  the  sale  of  land,  and  not  merely  for  the 
payment  of  a  commission,  is  signed  by  the  party  to  be  charged  there- 
with, and  does  not  come  within  the  statute  of  frauds  on  account  of  the 
fact  that  it  was  not  signed  by  the  plaintiff.  It  was  not  necessary  that 
it  should  have  embraced  all  the  terms  of  the  contract,  such  as  the  price 
for  which  the  land  was  to  be  sold.  That  might  be  shown  by  parol 
The  exhibit  B  evidences  a  contract  for  the  sale  of  the  land  by  the  de- 
fendant to  the  plaintiff  and  a  conveyance  thereof  to  him  or  to  any  one 
he  might  direct  It  is  altogether  consistent  with  the  first  agreement 
to  pay  the  commission.  As  independent  executrix  of  J.  E.  Dyer  the 
defendant  had  the  authority  to  incur  reasonable  and  proper  expenseB 
in  the  management  and  disposition  of  the  estate  in  accordance  with  the 
terms  of  the  will,  and  to  employ  an  agent  to  find  a  purchaser  for  the 
land  and  to  pay  him  an  agreed  commission  therefor,  but  she  could  not 
delegate  to  him  a  discretion  as  to  terms  of  sale,  nor  could  she  give  R 
P.  Dyer  authority  to  agree,  at  his  discretion,  with  the  plaintiff  as  sub- 
agent  upon  the  amount  of  commission  he  should  receive.  Mechem  on 
Agency,  sees.  189,  193.  As  against  a  special  exception  the  petition  did 
not  show  that  R.  P.  Dyer  had  authority  to  agree  to  pay  the  plaintifl 
the  stipulated  compensation.  The  executrix  could  have  specially  an- 
thorized  R.  P.  Dyer  to  sign  an  agreement  for  an  amount  fixed  by  her, 
or  she  could  have  subsequently  ratified,  and  adopted  as  her  own,  the 
agreement  entered  into.  So,  the  charge  that  if  the  defendant  had  au- 
thorized or  ratified  the  agreement,  the  plaintiff  could  recover,  was  co^ 
rect,  for  the  objection  urged  in  the  brief  that  an  executrix  could  not 
authorize  an  agent  to  bind  the  estate  in  any  such  manner  or  ratify  his 
acts;  but  it  is  doubtful  if  the  evidence  warranted  the  charge.  There 
is  no  proof  that  the  defendant  knew  anything  about  the  agreement  un- 
til long  after  it  was  made,  or  ever  gave  any  specific  instructions  as  to 
the  commissions  to  be  paid. 

The  motion  for  a  continuance  appealed  strongly  to  the  discretion  of 
the  court,  but  in  view  of  the  fact  that  the  judgment  must  be  reversed 
it  will  not  receive  consideration. 

It  was  error  to  allow  the  plaintiff  to  testify  to  the  declaration  of  R 
P.  Dyer  that  he  was  the  a^rent  of  the  defendant.    Evidence  of  the 
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statements  or  admissions  of  an  agent  are  not  admissible  to  prove  his 
agency.    Mechem  on  Agency,  sec.  100. 

It  was  also  error  to  receive  the  evidence  of  the  plaintiff  and  of  the 
witness  Davis  to  establish  the  agency  by  general  reputation.  Id.,  sec.  101. 
But  it  is  urged  by  the  plaintiff  that  no  proof  could  be  heard  in  denial 
of  the  agency  of  R.  P.  Dyer  because  the  defendant  had  not  filed  a  suffi- 
cient plea  under  oath  as  a  predicate  therefor.  The  agency  was  denied 
by  the  answer  of  the  defendant,  but  when  the  testimony  was  offered  the 
plea  had  not  been  sworn  to  and  the  court  was  about  to  sustain  an  ob- 
jection to  the  evidence  on  that  ground,  when  the  counsel  for  the  de- 
fendant asked  and  obtained  leave  to  swear  to  the  plea  then.  Leave 
was  granted,  the  plea  was  sworn  to,  and  the  evidence  was  received.  It 
is  within  the  discretion  of  the  court  to  grant  the  leave  and  hear  the  evi- 
dence. 

It  is  further  urged,  here,  however,  for  the  first  time,  that  the  affida- 
vit is  not  sufficient.  It  is :  ^'Now  comes  Spencer  C.  Bussell,  as  attor- 
ney for  Mrs.  L  M.  T.  Dyer,  and  upon  oath  states  that  to  the  best  of  his 
knowledge  and  belief  Mrs.  Dyer  did  not  execute  the  contract  marked 
exhibit  A  to  plaintiff's  petition,  and  that  she  did  not  give  B.  P.  Dyer 
authority  to  execute  it.*'  Without  passing  upon. the  sufficiency  of  the 
affidavit  further  than  to  say  that  it  may  be  made  by  an  attorney  (Bev. 
Stats.,  art  5),  we  hold  that  it  is  too  late  to  present  the  objection  now. 
Addock  v.  Creighton,  3  Texas  Ct.  Bep.,  282.  The  judgment  of  tlie 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Standard  Light  and  Power  Company  et  al.  v. 

Cecilia  L.  Muncey. 

Decided  November  7,  1903. 

1. — ^Parties— Bondholders— XTniiicorporated  AssodatioiL 

Plaintiff  brought  an  action  for  personal  injury  causing  death  against  tin 
D.  Electrical  Go.  and  its  receiver^  and  also  joined  as  defen&nts  the  "Bondhold- 
ers of  the  D.  Electrical  Go./'  alleging  that  the  latter  was  a  foreign  associatioB, 
or  acting  association,  composed  of  numerous  nonresident  persons  whose  names 
were  unknown.  An  answer  was  pleaded  for  the  bondholders  in  the  name  hj 
which  they  were  sued,  and  judgment  was  rendered  against  them  by  such  deeie- 
nation,  no  individual  being  named.  The  evidence  showed  that  a  number  of  braa- 
holders  of  the  electrical  company  had  appointed  a  committee  to  look  after  the 
expenditure  of  certain  moneys  in  reconstructing  the  plant,  and  that  this  wu 
being  done  under  the  direction  of  an  agent  at  the  time  of  the  injury,  but  tliat 
the  bondholders  were  not  operating  the  electrical  plant  nor  in  control  thereof. 
Held,  that  such  association  of  the  bondholders  did  not  constitute  a  legal  entity 
capable  of  being  sued  Without  making  the  members  thereof  parties  to  the  ac- 
tion. 

SL — Same — ^Filing  Answer — Plea  in  Abatement. 

It  was  immaterial  that  the  "bondholders"  had  filed  an  answer  in  the  cue^ 
and  had  not,  by  plea  in  abatement,  raised  the  issue  as  to  whether  they  were 
an  association,  since  no  issue  could  be  made  with  a  thing  that  had  no  kgsl 
existence. 

8.— Negligence— Electricity— Joint  Defendants— Liability  of  Owner  of  line. 

Where  two  electrical  companies  by  agreement  use  the  same  poles,  owned 
by  one  of  them,  and  a  lineman  of  the  lessee  company  is  injured  through  the  neg- 
ligence of  the  owning  company  in  not  havins  its  wires  properly  insulated,  sndi 
latter  company  is  liable  for  the  injury,  and  is  not  relieved  of  responsibility  be- 
cause of  the  failure  of  the  other  company  to  turn  off  all  the  electricity  at  the 
time,  which  it  had  the  privilege  and  opportunity  of  doing. 

4. — Same — Cor]>orations— Action  for  Death — ^Negligence  of  Agent. 

The  failure  to  have  the  wires  properly  insulated  was  the  n^ligence  of  tiie 
corporation  itself,  and  not  that  of  its  subordinate  agents  sudi  as  would  exempt 
it  from  liability  for  injury  causing  death. 

6. — Same — Charge — ^Burden  of  Proof — ^Harmless  Error. 

Where  the  evidence  showed  that  the  negligence  of  the  appellant  compmy 
was  the  proximate  cause  of  the  injury,  and  that  it  was  liable  therefor,  error 
in  the  charge  on  the  burden  of  proof  such  as  might  have  led  the  jury  to  beliere 
that^the  negligence  of  its  codefendant  company  would  authorize  a  judgment 
against  both  defendants,  was  harmless. 

6. — ^Action  for  Death — Damages  to  Parents. 

A  verdict  for  damages  in  favor  of  parents  for  injury  causing  the  death  of 
their  son  is  not  warranted  where  the  evidence  showed  that  the  son  had  not  siaoo 
his  marriage,  contributed  anything  to  their  support,  there  being  no  necessity 
therefor,  and  that  there  was  no  reasonable  expectation  of  their  receiving  further 
pecuniary  benefit  from  him  had  he  lived. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon 
T.  F.  Nash. 

Etheridge  £  Baker,  for  appellants. 

Holloway  &  Holloway,  for  appellee. 
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RAINEY,  Chief  Justice. — Appellee,  Cecilia  L.  Muncey,  widow  of 
Albert  Muncey,  brought  this  suit  in  her  own  behalf  and  for  the  use  and 
benefit  of  Gkorge  and  Elsie  Muncey,  surviving  parents  of  said  Albert, 
for  injuries  causing  the  death  of  said  Albert.  The  parties  complained  of 
were  the  Standard  Light  and  Power  Company,  a  corporation,  Granville 
P.  Meade,  receiver  thereof,  E.  M.  Reardon,  receiver  of  the  Dallas  Elec- 
tric Company,  and  the  Bondholders  of  the  Dallas  Electric  Company. 
Proper  allegations  as  to  the  appointment  of  the  receivers  were  made. 

As  to  the  Bondholders  of  the  Dallas  Electric  Company,  it  was  alleged 
as  follows:  "That  the  defendant,  the  Bondholders  of  the  Dallas  Elec- 
tric Company,  is  a  foreign  association,  or  acting  association,  composed 
of  numerous  persons  who  are  nonresidents  of  Texas,  whose  names  and 
places  of  residence  are  unknown  to  the  plaintiff;  that  the  affairs  of  said 
association  or  acting  association  are  under  the  management  of  a  certain 
bondholders^  committee,  as  hereinafter  more  fully  set  out,  said  commit- 
tee being  composed  of  one  or  more  persons,  nonresidents  of  Texas,  whose 
names  and  places  of  residence  are  unknown  to  the  plaintiff;  that  A.  K. 
Bonta,  who  temporarily  resides  in  Dallas  County,  though  a  nonresident 
of  Texas,  is  the  general  manager  and  local  agent  within  this  State  of 
said  association,  and  is  the  duly  authorized  representative  of  said  asso- 
ciation and  of  said  bondholders'  committee. 

*Tor  cause  of  action,  plaintiff  claimed  that  on  May  30,  1901,  her  hus- 
band, Albert  L.  Muncey,  was  in  the  employ  of  E.  M.  Eeardon,  receiver, 
engaged  in  constructing  and  repairing  the  electric  wires  used  by  said 
receiver  in  furnishing  light  and  electric  power  to  the  citizens  of  the  city 
of  Dallas.  That  while  so  employed,  and  in  the  course  of  his  duties  in 
such  employment,  he  ascended  a  pole  upon  which  the  wires  were  sus- 
pended, and  while  engaged  in  the  work  on  said  pole,  came  in  contact 
with  live  wires  belonging  to  the  Standard  Light  and  Power  Company 
on  said  poles,  which  contact  caused  his  death. 

"She  claimed  that  the  said  receiver' was  liable  for  the  death  of  her 
husband,  in  that  he  had  unnecessarily  exposed  her  husband  to  the  risk 
out  of  which  his  death  ensued,  and  had  failed  to  a^ail  himself  of  certain 
means  provided,  whereby  said  wires  could  have  been  made  safe. 

"As  an  alternative  averment,  the  plaintiff  alleged  that,  if  her  said 
husband  was  not  in  the  employ  of  the  said  Reardon,  then  he  was  in  the 
employ  of  certain  bondholders  of  the  Dallas  Electric  Company,  which 
bondholders  had  committed  the  management  of  their  interests  in  the 
Dallas  Electric  Company  into  the  hands  of  a  certain  committee  of  their 
number.  That  said  committee  employed  and  empowered  one  A.-  K. 
Bonta  to  take  charge  of  certain  work  of  improvement  and  reconstruc- 
tion of  the  plant  of  the  Dallas  Electric  Company,  and  the  claim  was 
made  that  said  bondholders,  acting  through  said  bondholders'  committee, 
and  they  acting  through  A.  K.  Bonta,  had  employed  the  said  plaintiff's 
husband,  and  that  the  latter  was  killed  while  in  the  employ  of  the  said 
bondholders,  and  by  reason  of  the  negligence  of  the  said  bondholders, 
their  committee,  and  the  said  Bonta  and  their  other  officers  and  agents. 
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^Tlaintiff  joined  fhe  Standard  Light  and  Power  Company  on  tlie 
theory  that  that  company  owed  plaintifPs  husband  the  duty  of  keeping 
certain  wires  which  belonged  to  that  company,  and  which  were  struBg 
upon  a  pole  upon  which  plaintiff's  husband  was  working  at  the  time  of 
his  deaths  well  insulated  and  properly  placed  on  said  poles,  so  that  same 
might  be  safe  for  plaintiff's  husband  to  work  in  and  around  and  OTcr 
same,  and  it  was  claimed  that  said  defendant  had  failed  to  dischaige 
the  duty  so  owing  by  it  to  the  deceased. 

**Qranville  P.  Meade  was  sued  as  receiver  of  the  Standard  Light  and 
Power  Company,  it  appearing  that  he  had  been  appointed  receiver  sub- 
sequently to  the  alleged  negligence  of  the  company,  which  occasioned 
the  death  of  the  said  Muncey. 

"The  plaintiff  recovered  judgment  against  the  alleged  Bondholders? 
of  the  Dallas  Electric  Company,  without  naming  them,  and  against  thfc 
Standard  Light  and  Power  Company.  Judgment  was  rendered  in  favo^ 
of  the  two  receivers,  and  no  cross-appeal  is  prosecuted  by  plaintiff  from 
the  judgment  in  favor  of  said  receivers.  The  bondholders  and  the 
Standard  Light  and  Power  Company  have  duly  perfected  this  appeal, 
and  now  here  prosecute  the  same." 

The  contention  of  the  bondholders  is  that  the  allegations  of  plaintiff's 
petition  and  proof  show  that  there  was  no  such  an  association  or  acting 
association,  but  if  so,  the  individual  members  thereof  not  having  bees 
made  parties  to  the  suit,  the  court  should  not  have  rendered  judgment 
against  the  Bondholders  of  the  Dallas  Electric  Company. 

No  one  of  the  bondholders  was  made  a  party  to  the  suit.  Citation 
was  had  upon  A.  K.  Bonta,  who  was  selected  by  a  committee  appointed 
by  tlje  bondholders  to  represent  them  in  the  work  of  reconstructing  the 
property.  An  answer  was  filed  by  the  "Bondholders  of  the  Dallas  Elee- 
trie  Company."  No  one  of  the  bondholders  appeared  or  answered.  The 
only  testimony  produced  on  trial  tending  to  show  the  bondholders  to  be 
an  association  is  that  of  Henry  Cbke  and  A.  K.  Bonta. 

Henry  Coke,  a  witness  for  plaintiff,  testified :  "I  do  not  know,  but 
am  satisfied,  that  all  of  these  Bondholders  of  the  Dallas  Electric  Com- 
pany are  nonresidents,  and  their  headquarters,  I  think,  is  in  Boston,  and 
most,  if  not  all  of  them,  citizens  of  Massachusetts.  I  am  satisfied  none 
of  them  are  residents  of  Texas.  I  know  several  of  the  bondholders  per- 
sonally. My  recollection  is  that  they  are  numerous.  I  filed  a  bill  in 
equity  in  the  United  States  Circuit  Court  for  the  Northern  District  of 
Texas,  as  attorney  for  the  trustees  of  the  bondholders,  for  the  foreclo- 
sure of  their  mortgage  upon  the  properties  of  the  Dallas  Electric  Com- 
pany. After  the  filing  of  the  bill,  the  bondholders,  through  a  com- 
mittee chosen  by  them,  concluded  that  it  was  to  their  interest  to  expend 
some  money  in  the  reconstruction  of  the  plant.  That  committee  was 
Robert  T.  Payne  and  Robert  T.  Piatt.  I  do  not  remember  the  terms  of 
the  agreement  by  which  the  trustees  were  appointed,  but  I  think  under 
the  terms  of  the  agreement  one  could  resign  and  another  be  appointed. 
The  personnel  of  the  committee  has  been  changed  several  times.    The 
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pnlv  connection  that  either  the  bondholders  or  the  bondholders*  com- 
mittee  had,  either  directly  or  indirectly,  with  the  Dallas  Electric  Com- 
pany, was  in  spending  some  money  in  trying  to  improve  its  condition* 
A.  K.  Bonta  came  here  to  superintend  the  expenditure  of  the  money. 
The  bondholders  were  in  no  sense  the  owners  of  the  plant.  They  were 
not  operating  it,  but  with  the  permission  of  the  receiver,  appointed  by 
the  Uiiited  States  Circuit  Court,  they  expended  their  money  in  improv- 
ing it." 

A.  K.  Bonta,  a  witness  for  defendant,  testified :  "I  am  in  the  em- 
ploy of  the  Bondholders  of  the  Dallas  Electric  Company,  having  been 
in  charge  of  all  reconstruction  work  done  by  the  bondholders  on  the 
plant  since  March  1,  1901.  Something  in  the  neighborhood  of  $300,000 
has  been  expended  in  reconstruction  work  on  the  plant.  The  work  was 
fn  progress  May  30,  1901.  Charles  Eames  had  charge  of  the  reconstruc- 
tion work  of  the  plant  for  tlie  bondholder^  in  May,  1901.  I  bad  charge 
of  the  reconstruction  after  Eames,  which  was  some  time  after  May  30, 
1901.  On  May  30,  1901,  John  Woods  was  the  foreman  of  the  gang  in 
which  Muncey  was  working.  John  Woods  was  under  the  direction  of 
Charles  Eames.  Muncey  and  the  others  in  the  gang  in  which  he  was 
working  were  working  for  the  Bondholders  of  the  Dallas  Electric  Com- 
pany/' 

We  think  it  immaterial  whether  or  not,  in  legal  contemplation,  there 
was  an  association.  The  petition  alleged  that  the  bondholders  were  an 
association,  ^nd  the  "Bondholders^*  having  answered  in  that  name,  they 
are  not  in  a  position  to  question  it.  But  if  it  should  be  conceded  that 
the  "Bondholders'*  is  an  association,  the  pertinent  inquiry  is:  Did  it 
constitute  such  a  legal  entity  as  rendered  it  capable  of  being  sued  as 
such  without  making  the  members  thereof  parties  to  the  action? 

Associations  and  joint  stock  companies  "are  uniformly  held  in  the 
United  States  to  be  partnerships,  subject  to  be  sued  as  such,  and  gov- 
erned by  the  laws  fixing  partnership  responsibility.*'  Industrial  Lum- 
ber Co.  V.  Texas  Pine  Lumber  Co.,  31  Texas  Civ.  App.,  — ,  72  S.  W. 
Bep.,  875,  and  authorities  there  cited.  The  only  distinguishable  feature 
is  that  "death  or  withdrawal  of  one  or  more  members  docs  not  affect  a 
dissolution,  and  the  stock  can  be  bought  and  sold  without  affecting  the 
integrity  of  the  concern.**    Id. 

The  general  rule  is,  in  the  absence  of  statutory  provisions,  that  "suits 
by  or  against  unincorporated  concerns  must  be  brought  in  the  name  of 
or  against  all  the  members.**  2  Cook  on  Corp.,  sec.  608 ;  4  Cyc.  of  Law 
and  Prac,  p.  313 ;  Enc.  of  PI.  and  Prac,  22,  242. 

An  exception  in  equity  to  this  rule  is  that  where  the  parties  are  num- 
erous, or  it  is  impracticable  to  make  all  parties,  it  is  not  necessary  to 
make  all  parties,  but  it  is  sufificient  to  make  enough  parties  to  protect 
the  rights  of  the  association.  Gorman  v.  Kussell,  14  Cal.,  531;  Van 
Houten  v.  Pine,  36  N.  J.  Eq.,  133. 

In  some  of  the  States  statutes  have  been  enacted  which  permit  actions 
to  be  brought  against  incorporated  associations  by  its  common  name. 
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But  no  such  statute  exists  in  this  State,  from  which  it  follows  that  the 
common  law  rule  must  prevail  in  this  State,  with  the  equitable  exception 
as  stated. 

As  before  stated,  unincorporated  associations  are  subject  to  and  go?- 
emed  by  the  laws  of  partnership,  except  as  to  dissolution  by  death  or 
withdrawal  of  one  or  more  of  its  members  and  the  buying  and  selling  of 
stock.  In  the  case  of  Frank  v.  Tatum,  87  Texas,  204,  where  a  suit  was 
attempted  to  be  maintained  against  a  partnership,  Justice  Brown,  speak- 
ing for  the  Supreme  Court,  said :  "It  is  a  general  rule  that  suits  in 
courts  can  only  be  maintained  by  and  against  persons,  natural  and  arti- 
ficial, that  is,  individuals  or  corporation.  *  *  *  Unless  otherwise 
provided  by  statute,  a  copartnership  is  not  considered  a  person,  and 
must  sue  and  be  sued  by  its  members,'^  citing  a  long  list  of  cases,  and  it 
was  there  held,  some  of  the  members  of  the  firm  having  been  dismissed, 
the  court  had  "no  authority  Jo  enter  judgment  against  the  partnership 
or  its  property." 

Appellee  seeks  to  obviate  the  force  of  this  rule  by  the  fact  that  an 
answer  was  filed  by  the  bondholders,  which  gave  the  court  jurisdiction  to 
render  judgment  against  the  association,  and  argue  that  the  right  there- 
under is  a  matter  for  consideration  when  it  is  attempted  to  be  enforced. 
Also,  that  if  the  members  deny  they  are  an  association,  the  issue  should 
be  raised  by  plea  in  abatement  and  plaintiff  given  a  better  writ  by  statp 
ing  the  nature  of  the  organization  and  the  names  of  the  members.  This 
is  the  general  rule  as  to  nonjoinders  or  misjoinders  of  parties,  but  we 
think  it  has  no  application  here.  The  plaintiff  was  seeking  a  judgment 
against  a  nonentity,  incapable  of  suin'g,  and  against  which  the  court  had 
no  authority  to  render  judgment,  and  an  answer  of  such  a  nonentity 
conferred  no  further  authority  upon  the  court,  as  in  contemplation  of 
law  nothing  was  sued  and  nothing  answered.  "No  issue  could  be 
made  with  a  thing  that  has  no  legal  existence."  Frank  v.  Tatom, 
supra. 

The  foregoing  view  being  adverse  to  a  recovery  against  the  ^'Bond- 
holders," rendei's  unnecessary  a  consideration  of  the  other  assignments 
of  error  presented  on  behalf  of  said  "Bondholders,"  and  we  will  now 
consider  the  assignments  presented  by  the  Standard  Light  and  Power 
Company.  The  evidence  discloses  that  both  the  Standard  Light  and 
Power  Company  and  the  Dallas  Electric  Company  were  operating  elec- 
tric plants  in  the  city  of  Dallas.  The  wires  of  both  were  strung  upon 
the  same  poles,  the  poles  belonging  to  the  Standard  Light  and  Power 
Company,  which  were  used  by  the  Dallas  Electric  Company  by  permis- 
sion of  the  said  Standard  company.  The  "Bondholders  of  the  Dallas 
Electric  Company,"  desiring  to  reconstruct  the  plant,  obtained  permis- 
sion of  E.  M.  Keardon,  receiver,  to  do  so.  They  appointed  a  committee 
to  prosecute  the  work,  which  committee  appointed  A.  K.  Bonta  to  rep- 
resent the  "Bondholders"  in  the  work  of  reconstruction.  Albert  L. 
Muncey  was  in  the  employ  of  the  said  bondholders  when  he  was  killed. 
In  the  reconstruction  it  was  understood  between  the  two  companies  that 
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the  Dallas  Electric  Company  should  place  new  poles,  to  which  each  com* 
pany  should  transfer  its  own  wires.  The  wires  of  the  Dallas  Electric 
Company  were  being  transferred  when  said  Muncey,  an  employe  of 
said  committee,  who  was  engaged  in  that  work,  ascended  one  of  the  poles 
of  the  said  Standard  company,  and,  coming  in  contact  with  one  of  its 
uninsulated  wires,  was  killed  by  the  electric  current  with  which  that 
wire  was  charged  by  the  said  Standard  company.  Previous  to  this  the 
Standard  company  had  arranged  an  appliance  by  which  the  current 
could  be  cut  off,  and  had  given  permission  to  the  Dallas  Electric  Com- 
pany to  cut  off  the  current  when  working  on  the  wires,  but  the  Dallas 
Electric  Company  had  negligently  failed  to  have  this  done  before  Mun- 
cey  was  ordered  to  ascend  the  pole.  The  Standard  Light  and  Power 
Company  was  negligent  in  failing  to  have  its  wires  properly  insulated, 
which  caused  Muncey^s  death.  Muncey  was  an  experienced  lineman, 
and  the  evidence  is  conflicting  as  to  his  use  of  proper  care  at  the  time  he 
was  killed.  The  evidence  is  sufficient  to  support  the  jury's  finding  that 
he  was  not  guilty  of  contributory  negligence. 

The  first  contention  of  the  Standard  company  that  we  will  notice  is, 
that  Muncey  not  being  in  the  Standard  company's  employ,  it  owed  him 
no  affirmative  duty  to  protect  him  from  harm,  hence  no  liability  at^ 
taches  to  it  for  his  death.  To  this  contention  we  can  not  subscribe.  The 
Standard  company  was  dealing  with  a  dangerous  element  with  which 
to  operate  its  plant,  and  it  required  care  to  prevent  injury  to  those  who 
came  in  contact  with  its  wires.  When  the  Standard  company  agreed 
that  the  Dallas  Electric  Company  should  string  wires  along  its  poles,  it 
knew,  or  ought  to  have  known,  that  the  employes  of  the  Dallas  Electric 
Company,  in  repairing  or  reconstructing  the  plant,  would,  of  necessity, 
come  in  close  proximity  to,  and  probably  come  in  contact  with,  its  wires, 
and  injury  might  result  to  them  thereby.  The  agreement  to  permit  the 
Dallas  Electric  Company  to  use  its  poles  was  an  invitation  for  that  com- 
pany to  place  its  employes  at  work  in  repairing  or  reconstructing  the 
line,  and  the  duty  was  thereby  imposed  upon  the  Standard  Light  and 
Power  Company  to  use  ordinary  care  to  prevent  such  employes  from 
being  injured  by  defective  wires.  It  failed  to  perform  this  duty  in  not 
keeping  its  wires  properly  insulated,  which  caused  the  injury,  and  it  is 
therefore  liable. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  to  the  jury  a 
special  charge  asked  by  the  Standard  Light  and  Power  Company  to  the 
effect  that  said  company  would  not  be  liable  if  it  had  put  in  a  box  or 
contrivance  whereby  the  current  could  be  shut  off  from  its  jvires,  and 
the  employes  of  the  Dallas  Electric  Company,  or  of  the  receiver  of  said 
company,  or  of  any  of  the  "Bondholders,''  failed  to  make  use  of  said 
contrivance  to  shut  off  said  current. 

Under  the  circumstances  the  Standard  Light  and  Power  Company 
owed  to  the  deceased  the  duty  to  use  ordinary  care  to  have  its  wires 
properly  insulated  to  prevent  injury  to  him,  and  it  would  not  be  relieved 
of  responsibility  for  failure  to  perform  that  duty,  though  the  employes 
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of  the  Dallas  Electric  Company  were  negligent  in  failing  to  cut  oC  the 
current^  unless  deceased  knew  of  such  failure  and  was  guilty  of  contrib- 
ntory  negligence.  The  defective  wires  was  the  proximate  cause  of  the 
injury,  although  the  failure  of  the  Dallas  Electric  Company  people  b 
cut  off  the  current  may  be  considered  a  concurring  cause.  It  can  not 
be  said  that  the  failure  to  cut  off  the  current  by  the  Dallas  Electric  Com- 
pany's employes  was  such  an  *  intervening  cause  as  would  protect  the 
Standard  Light  and  Power  Company  from  liability. 

The  proposition  that  a  private  corporation,  if  liable  for  death  in- 
juries, is  only  liable  for  its  "immediate  personal  acts,"  and  not  for  the 
negligence  of  its  subordinate  agents,  etc.,  has  no  application  here.  The 
act  upon  which  the  liability' of  the  Standard  Light  and  Power  Corapanj 
is  predicated,  was  the  negligence  of  the  said  company  in  failing  to  keep 
its  wires  properly  insulated.  This  was  a  duty  that  devolved  upon  said 
company  itself,  and  the  evidence  shows  that  it  failed  to  exercise  ordinary 
care  to  perform  that  duty.  This  duty  was  incident  to  the  ownership  and 
operation  of  the  plant,  and  nontransferable.  Cole  v.  Parker,  27  Texas 
Civ.  App.,  5G3,  CG  S.  W.  Rep.,  135 ;  Waters  Pierce  Oil  Co.  v.  Davis,  24 
Texas  Civ.  App.,  508,  CO  S.  W.  Rep.,  453;  Lynch  v.  Telegraph  and  T. 
Co.,  32  S.  W.  Rep.,  776;  Rucker  v.  Oil  Co.,  29  Texas  Civ.  App.,  418, 
68  S.  W.  Rep.,  818. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge, 
to  wit :  "The  burden  of  proof  is  on  the  plaintiff  to  show  by  a  prepon- 
derance of  the  testimony  that  the  defendants,  or  one  of  them,  was  guilty 
of  negligence  which  resulted  directly  in  the  death  of  the  deceased." 

The  contention  is  made  that  this  charge  "is  confusing  and  tends  to 
lead  the  jury  to  believe  that  the  negligence  of  only  one  of  the  defendants 
authorized  a  judgment  against  both  defendants.'*  There  is  force  in  this 
contention;  but  conceding  the  charge  to  be  error,  it  will  not  cause  a 
reversal,  because  the  facts  indisputably  show  that  the  Standard  Light 
and  Power  Company  failed  to  use  ordinary  care  in  maintaining  prop- 
erly insulated  wires. 

.  The  verdict  is  attacked  for  awarding  to  George  Muncey  and  Ebie 
Muncey,  parents  of  deceased,  $1000  each,  the  contention  being  that  the 
proof  shows  that  deceased  did  not  contribute  anything  toward  their  sup- 
port, and  there  was  no  proof  of  their  receiving  any  pecuniary  benefit 
from  a  continuation  of  his  life. 

We  are  ot  the  opinion  that  this  objection  is  well  grounded.  The  evi- 
dence shows  that  after  deceased  married  he  contributed  nothing  to  the 
support  of  his  parents,  and  that  there  was  no  necessity  therefor,  and 
there  is  no  evidence  to  show  that  they  had  any  reasonable  expectation  of 
receiving  any  pecuniary  benefit  from  him  thereafter,  had  he  lived.  The 
relationship  itself  does  not  give  a  right  of  recovery.  It  must  be  shown 
that  they  have  sustained  some  pecuniary  loss  by  the  injury,  npon  which 
the  jury  could  legally  base  a  verdict.  Missouri  P.  Railway  Co.  r.  Henry, 
76  Texas,  220 ;  St.  Louis,  A.  &  T.  Railway  Co.  v.  Johnston]]  78  Texas,  536. 

We  have  carefully  considered  the  other  assignments  of  error  presented 
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by  the  Standard  Light  and  Power  Company  and  conclude  they  are  not 
well  taken. 

We  dispose  of  the  cause  as  follows :  The  judgment  as  to  the  receivers 
is  affirmed.  The  judgment  as  to  the  ^'Bondholders  of  the  Dallas  Elec- 
tric Company^^  is  reversed  and  remanded,  and  the  judgment  as  to  the 
Standard  Light  and  Power  Company  will  be  reversed  and  remanded, 
unless  plaintiff  will  within  twenty  days  enter  a  remittitur  of  the  $2000 
apjK>rtioned  to  George  and  Elsie  Muncey,  in  which  event  it  will  be 
attiriued. 

Affirmed  in  part;  reversed  and  remanded  in  part 
Writ  of  error  refused. 
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6,424  Dallas  Electric  Co.  v.  Mitchell. 

Dallas  Electric  Company  et  al.  v.  G.  W.  Mitchell. 

Decided  November  7,  1903. 

1. — ^Master  and  Servant — Electric  Companies  Operating  Jointly— Liability  for 
Personal  Injury — ^Pleading. 

In  an  action  for  personal  injury  by  a  lineman  of  an  electric  company, 
brought  against  it  and  also  against  another  electric  company  and  the  receiver 
thereof,  the  allegations  of  plaintiff's  petition  charging  that  the  defendants  had 
combined  their  business  and  were  managing  and  operating  it  jointly,  and  that 
plaintiff  was  injured  while  in  the  employ  of  each  and  all  of  them,  are  heki 
sufficient  to  show  the  relation  of  master  and  servant  and  the  liability  of  the 
defendants  for  the  injury. 

2. — Same — Corporations— Receiver— Joint  Control — Agency. 

Where  a  corporation,  with  the  consent  of  its  receiver,  remains  in  joint  con- 
trol and  management  with  him  of  its  property,  it  may  be  beld  liable  for  the 
acts  and  negligence  of  the  receiver  as  its  agent. 

3. — Same — Evidence. 

Where,  in  such  action,  a  witness  was  asked  how  it  happened  that  one  of 
the  defendant  companies  was  furnishing  power  to  the  patrons  of  the  other, 
and  what  was  the  custom,  if  any,  about  interchanging  power,  the  question  and 
proposed  pertinent  answer  of  tiie  witness  were  not  subject  to  the  objection 
that  the  same  was  immaterial  and  irrelevant  to  any  issue  in  the  case. 

4. — Same — Opinion. 

So  much  of  the  answer  of  the  witness  as  stated  that  he  never  saw  the 
papers  that  were  drawn  up,  ''but  it  was  naturally  assumed  that  one  and  both 
companies  belonged  to  the  same  people,"  should  have  been  excluded,  had  snit' 
able  objection  thereto  been  interpodied. 

6. — Same — Appearance  of  Appliances  as  Indicating  Danger. 

A  statement  by  the  witness  that  the  "cut-off  box,"  designed  for  turning 
off  the  electric  current  from  the  wires — the  failure  of  which  to  properly  operate 
caused  plaintiff's  injury — in  the  condition  it  was  when  the  foreman  went  to 
turn  off  the  electricity,  would  indicate  that  the  box  was  not  in  use,  was  admis- 
sible under  the  issues  of  the  case  as  to  the  exercise  of  ordinary  care  by  the 
foreman  and  the  company. 

6. — Same — Opinion — ^Electricity. 

The  answer  of  the  witness  to  the  question,  "Would  any  experienced  line- 
man, under  the  apparent  conditions  of  the  box,  have  thought  it  necessary  to 
climb  that  pole  for  the  purpose  of  examining  to  see  whether  or  not  somebody 
had  jumped  the  wires  out  of  the  box?"  would  have  been  matter  of  opizuon,  and 
its  admission  an  invasion  of  the  province  of  the  jury  in  determining  the  re- 
quisite degree  of  care. 

7. — Same — Leading  Question — Opinion. 

A  further  question  asking  the  witness,  '^ould  it  not  also  be  his  duty 
[that  of  the  foreman  or  an  experienced  lineman  about  to  use  the  box  to  cat 
off  the  current]  to  see  that  the  wires  passed  through  it,  so  that  pulling  it 
would  kill  the  wires?"  was  objectionable  as  leading  and  as  eliciting  matter  of 
opinion. 

8. — Same — Evidence — Belief. 

Under  the  facts  of  this  case  it  was  competent  for  the  plaintiff  to  testify 
that  he  believed  he  was  working  for  the  receiver  and  the  defendant  company 
for  which  the  receiver  was  appointed,  as  tending  to  show  that  such  relation 
existed. 

0. — Same — Degree  of  Care — ^Licensee — ^Joint  Use  of  Electric  Poles. 

One  of  the  electric  companies  having  agreed  that  the  other  company  should 
string  wires  upon  its  poles  and  arranged  for  a  joint  operation  of  the  electric 
currents,  an  employe  of  such  other  company,  in  using  the  poles  to  attend  to 
its  wires,  was  not  a  mere  licensee,  and  the  owning  company  owed  him  the 
duty  of  using  ordinary  oare  to  see  that  he  was  not  injured. 
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lOw— Same — Charge— Joint  and  Several  Liability. 

A  charge  that  if  the  jury  found  that  ordinary  care  to  prevent  injury  to 
plaintiff  was  used  by  all  the  defendants,  then  the  verdict  should  be  in  favor 
of  all  the  defendants,  without  further  qualification  in  this  rspect,  was  erroneous 
as  implying  the  converse  of  the  proposition,  viz.,  that  if  all  the  defendants  did 
not  use  such  care,  then  the  verdict  should  be  against  all  of  them. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

Etheridge  &  Baker,  for  appellants. 

W,  P.  Finley  and  W.  J.  J.  Smith,  for  appellee. 

TALBOT,  Associate  Justice. — G.  W.  Mitchell  sued  the  Dallas 
Electric  Company,  E.  M.  Keardon,  as  receiver  of  said  Dallas  Electric 
Company,  and  the  Standard  Light  and  Power  Company,  in  the-  District 
Court  of  the  Fourteenth  Judicial  District,  to  recover  damages  on  ac- 
count of  personal  injuries  alleged  to  have  been  sustained  by  reason  of 
their  negligence.  A  jury  trial  on  the  13th  day  of  October,  1902,  resulted 
in  a  verdict  and  judgment  in  favor  of  plaintiff  against  all  of  the  de- 
fendants, and  motion  for  new  trial  having  been  overruled,  they  excepted 
and  appeal. 

Appellee  alleges,  in  substance,  that  the  defendants,  the  Dallas  Electric 
Company  and  the  Standard  Light  and  Power  Company,  are  corpora- 
tions, duly  organized  and  existing  under  the  laws  of  Texas,  and  were 
on  the  4th  day  of  October,  1901.  That  the  defendant,  E.  M.  Reardon, 
at  that  time  was  the  duly  appointed  and  acting  receiver  of  the  said 
Dallas  Electric  Company,  and  ^resided  in  Dallas  County,  Texas.  That 
prior  to  and  on  said  4th  day  of  October,  1901,  the  said  Dallas  Electric 
Company  and  the  said  Standard  Light  and  Power  Company  were  en- 
gaged in  the  production,  manufacture  and  sale  of  electricity  in  the 
city  of  Dallas,  having  poles  set  along  the  streets  of  said  city  of 
Dallas  and  wires  strung  upon  the  same  to  convey  electricity  to  their 
patrons.  That  on  the  said  4th  day  of  October,  1901,  appellee  was 
in  the  service  and  employment  of  the  Dallas  Electric  Company  and 
E.  M.  Eeardon,  as  receiver  thereof,  and  of  each  of  them,  in  the  capacity 
of  lineman,  and  while  engaged  in  the  line  of  his  duties  in  handling  and 
transferring  wires  of  the  said  Dallas  Electric  Company  and  E.  M. 
Eeardon,  from  their  poles  stationed  at  the  northwest  comer  of  Ervay 
and  Marilla  streets  to  and  upon  poles  of  the  Standard  Light  and  Power 
Company,  which  were  also  situated  at  the  corner  of  Ervay  and  Marilla 
streets,  he  received  a  severe  electrical  shock  causing  him  serious  and 
permanent  injuries. 

He  alleges  that*  John  Wood  was  foreman  and  vice-principal  of  the 
defendants  Dallas  Electric  Company  and  E.  M.  Reardon,  receiver,  and 
that  he,  appellee,  was  under  the  control  and  subject  to  the  direction  of 
said  Wood,  who,  as  such  foreman  and  vice-principal,  had  authority  to 
command^  control,  employ  and  discharge  appellee  and  other  men  work- 
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ing  with  him.  Appellee  further  alleges  that  before  he  and  those  en- 
gaged in  the  work  with  him  began  transferring  the  wir^  from  the 
poles  of  the  Dallas  Electric  Company  and  E.  M.  Beardon,  to  the  poles 
of  the  Standard  Light  and  Power  Company,  the  said  John  Wood  told 
them  to  wait  until  he,  Wood,  went  to  a  point  on  Ervay  street,  north  of 
Marilla  street  and  pulled  the  primary  boxes,  which,  when  pulled,  cut 
off  all  electricity  from  the  wires  which  they  were  to  handle  and  transfer. 
That  appellee  and  the  others  who  were  so  engaged  in  said  work  did  not 
begin  work  until  said  Wood  returned.  That  Wood  returned  to  them 
at  the  northwest  corner  of  Ervay  and  Marilla  streets  in  a  few  minutes, 
and  annoimced  to  them  that  the  electricity  bad  been  cut  off  and  that 
the  wires  were  dead,  and  directed  them  to  proceed  to  work.  That  he 
and  those  engaged  with  him  at  once  began  to  work,  transferring  said 
wires,  resting  under  the  belief,  from  what  the  said  foreman  had  said, 
that  the  current  of  electricity  had  been  cut  off  of  the  wires  which  he 
was  to  handle,  and  that  said  wires  were  dead.  That  instead  of  being 
dead,  as  he,  appellee,  supposed,  from  the  statement  of  said  Wood,  they 
were  heavily  charged  with  electricity,  and  that  by  reason  of  having 
come  in  contact  with  them  he  was  injured. 

The  manner  of  handling  the  wires  and  character  of  injuries  sus- 
tained were  fully  set  out.  Appellee  alleged  that  the  cut-off  box  that 
said  foreman  said  he  would  go  and  pull  was  situated  on  a  pole  on 
Ervay  street  north  of  the  point  wl^ere  he  was  at  work,  and  was  a  con- 
trivance the  purpose  of  which,  when  pulled,  was  to  cut  off  the  electricity 
from  the  wires  and  deaden  them ;  that  said  box  was  defective,  and  that 
the  wires  that  should  have  passed  through  it  had  been  jumped  out  of 
it,  or  not  so  arranged  with  reference  to  the  wires  as  to  perform,  when 
pulled,  the  function  for  which  it  was  •  intended.  Appellee  further 
alleged  that  had  the  said  wires  and  said  box  been  properly  arranged, 
by  pulling  down  the  plug  of  said  box  said  wires  could  have  been  killed 
and  freed  from  electricity,  but  that  the  defendants,  Dallas  Electric 
Company  and  E.  M.  Reardon,  as  receiver  thereof,  and  the  Standard 
Light  and  Power  Company,  had  caused  the  said  wires  to  be  arranged 
with  reference  to  said  box  so  that  the  portion  of  said  wires  south  could 
not  be  deadened  or  killed  and  freed  from  electricity  by  pulling  the  plug 
in  the  said  box.  That  each  of  defendants  knew  of  this  condition  of  the 
box  and  wires^  and  could  have  known  by  the  use  of  ordinary  care  that 
said  box  and  wires  were  so  arranged  that  said  box  wouldvnot  perfonn 
the  function  for  which  it  was  designed,  and  that  said  wires  were  live. 

That  defendants  and  each  of  them  negligently  and  carelessly  failed  to 
repair  and  correct  the  defective  arrangement  of  said  wires  and  box,  and 
failed  to  notify  plaintiff  and  the  said  Wood,  and  that  by  reason  of  such 
negligence  and  the  negligence  of  the  said  foreman  Wood  in  failing  to 
ascertain  that  said  wires  and  box  were  so  defectively  arranged,  appellee 
sustained  injuries  as  alleged.  Appellee  further  charged  that  the  Dallas 
Electric  Company,  E.  M.  Reardon,  receiver  thereof,  and  the  Standard 
Light  and  Power  Company,  at  the  time  he  was  injured  and  prior  thereto 
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had  combined  and  consolidated^  and  were  in  fact  operating  together  as 
one  concern.  That  each  of  said  defendants  was  guilty  of  all  the  acts 
of  negligence  complained  of  in  his  petition,  and  participants  therein. 
That  if  said  work  of  transferring  said  wires  was  riot  being  done  and 
paid  for  by  defendants,  or  either  of  them,  then  the  same  was  being 
done  by  some  person  or  persons  or  association*  of  persons  to  plaintiff 
unknown,  but  that  said  work  was  being  done  with  the  full  knowledge, 
acquiescence,  consent,  and  by  authority,  of  defendants  and  each  of  them, 
and  for  the  benefit  of  defendants  and  each  of  them;  that  each  of  de- 
fendants had  represented  to  appellee  and  John  Wood  that  appellee  and 
said  Wood  and  each  of  the  gang  working  with  them,  was  working  for 
defendants  and  each  of  them,  and  that  it  was  the  duty  of  defendants 
and  each  of  them  to  furnish  appellee  safe  appliances  with  which  to  work 
and  to  exercise  ordinary  care  to  avoid  injury  to  him. 

The  appellants  filed  separate  answers,  excepting  generally  and  spe- 
cially to  appellee's  petition.  The  appellant  Dallas  Electric  Company 
denied  all  the  allegations  in  appellee's  petition,  and  pleaded  specially 
that  prior  to  the  4th  day  of  October  all  of  its  properties  and  plant  were 
in  the  possession  of,  and  being  operated  by,  E.  M.  Beardon,  as  receiver, 
who  had  been  duly  appointed  by  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas.  The  Standard  Light  and  Power 
Company  pleaded  a  general  denial,  and  E.  M.  Beardon  pleaded  general 
denial,  and  that  if  appellee  sustained  injuries  the  same  were  the  result 
of  his  own  negligence  in  that  appellee  was  a  lineman  of  large  experience 
and  knew  it  was  dangerous  to  take  hold  of  two  different  wires  at  the 
same  time,  and  notwithstanding  such  knowledge,  he  negligently  and 
unnecessarily  took  hold  of  'two  separate  wires  at  the  same  time,  but  for 
which  he  would  not  have  been  injured.  This  defendant  denied  that' 
appellee  was  in  his  employ,  either  as  receiver  or  otherwise,  but  averred 
that  appellee,  at  the  time  injured,  was  in  the  employ  of  a  committee  of 
the  bondholders  of  the  Dallas  Electric  Company,  and  in  nowise  under 
the  control  of  defendant  Beardon.  That  as  to  him,  Beardon,  the  said 
committee  of  bondholders  and  appellee,  in  the  construction  work  being 
done,  were  mere  licensees. 

-  Appellants,  by  their  first,  second,  third  and  fourth  assignments  of 
error,  complain  of  the  action  of  the  court  in  overruling  their  respective 
special  exceptions  to  appellee's  petition. 

The  special  exception  of  the  Dallas  Electric  Company  is,  in  substance, 
that  from  appellee's  petition  it  manifestly  appears  that  at  the  time  of 
the  alleged  injuries  to  plaintiff,  the  defendant  and  its  properties  were 
in  the  possession  of  and  being  operated  by  E.  M.  Beardon,  as  receiver, 
dniy  appointed  and  qualified,  and  hence  no  cause  of  action  is  shown 
against  it  The  special  exception  of  the  Standard  Light  and  Power 
Company  is  to  the  effect  that  appellee's  petition  shows  no  cause  of 
action  against  it,  because  it  does  not  appear  therefrom  that  appellee 
sustained  any  contract  relation  whatever  with  this  appellant. 

The  special  exceptions  of  E.  M.  Beardon  are: 
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''(1)  Defendant  specially  excepts  to  that  portion  of  plaintiffs  peti- 
tion which  undertakes  to  aver  that  he  held  out  to  plaintiff  that  plaintiff 
was  in  his  employ,  and  that  no  such  acts,  facts  or  circumstances  are 
averred  as  are  sujfficient  to  create  the  relation  of  master  and  servant 
between  plaintiff  and  this  defendant  by  estoppel. 

"(2)  Said  defendant  specially  excepts  to  so  much  of  plaintiffs 
petition  as  undertakes  to  set  forth  that  certain  persons  or  association  of 
persons  were  the  agents  of  this  defendant  in  the  matter  of  the  construc- 
tion work  upon  which  the  plaintiff  was  engaged  at  the  time  of  the  acci- 
dent, in  that  no  such  acts,  facts  or  circumstances  are  averred  as  are 
sufficient  to  show  that  the  relation  of  agency  existed  between  this  de- 
fendant and  such  persons  or  association  of  persons/' 

When  tested  by  the  allegations  of  appellee's  petition,  which  are  to  be 
taken  as  true  for  the  purposes  of  these  exceptions,  we  believe  there  is 
no  error  in  the  court's  action  in  refusing  to  sustain  either  of.  the  fore- 
going exceptions.  The  appellee  alleged,  in  effect,  that  the  business  of 
appellant  was  identical,  managed  and  operated  in  the  same  city,  for  the 
same  purposes;  that  appellants  at  the  time  of  the  injury  to  appellee  had 
combined  and  consolidated  their  business,  and  in  fact  were  operating 
together  and  carrying  on  said  business  as  one  concern,  for  their  joint 
use  and  benefit ;  that  by  invitation,  consent  and  authority  of  each  of  the 
appellants,  appellee  was  at  work  with  and  upon  the  property  of  each 
of  appellants  at  the  time  he  was  injured ;  that  appellants  and  each  of 
them  had  represented  to  appellee  and  to  the  foreman,  John  Wood,  that 
they  and  each  of  them  were  employed. by  and  working  for  defendants 
and  each  of  them.  While  the  facts  and  circumstances,  if  known  to 
appellee,  creating  the  relation  of  master  and  servant  between  appellants 
and  appellee,  might  have  been  more  fully  alleged,  yet  we  believe  the 
petition,  taken  as  a  whole,  is  sufficient  in  that  particular  and  not  ob- 
noxious to  the  special  exception  leveled  at  it  on  that  ground. 

It  may  be  conceded  as  a  correct  proposition,  generall}^  that  when  all 
the  properties  of  a  corporation  are  legally  in  the  possession  of  and  being 
operated  by  a  receiver,  such  corporation  is  not  liable  for  injuries  result- 
ing from  the  negligent  operation  of  such  properties  by  the  receiver.  In 
order,  however,  to  relieve  the  corporation  from  liability  in  such  case  the 
management  and  control  of  the  corporate  property  must  be  exclusive. 
If  tlie  corporation,  with  the  consent  of  the  receiver,  remains  in  joint 
control  and  management  of  its  property,  and  operates  the  same  in  con- 
junction with  its  receiver,  or  if  the  appointment  of  the  receiver  was 
^  collusive  and  made  at  the  instance  of  the  corporation  for  its  benefit  and 
with  a  view  of  placing  its  property  beyond  the  reach  of  its  creditors,  or 
to  shield  it  from  liability  for  injuries  inflicted  by  reason  of  its  negli- 
gence, then  it  seems  such  receiver  might  be  held  to  be  the  agent  of  such 
corporation  and  liable  for  his  acts.  Hicks  v.  Railway  Co.,  62  Texas, 
41;  Ryan  v.  Hays,  62  Texas,  52;  Texas  &  P.  Railway  Co.  v.  Johnson, 
76  Texas,  421. 

The  appellants,  by  their  fifth  assignment  of  error,  attack  the  action 
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of  the  trial  court  in  permitting  the  appellee's  witness  Frank  Swor  to 
answer  the  following  questions: 

(1)  "How  did  it  happen  that  the  Standard  Light  and  Power  Com- 
pany were  furnishing  power  to  the  patrons  of  the  Dallas  Electric  Com- 
pany?" To  this  question  and  proposed  answer,  the  appellants  objected 
on  the  grounds  "that  same  was  immaterial,  irrelevant  and  not  pertinent 
to  any  issue  in  the  case.''  The  objection  was  overruled  and  the  witness 
answered,  "I  can  not. say  positive  why  it  was.  I  never  saw  the  papers 
that  were  drawn  up,  but  it  was  naturally  assumed  that  one  and  both 
companies  belonged  to  the  same  people." 

(2)  "State  what  the  custom  was,  if  any,  about  interchanging  power." 
To  this  question  and  proposed  answer  the  same  objection  was  inter- 
posed, with  the  additional  ground  that  same  was  misleading.  The  court 
overruled  the  objection  and  the  witness  stated,  "Well,  they  interchanged 
power;  that  is  the  Dallas  Electric  Company  put  it  on  the  Standard 
Light  and- Power  Company's  wires  whenever  they  saw  fit,  or  needed  th^ 
use  of  the  power."  The  objection  to  this  testimony,  as  appears  from 
counsel's  brief,  is  based  upon  the  proposition  that  appellant  Eeardon's 
special  exception,  "to  so  much  of  appellant's  petition,"  as  undertook  to 
aver  that  the  two  electric  companies  were  operating  together  as  one  con- 
cern, had  been  sustained,  and  that  feature  of  the  case  eliminated.  The 
appellant  is  not  supported  in  this  contention  by  the  record  before  us. 
The  judgment  of  the  court  recites  that,  "so  much  of  the  allegation  in 
the  petition  as  charged  partnership  between  the  defendant  corporations 
and  a  trust  between  the  defendant  corporation  be  and  the  same  is 
hereby  sustained,  and  the  said  allegation  of  partnership  and  trust  in 
plaintiff's  petition  is  hereby  stricken  out,"  but  that  "the  exception  to 
the  remaining  portion  of  said  paragraph  be  and  the  same  is  hereby 
overruled."  The  remaining  portion  of  this  paragraph  of  plaintiff's 
petition,  among  other  things,  charged  that  "appellants,  at  the  time 
appellee  was  injured  and  prior  thereto,  had  combined,  consolidated,  and 
were  in  truth  and  in  fact  operating  together  as  one  concern."  Under  the 
allegations  of  appellee's  petition  we  believe  the  facts  sought  to  be 
elicited  were  relevant  and  pertinent,  and  that  the  grounds  of  the  objec- 
tion urged  not  well  taken.  That  portion  of  the  answer  of  the  witness 
to  the  first  question,  wherein  he  states,  "I  never  saw  the  papers  that 
were  drawn  up,  but  it  was  naturally  assumed  that  one  and  both  com- 
panies belonged  to  the  same  people,"  was  improper,  and  suitable  objec- 
tion to  such  portion  of  said  answer,  had  it  been  made,  should,  and 
doubtless  would,  have  been  sustained. 

Appellant's  sixth  assignment  of  error  relates  to  the  action  of  the 
court  in  refusing  to  allow  the  witness  Swor  to  testify  at  the  instance 
of  appellant  that  the  "cut-off  box,"  in  the  condition  it  was  when  the 
foreman  John  Wood  went  to  pull  it,  to  a  man  not  knowing  that  the 
wires  had  been  jumped  out  of  the  box,  would  indicate  that  the  current 
of  electricity  was  cut  off.  To  this  testimony  objection  was  made  upon 
the  ground  that  it  called  for  the  opinion  of  the  witness,  and  the  objec- 
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tion  sufitained.  We  can  not  agree  to  this  ruling.  The  condition  of  the 
box  and  what  its  appearance  indicated  at  that  time  to  Wood  was  a 
material  fact  in  the  case,  and  if  the  witness  'knew  what  the  condition 
of  the  box  at  that  time  indicated,  his  statement  of  it  would  not  be  the 
expression  of  an  opinion  or  conclusion  of  the  witness,  but  a  fact  We 
find,  however,  that  the  statement  of  facts  shows  that  this  witness,  as 
well  as  John  Wood,  did  testify  along  this  line,  and  stated,  without  ob- 
jection, that  "if  I  should  see  no  wires  going  into  the  box,  it  would 
indicate  to  me  that  the  box  was  not  in  use  at  all,  but  if  I  did  not  know 
that  the  wires  had  been  jumped  out  of  the  box,  and  saw  that  it  waa 
pulled,  that  would  indicate  to  me  that  the  current  had  been  cut  ofiL'' 
The  witness  Wood  testified  substantially  the  same. 

It  was  an  important,  if  not  the  controlling,  question  in  the  case, 
whether  or  not  the  foreman,  John  Wood,  exercised  ordinary  care  in  the 
matter  of  ascertaining  whether  or  not  the  current  of  electricity  had 
been  cut  off  the  wires  witli  which  appellee  had  to  work.  The  determina- 
tion of  this  question  was  for  the  jury,  and  we  regard  the  exclusion  of 
the  answer  of  the  witness,  Ben  Murrell,  to  the  first  question  presented 
in  appellants'  bill  of  exception  number  4  and  seventh  assignment  of 
error  as  being  correct.  The  question  was,  "Would  any  experienced  line- 
man, under  the  conditions  of  the  box  as  testified  to  by  you,  have  thought 
it  necessary  to  climb  that  pole  for  the  purpose  of  examining  to  see 
whether  or  not  somebody  had  jumped  out  the  wires?*'  The  foreman 
Wood  contented  himself,  in  the  examination  of  the  cut-off  box  to  find 
out  whether  or  not  the  current  had  been  cut  off  and  the  wires  deadened, 
by  merely  looking  up  at  it  from  the  ground,  and  his  conduct  involved 
the  question  of  whether  or  not,  in  the  exercise  of  ordinary  care  to  avoid 
injury  to  appellee,  this  was  sufficient,  or  whether  the  exercise  of  such 
care  would  require  him  to  ascend  the  pole  on  which  said  box  was  sit- 
uated and  make  a  closer  examination  of  the  same.  This  was  the  veiy 
question  for  the  determination  of  the  jury,  from  all  the  evidence  and 
circumstances  of  the  case,  and  the  answer  sought  to  be  elicited  from 
the  witness  by  this  interrogatory  would  have  been  but  his  opinion,  and 
an  invasion  of  the  province  of  the  jury.  What  has  been  said  with  refer- 
ence to  the  action  of  the  court  in  excluding  the  testimony  of  the  wit- 
ness Swor  is  applicable  to  the  second  question  asked  the  witness  Murrell, 
and  to  the  court's  ruling  thereon,  as  presented  in  this  assignment  of 
error. 

The  eighth  assignment  of  error  presents  the  same  question  contained 
in  appellants'  seventh  assignment  of  error,  and  what  has  been  said  of 
that  assignment  disposes  of  this  one. 

This  brings  us  to  appellants'  ninth  assignment  of  error.  It  appears 
that  while  the  witness  Frank  Swor  was  being  examined  by  the  attorney 
for  appellee,  the  following  question  was  propounded  to  him:  "Now, 
Mr.  Etheridge  asked  you  if  a  man,  looking  up  and  seeing  the  boxes 
pulled,  the  wires  south  of  that  were  dead,  would  it  not  also  be  his  duty 
to  see  what  passed  through  the  box?"    Appellants  objected  to  this  ques* 
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tion  on  fh6  gtounds  that  it  is  leading  and  suggestive  of  the  desired 
answer^  and  because  involving  a  question  of  law.  The  objections  were 
Overruled,  and  ^'thereupon  and  before  the  witness  had  answered  the  said 
question,  the  appellee^s  counsel  propounded  to  him  the  further  ques- 
tion :  '^Was  it  not  his  duty  to  see  that  the  wires  passed  through  it,  so 
pulling  it  would  kill  it;"  To  this  question  the  same  objection,  that  it 
was  leading,  and  suggestive  of  the  desired  answer  and  involved  a  ques- 
tion of  law,  was  urged,  but  the  objection  was  overruled  and  the  witaess 
permitted  to  answer,  "Yes/*  As  said  in  discussing  the  action  of  the 
court  in  excluding  the  answer  of  the  witness  Ben  Murrell  to  the  first 
question  asked,  as  shown  by  bill  of  exception  number  4  and  seventh 
assignment  of  error,  one,  if  not  the  vital  issue  in  the  case,  was  whether 
or  not  John  Wood  exercised  ordinary  care  in  acting  upon  the  appear- 
ances of  the  cut-off  box,  and  in  not  ascending  the  pole  and  making  a 
closer  examination  of  its  condition.  The  question  here  complained  of 
was  clearly  leading,  and  the  answer  thereto  the  expression  of  the  opinion 
of  the  witness,  and  should  have  been  excluded.  The  issue  here  pre- 
sented was  sharply  drawn,  and  was  a  most  material  point  for  the  de- 
cision of  the  jury.  Evidently  the  opinion  of  this  witness  was  calculated 
to  and  doubtless  did  exercise  great  influence  with  the  jury  in  arriving 
at  their  verdict,  and  is  such  an  error  as  "^ill,  if  for  no  other  reason, 
require  a  reversal  of  the  case. 

In  view  of  the  conduct  of  the  appellants  in  the  management  of  their 
business,  as  disclosed  by  the  evidence  and  record  in  the  case,  we  believe 
no  serious  error  was  committed  in  permitting  the  appellee  to  testify 
that  he  believed  he  was  working  for  the  Dallas  Electric  Company,  Mr. 
Beardon,  receiver;  nor  in  allowing  him  to  state  that  John  Wood,  and 
no  other  person,  ever  told  him  that  he  was  not  working  for  that  com- 
pany. The  bare  belief,  it  is  true,  of  the  appellee  that  the  relation  of 
master  and  servant  existed  between  him  and  the  appellant  Dallas 
Electric  Company,  or  that  such  relation  existed  between  said  appellant 
and  John  Wood,  not  induced  or  created  by  the  acts  and  conduct  of 
appellant,  would  not  have  the  effect  to  create  such  relationship,  nor 
render  liable  the  Dallas  Electric  Company  as  employer  of  said  Wood.  If, . 
however,  the  Dallas  Electric  Company  represented  to  appellee  that  he 
was  in  its  employ,  and  otherwise  by  its  acts,  calculated  to  and  intended 
to  accomplish  that  object,  induced  appellee  to  believe  that  he  was  its 
servant,  or  that  John  Wood  was  its  employe,  and'  accepted  appellee's  ■ 
services,  such  acts  on  its  part  would,  we  believe,  estop  it  to  deny  its 
liability  for  its  wrongful  and  negligent  acts  or  such  acts  of  said  Wood, 
resxdting  in  injury  to  him. 

A  number  of  questions  were  asked  appellants'  witness  Bonta,  by  their 
attorney,  as  to  the  relationship  of  one  Eames  to  appellants.  It  seems 
from  the  questions  propounded  that  it  was  the  purpose  of  appellants 
to  show  by  this  witness  that  Eames  represented  the  bondholders'  com- 
mittee in  the  reconstruction  work  and  repairs  done  on  the  Dallas  Elec- 
tric Company's  properties,  and  not  the  Dallas  Electric  Company,  nor 
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either  of  the  other  appellants.  Objections  were  made  to  the  several 
questions  asked  by  appellee^  on  the  grounds  that  each  of  said  questions 
were  leading  and  called  for  the  opinion  of  the  witness.  The  court 
sustained  the  objections,  and  in  this  we  believe  there  was  no  error. 
Besides,  an  inspection  of  the  record  discloses  that  the  witness  did 
testify  to  the  facts  sought  to  be  established  by  the  questions  and  answers, 
notwithstanding  the  court  excluded  them  at  the  time  here  complained  of. 

One  paragraph  of  the  courfs  general  charge  reads  as  follows:  *^oii 
are  instructed  that  if  you  find  and  believe  from  the  evidence  before  you 
that  the  defendant,  E.  M.  Keardon,  receiver,  and  the  bondholders  of 
the  Dallas  Electric  Company,  were  operating  and  co-operating  together 
in  the  city  of  Dallas,  at  the  time  of  plaintiff's  injury,  in  the  matter  of 
furnishing  electricity  to  their  patrons  in  the  city  of  Dallas;  that  is  to 
say,  if  you  believe  from  the  evidence  before  you  that  the  possession  of 
E.  M.  Reardon,  receiver,  was  not  exclusive  as  receiver  of  the  properties 
of  the  Dallas  Electric  Company,  and  that  he  suffered  and  permitted  the 
Dallas  Electric  Company,  through  its  bondholders,  to  have  joint  pos- 
session of  the  properties,  for  the  purpose  of  reconstructing  the  plant; 
and  you  further  find  and  believe,  from  the  evidence  before  you,  that  the 
primary  boxes  had  been  so  rearranged  with  reference  to  the  primary 
wires,  that  when  the  said  primary  boxes  were  pulled,  it  would  not  cut 
off  the  current  of  electricity  from  the  primary  wires;  and  if  you  also 
find  that  the  defendant  Standard  Light  and  Power  Company  had  re- 
arranged the  primary  boxes  at  the  corner  of  Main  and  Ervay  streets, 
and  that  said  last  named  company  had  not  notified  John  Wood,  or  the 
plaintiff,  of  such  rearrangement  of  the  boxes,  you  will  find  against  all 
three  of  the  said  defendants,  unless  you  find  that  a  person  of  ordinary 
prudence  would  not  have  used  any  more  care  than  was  used  by  said  de- 
fendants, or  either  of  them,  to  avoid  the  accident.'* 

This  paragraph  of  the  court's  charge  is  assailed  on  the  ground  that 
appellee  sustained  no  contract  relation  to  the  Standard  Light  and 
Power  Company,  and  that  although  he  and  his  employer  may  have  had 
the  consent  of  that  company  to  work  upon  its  poles,  yet  the  only  duty 
that  company  owed  appellee  was  the  negative  one  of  exercising  ordinary 
care  to  avoid  inflicting  injury  upon  him,  and  that  the  Standard  Light 
and  Power  Company  did  not  owe  appellee  the  duty  of  exercising  ordi- 
nary care  to  soe  that  he  did  not  sustain  injury.  It  also  claimed  that 
this  charge  is  error  as  to  the  appellant  Reardon,  if  appellee  was  in  the 
employ  of  the  bondholders  of  the  Dallas  Electric  Company  or  of  a  com- 
mittee of  such  bondholders,  and  not  in  the  employ  of  Reardon.  The 
theory  upon  which  this  charge  is  attacked  is  that  appellee  was  not  in 
the  employ  of  either  the  Standard  Light  and  Power  Company  or  of 
E.  M.  Reardon,  and  that,  although  appellee  and  the  persons  for  whom 
he  was  at  work  at  the  time  he  was  injured,  may  have  been  doing  the 
work  with  the  consent  and  by  permission  of  that  company  and  Reardon, 
yet  he  and  they  were  mere  licensees.  Ordinarily  no  other  duty  is  due 
a  licensee  than  that  stated,  and  admitting,  for  the  sake  of  argument,  that 
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in  80  far  as  the  appellants  named  are  concerned,  that  appellee  and  those 
in  whose  employ  he  was,  were  mere  licensees,  still  we  are  of  the  opinion 
that  the  above  rale  can  not  be  invoked  under  the  facts  in  this  case. 
This  case  is  unlike  one  where  a  person,  by  invitation  or  otherwise,  goes 
upon  the  premises  of  another  and  is  injured  by  reason  of  some  defective 
condition  thereof  which  could  not  have  been  reasonably  foreseen  and 
anticipated  by  the  owner,  or  where  such  person,  having  gone  upon  the 
premises  without  having  been  directed  to  do  so,  or  without  the  consent 
and  permission  of  the  owner,  engages  in  work  with  dangerous  ma- 
chinery, situated  on  said  premises,  and  is  hurt  In  such  case  we  believe 
the  rule  contended  for  by  appellants  would  apply.  But  heire  the  appel- 
lants are  engaged  in  conducting  and  carrying  on  business  affecting  the 
general  public,  and  necessarily  to  some  extent  dangerous  in  its  nature 
and  operation.  The  danger  incident  to  the  handling  of  appellants' 
wires  and  the  consequence  of  coming  in  contact  with*  wire**  charged  with 
electricity  was  well  known  to  them.  The  injury  to  appellee  could  have 
been  reasonably  anticipated  by  them;  and  if  they  had  combined  and 
consolidated  their  business  and  were  operating  together  as  one  concern, 
or  if  the  appellee,  with  their  knowledge  and  consent,  was  permitted  to 
work  with  and  upon  the  wires  and  poles  as  alleged  in  appellee's  peti- 
tion, we  believe  that  under  such  circumstances  they,  or  such  of  them  as 
80  knew  and  permitted  said  work,  owed  him  the  duty  to  exercise  ordi- 
nary care  to  prevent  injury  to  him  while  so  engaged. 

Complaint,  however,  is  made  of  this  charge  in  another  respect,  and 
we  believe  it  is  subject  to  the  criticism.  It  will  be  observed  that  the 
court  in  effect  instructed  the  jury  that  if  the  possession  of  E.  M.  Rear- 
don  was  not  exclusive  as  receiver  of  the  properties  of  the  Dallas  Electric 
Company,  and  permitted  the  Dallas  Electric  Company,  through  its 
bondholders,  to  have  joint  possession  of  the  properties  for  the  purpose 
of  reconstructing  the  plant,  and  that  the  Standard  Light  and  Power 
Company  had  rearranged  the  primary  boxes  at  the  comer  of  Main  and 
Ervay  streets,  so  that  the  box  when  pulled  would  not  cut  off  the  current 
of  electricity  from  the  wires,  and  said  last  named  company  had  not 
notified  John  Wood  or  the  appellee  of  such  rearrangement  of  the  boxes, 
then  to  find  against  all  three  of  the  defendants.  This  charge  does  not 
snbmit  any  act  of  the  Dallas  Electric  Company  and  E.  M.  Reardon,  or 
of  either  of  them,  for  the  determination  of  the  jury  as  negligence  on 
their  part,  but  assumes,  as  negligence  per  se  on  the  part  of  the  Standard 
Liight  and  Power  Company,  the  rearrangement  of  the  primary  boxes  and 
failure  by  it  to  notify  John  Wood  or  appellee  of  such  rearrangement, 
and  authorizes  a  verdict  against  Reardon  and  the  Dallas  Electric  Com-* 
pany  for  such  negligence. 

This  charge  was  erroneous  and  calculated  to,  and  doubtless  did,  mis- 
lead the  jury,  and  if  the  error  could  have  been  corrected  by  other  por- 
tions of  the  court's  charge,  or  by  requested  special  charges,  we  find 
none  in  the  record  to  that  effect.  If  the  Dallas  Electric  Company  and 
£•    M.  Reardon,  as  receiver,  was  in  the  joint  possession  of  the  Dallas 
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Electric  Company^d  properties,  operating  the  same  for  their  joint  ac- 
count, or  permitted  tlie  bondholders  of  said  electric  company,  as  theii 
or  liis  agents,  to  reconstruct  and  repair  such  properties,  and  John  Wood 
was  in  their  employ,  or  the  employ  of  either  of  tliem,  as  foreman,  with 
authority  to  control  and  command  appellee  in  his  work,  and  Wood 
failed  to  exercise  ordinary  care  to  ascertain  the  condition  of  the  cut-off 
box  and  to  see  that  the  current  of  electricity  was  in  fact  cut  off  and  the 
wires  deadened,  and  this  was  negligence,  and  proximately  caused  ap- 
pellee's injuries,  then  we  think  the  Dallas  Electric  Company  and  £.  M. 
lleardon,  as  receiver,  would  be  liable  to  appellee  for  the  damages  so 
sustained  by  him.  And  if  the  Standard  Light  and  Power  Company's 
business  and  that- of  the  Dallas  Electric  Company  and  E.  M.  B^ardoai 
had  been  combined  and  consolidated,  and  they  were  acting  together  in 
operating  said  business  as  one  concern,  then  it  would  seem  that  all 
would  be  responsible  for  the  acts  of  negligence  of  either,  and  could  be 
required  to  respond  in  damages  for  the  injury,  if  any,  inflicted  upon 
the  appellee.  If,  however,  the  Standard  Light  and  Power  Company 
had  not  consolidated  its  business  with  that  of  Reardon  and  the  Didlas 
Electric  Company,  and  was  not  acting  and  co-operating  with  them,  but 
authorized  or  permitted  appellee  to  work  upon  its  pples  and  with  its 
wires,  and  failed  to  exercise  ordinary  care  to  keep  said  wires  and  poks 
in  a  reasonably  safe  condition  to  prevent  injury  to  appellee  while  at 
work  upon  and  with  the  same,  then  it  would  seem  said  company  would 
be  liable  to  appellee  for  the  damages  sustained  by  reason  of  his  injuries^ 
regardless  of  the  liability  of  the  other  appellants. 

In  another  paragraph  of  the  court's  charge  the  jury  were  instructed 
as  follows:  *'It  is  the  duty  of  the  master  to  furnish  reasonably  safe 
appliances  for  the  use  of  the  servant.  It  was  therefore  the  duty  of  the 
party  employing  the  plaintiff  to  use  that  care  which  an  ordinarily  pru- 
dent person  would  have  used  under  similar  circumstances  to  see  that 
the  current  of  electricity  had  been  cut  off  from  the  wires  which  he  wis 
handling  at  the  time  of  the  accident;  ^nd  if  you  find' and  believe  from 
the  evidence  that  the  degree  of  care  mentioned  last  was  used  by  all  tiie 
defendants,  then  you  will  find  in  favor  of  all  of  said  defendants."  The 
converse  of  this  proposition  is,  that  if  all  the  defeirdants  did  not  use 
such  care  to  see  that  the  current  of  electricity  had  been  cut' off  from 
the  wires,  in  that  event  the  verdict  should  be  against  all  of  the  defend- 
ants. This  might  be  true  or  not  according  to  the  finding  of  the  juiy 
upon  the  facts  touching  each  defendant,  under  proper  instructions  sub- 
mitting the  issues  applicable  to  each  of  them.  To  this  unqualified  in- 
•struction  we  do  not  assent.  If  an  opportunity  had  been  afforded  them, 
the  jury  might  have  concluded  from  the  evidence  that  if  the  Standaid 
Light  and  Power  Company  exercised  ordinary  care  to  provide  the  wires 
with  a  "cut-off  box'*  properly  arranged  to  cut  off  from  the  wires  the 
current  of  electricity,  when  pulled,  and  had  not  combined  its  business 
with  that  of  the  Dallas  Electric  Company  and  Beardon,  receiver,  their 
duty  had  been  performed,  and  that  it  was  not  required  of  them  to  go 
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further  and  use  Buch  care  to  see  that  such  box  had  been  pulled  and  the 
electricity  actually  cut  off. 

The  objection  to  the  charge  upon  the  ground  that  there  was  no  "con- 
tract relation''  existing  between  appellee  and  the  Standard  Light  and 
Power  Company,  and  that  its  only  duty  was  to  exercise  ordinary  care  to 
avoid  inflicting  injury  upon  appellee,  can  not  be  sustained  under  the 
evidence  as  shown  by  the  record  before  us.  In  so  far  as  the  charge  is  in 
conflict  with  the  special  charge  number  14,  given  at  the  request  of  the 
appellants,  it  is  sufficient  to  say  that  such  error,  if  any,  will  not  likely 
occur  upon  another  trial.  Practically  the  same  vice  exists,  as  that  above 
discussed,  in  the  paragraph  of  the  court's  charge  set  out  in  appellant's 
fifteenth  assignment  of  error,  and  the  same  objections  substantially 
urged  against  it.  What  has  already  been  said  therefore  with  reference 
to  the  other  paragraphs  is  applicable,  and  sufficient  to  dispose  of  this 
assignment.  The  same  may  be  said  of  the  sixteenth,  seventeenth,  eigh- 
teenth and  nineteenth  assignments  of  error. 

By  his  requested  special  charge  number  4,  as  set  forth  in  the  twen- 
tieth assignment  of  error,  appellant  Reardon  sought  to  have  the  issue 
submitted  to  the  jury,  whether  or  not  the  committee  of  the  bondholders 
of  the  Dallas  Electric  Company  sustained  the  relation  of  "independent 
contractors"  to  the  said  Reardon,  as  receiver,  and  if  so,  to  find  a  verdict 
for  him,  "notwithstanding  they  should  further  find  that  said  bond- 
holders' committee,  or  some  one  in  their  employ,  may  have  been  guilty 
of  negligence  resulting  in  injury  to  the  plaintiff."  In  our  opinion,  this 
issue  was  not  sufficiently  raised  by  the  evidence  to  require  its  submis- 
sion, and  the  conrfs  refusal  to  give  it  was  correct. 

Appellants'  remaining  assignments  of  error  from  the  twenty-first  to 
thirtieth,  inclusive,  relate  to  the  action  of  the  court  in  refusing  special 
charges  asked.  These  charges,  in  the  main,  were  upon  the  weight  of  the 
evidence,  and  relate  to  matters  discussed  and  disposed  of  under  other 
assignments,  not  demanded  by  the  evidence,  and  contained,  for  the 
most  part,  incorrect  propositions  of  law  as  applied  to  the  evidence.  In 
view  of  the  fact  that  the  case  is  to  be  remanded,  we  deem  it  proper  to 
say  that  we  think  the  defendants  are  entitled  to  have  their  theory  of 
the  law  presented  affirmatively  to  the  jury  by  appropriate  instructions. 

The  issues  raised  by  the  evidence  applicable  to  each  defendant  should 
be,  in  our  opinion,  separately  submitted  to  the  jury,  so  that  confusion 
may  be  avoided,  and  the  facts  upon  which  each  one's  liability,  if  liable, 
rests,  may  be  clearly  understood. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Iv— Assmned  Kiak— Defective  Applianoe— ''Appredatiiig  Dangei"— Charge. 

In  an  action  by  an  experienced  brakeman  who  was  injured  by  reason  of  the 
defective  working  of  an  automatic  car  coupler,  and  was  familiar  with  the  coupler 
and  its  liability  to  not  work  properly,  and  with  what  was  then  being  done,  a 
charge  that  plaintiff  assumed  the  risk  from  the  defective  condition  of  the  coupler 
if  tlie  same  was  open  to  ordinary  observation  and  plaintiff  knew  and  appre- 
ciated the  danger  therefrom,  or  in  the  course  of  his  employment  must  nra 
known  and  appreciated  tlie  same,  was  misleading  and  inapplicable  under  the 
facts,  tliere  being  nothing  raising  the  issue  that  plaintiff  did  not  appreciate  the 
danger,  or  justifying  this  limitation  of  the  assumption  of  risk. 

8. — Same — Contributory  Negligence— Charge. 

A  charge  that  the  jury  should  return  a  verdict  for  plaintiff  if  defendant 
was  guilty  of  negligence  as  alleged,  without,  in  that  paragraph,  niaking  the  ex- 
ceptions relative  to  the  defenses  of  assumed  risk  and  oontiibutory  negligenoe, 
is  not  error  as  excluding  Uiose  defenses  where  they  are  submitted  in  subsequent 
paragraphs,  though  tlie  better  practice  would  be  to  so  construct  the  charge  as 
to  obviate  such  objection. 

8.— Railroads— Degree  of  Care— Employe  as  Mere  Licensee-Mhistom— Charge 

Where  tfie  duties  of  a  freight  brakeman  did  not  begin  until  his  train  ms 
made  up  in  the  yards,  and  he  went  into  the  caboose  with  his  necessary  outfit 
for  the  trip  while  the  train  was  being  made  up,  his  presence  there  coold  not 
be  regarded  as  that  of  a  volunteer  or  mere  licensee  if  it  was  the  usual  custem 
for  brakemen  so  to  do.  See  charge  as  to  such  custom  and  its  effect  that  mij 
have  been  misleading. 

Appeal  from  the  District  Court  of  Tarrani  Tried  below  before  Hon. 
M.  E.  Smith. 

N,  H.  LassUer  and  Robt  Harrison,  for  appellant- 

W.  P,  McLean  and  McLean  &  Scott,  for  appellee. 

STEPHENS,  Associate  Justice.— Appellee  was  severely  injured 
in  appellant's  switch  yards  at  Fort  Worth  about  June  30,  1902,  a  little 
after  10  o'clock  at  night,  on  account  of  which  he  recovered  a  verdict 
and  judgment  for  $14,000,  from  which  this  appeal  is  prosecuted.  He 
was  a  freight  brakeman  for  appellant,  and  had  been  for  nearly  a  year, 
when  he  was  injured,  runnng  between  Fort  Worth  and  Chickasha. 
Having  been  called  that  night  to  go  out  on  this  run,  he  went  down  to 
the  yards  about  thirty  minutes  before  his  train  was  due  to  leave,  carry- 
ing a  lantern,  and  also  a  valise  containing  his  clothes  and  lunch.  His 
train  was  then  being  made  up,  and  the  caboose  to  be  attached  to  it  was 
still  on  a  switch  track  and  was,  as  he  knew,  being  handled  by  the 
switch  crew  (to  which  he  did  not  belong)  engaged  in  making  up  the 
train.  He  at  once  stepped  upon  the  rear  platform  of  the  caboose,  un- 
locked the  door  and  entered,  leaving  the  lantern  on  the  platform  and 
placing  the  valise  on  the  inside.  He  then  undertook  to  light  the  lamp 
in  the  caboose,  when  a  sudden  jerk  threw  him  head  first  through  the  door 
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he  had  just  opened  and  over  the  platform  to  the  ground^  where  he  was 
run  over  by  the  cabooBe,  which  severed  his  right*  arm  and  shoulder. 
The  switchmen  had  undertaken,  by  reversing  the  engine  and  uncoupling 
the  caboose  from  the  rest  of  the  string  of  cars  they  were  handing,  to 
kick  the  caboose  down  the  track,  but  it  failed  to  uncouple,  and  this 
caused  the  jerk  which  threw  appellee  out.  Appellee  was  aware  of  what 
they  were  attempting  to  do.  Whether  this  failure  to  uncouple  was  due 
to  a  defect  in  the  coupling,  or  to  the  negligence  of  the  brakeman  in 
failing  to  promptly  and  suflBciently  pull  up  the  coupling  pin,  or  to  un- 
avoidable accident,  was  controverted  and  not  conclusively  shown  by  the 
evidence. 

The  separation  of  the  caboose  from  the  rest  of  the  train,  which  imme- 
diately followed  the  jerk,  was  due  either  to  the  rebound  inevitable  in 
such  cases,  or  to  a  tardy  but  finally  successful  effort  on  the  part  of  the 
brakeman  to  pull  up  the  pin.  The  testimony  of  the  brakeman  was  to 
the  effect  that  he  pulled  up  the  pin  promptly  and  sufBciently,  and  that 
automatic  couplers  would  frequently,  or  at  least  occasionally,  fail  to 
uncouple  in  the  first  instance.  Appellee  admitted  that  they  would 
sometimes  fail,  and  had  done  so  on  his  train.  The  testimony  also 
tended  to  show  that  he  must  have  been  familiar  both  with  the  kind 
and  condition  of  the  couplers  on  this  caboose,  as  well  as  with  the  kind 
used  by  appellant  generally.  The  jerk  produced  by  the  failure  of  the 
cars  to  uncouple  might  not  and  probably  would  not  have  thrown  appellee 
overboard  if  the  guard  chain  at  the  rear  end  of  the  caboose  had  not 
been  unfastened  at  one  end.  The  evidence  tended  to  show  that  it  was 
the  duty  of  appellant's  car  inspector  to  see  that  the  guard  chains  were 
in  proper  condition,  that  is,  hooked  up,  before  cabooses  were  turned 
over  to  those  making  up  the  trains.  Appellee  denied  seeing  that  the 
chain  on  the  caboose  from  which  he  was  thrown  was  down  when  he 
boarded  it,  but  admitted  he  could  have  done  so  if  he  had  looked.  His 
evidence  also  tended  to  show  that  it  was  customary  and  in  the  line  of 
duty  for  a  freight  brakeman,  when  called  to  go  out  on  his  run,  to  go, 
with  his  lantern  and  valise,  direct  to  the  caboose  to  be  attached  to  his 
train  while  it  is  yet  in  the  yards  and  before  the  train  is  made  up  and 
there  wait  for  the  conductor,  though  it  seems  clear  that  such  brakeman 
has  no  duty  to  perform  connected  with  the  making  up  of  such  train, 
and  that,  aside  from  acts  of  preparation,  his  work  does  not  really  begin 
till  the  train  is  fully  made  up. 

The  grounds  of  liability  submitted  in  the  charge  were  these :  Whether 
there  was  negligence,  first,  in  suddenly  reversing  the  engine  with  great 
or  unnecessary  violence;  second,  in  failing  to  have  the  guard  chain 
fastened  across  the  rear  end  of  the  caboose ;  third,  in  failing  to  have  the 
caboose  equipped  with  reasonably  safe  coupling  appliances;  fourth,  in 
the  manner  in  which  these  appliances  were  handled  in  this  instance  by 
the  yard  brakeman. 

The  grounds  of  defense  submitted  were  assumed  risks  and  contrib* 
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tttory  negligence.  The  issues  of  assumed  risks  were  thus  submitted: 
"4.  When  the  plaintiff  entered  the  service  of  the  defendant  he  as- 
sumed all  the  risks  ordinarily  incident  to  the  work  in  which  he  engaged, 
and  such  other  risks  of  which  he  had  knowledge,  or  in  the  course  of  his 
employment  he  must  necessarily  have  known,  (a)  Now  if  you  find 
and  believe  from  the  evidence  that  the  movement  of  the  train,  if  any, 
which  threw  plaintiff  from  the  caboose  was  such  as  is  usual  and  ordi- 
narily incident  to  the  business  in  which  plaintiff  was  engaged  on  the 
occasion  of  his  alleged  injury;  (b)  or  if  you  believe  from  the  evidence 
that  said  coupling  appliances  were  insufficient,  imsuitable  or  defective, 
and  unsafe  for  the  purpose  for  which  used,  and  you  believe  that  plaintiff 
knew  of  such  insufficiency  or  defective  and  unsafe  condition  of  the 
appliances,  or  if  the  same  were  open  and  obvious  to  ordinary  observa- 
tion and  plaintiff  knew  and  appreciated  the  danger  thereof,  or  in  the 
course  of  his  employment  he  must  necessarily  have  known  of  and  appre- 
ciated the  same,  then  he  will  be  deemed  to  have  assumed  the  risk  of 
danger  arising  by  reason  of  such  insufficiency  or  defective  condition,  if 
any,  in  said  coupling  appliances,  and  if  you  so  find  from  the  evidence, 
then  you  will  exclude  from  your  consideration  the  alleged  negligence  of 
defendant  based  upon  alleged  insufficiency  and  defective  coupling  de- 
vices. If  you  believe  from  the  evidence  that  the  plaintiff  knew  that  the 
chain,  known  as  the  guard  chain,  was  not  fastened  when  he  entered 
the  caboosCj  and  knew  and  appreciated  the  danger,  if  any,  incident  to 
the  same  being  down,  then  he  will  be  deemed  to  have  assumed  the  risk 
of  danger,  if  any,  arising  by  reason  of  said  guard  chain  being  down 
and  not  fastened,  and  if  you  so  believe  from  the  evidence,  then  yon 
trill  look  to  other  issues  herein  submitted  to  you  in  order  to  determine 
whether  the  defendant  is  liable,  and  not  consider  the  fact  of  said  guard 
chain  being  not  fastened,  if  it  be  a  fact.*' 

Error  is  assigned  to  these  charges  on  the  ground  that  'Hhere  was  no 
claim  that  the  plaintiff  did  not  appreciate  the  danger,  and  there  was 
BO  evidence  raising  this  issue  or  justifying  such  limitation  of  his  as- 
sumption of  risk;^'  and  we  think  the  position  is  well  taken. 
■  Cases  might  arise  in  which  it  would  be  proper  to  give  such  a  charge, 
us  for  instance  where  a  servant,  by  reason  of  ignorance  and  inexperi- 
ence, is  not  aware  of  the  danger  to  which  a  known  or  obvious  defect  in 
intricate  machinery  or  a  complex  situation  exposes  him,  but  no  such 
case  is  presented  by  the  record  before  us.  Appellee  was  a  brakeman  of 
several  years  experience,  and  was  not  only  familiar  with  the  couplers 
and  guard  chains  used  on  this  caboose,  but  was  aware  that  the  caboose 
was  about  to  be  uncoupled  and  kicked  by  the  yiard  men,  and  must  have 
known  as  well  as  appellant  or  anyone  else,  or  must  be  held  to  have 
known  what  would  be  the  probable  consequences  to  one  standing  up  as 
h&  was  in  the  caboose  about  to  be  kicked*  by  reversing  the  engine,  if,  by 
reason  of  a  defective  coupler,  it  should  fail  to  come  uncoupled.  The 
charges  in  the  feature  complained  of^  therefore,  weire  inapplicable  to 
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the  facts  of  this  case  and  misleading.  Railway  v.  Peden,  31  Texas  Civ. 
App.,  — ,  74  S.  W.  Rep.,  932,  and  cases  there  cited. 

The  charge  defining  negligence  is  criticised,  and  as  it  is  identical  with 
one  considered  by  this  court  in  Chicago,  R.  I.  &  T.  Railway  Co.  v. 
James,  75  S.  W.  Rep.,  930,  we  need  only  refer  to  the  comments  and 
suggestions  made  in  that  opinion. 

.  The  court  charged  the  jury  that  it  was  the  duty  of  appellant  to  use 
ordinary  care  "to  equip  the  said  caboose  with  reasonable,  proper  and 
suitable  appliances,"  and  it  is  insisted  that  the  measure  of  its  legal  duty 
was  to  use  ordinary  care  "to  equip  its  cars  with  reasonably  safe  and 
suitable  appliances."  The  difference  between  the  expressions  quoted  may 
not  amount  to  much,  but  we  suggest  that  it  would  at  least  save  con- 
troversy in  this  court  if  the  courts  of  first  instance  in  defining  legal 
principles  would  employ  language  which  has  been  approved  by  the 
court  of  final  jurisdiction  rather  than  experiment  with  doubtful  ex- 
pressions. 

Further  complaint  is  naade  of  the  charge  on  the  ground  that  the 
court  instructed  the  jury  to  return  a  verdict  for  appellee,  if  appellant 
was  guilty  of  negligence  as  alleged,  without,  in  that  paragraph  of  the 
charge,  making  any  exceptions;  the  contention  being  that  the  defenses 
of  assumed  risk  and  contributory  negligence,  though  submitted  in  sub- 
sequent paragraphs,  were  thus  excluded  from  the  consideration  of  the 
jury.  The  answer  to  this  is  that  the  court  is  not  required  to  give  the 
whole  charge  in  one  paragraph,  but  while  this  is  true,  we  are  yet  of 
opinion  that  it  would  be  better  if  the  judge,  who  is  required  to  make 
a  plain  statement  to  the  jury  of  the  law  arising  on  the  facts,  would  so 
construct  the"  charge  as  to  obviate  such  an  objection. 

Much  prominence  is  given  in  appellant^s  brief  to  the  contention  that 
appellee  was  not  in  the  discharge  of  his  duty  as  a  freight  brakeman 
when  he  entered  the  caboose  in  the  switch  yards  before  his  train  had 
been  made  up,  but  was  a  trespasser  or  mere  licensee,  and  that  appellant 
consequently  was  not  under  the  duty  of  taking  such  care  for  his  safety 
as  it  owed  its  servants.  Complaint  is  made  of  the  verdict  and  also  of 
the  charge  on  this  ground.  The  testimony  of  appellee  tended  to  show 
that  it  was  customary  for  freight  brakemen,  when  called  to  go  out  with* 
a  train,  to  meet  the  conductor  in  the  caboose,  with  the  food  and  cloth- 
ing required  for  the  journey,  while  the  caboose  was  yet  in  the  yards 
and  before  the  train  had  been  made  up.  If  it  be  true  that  appellant's 
buBiiiess,  as  well  as  that  of  other  railway  companies,  had  been  habitually 
conducted  in  this  manner,  as  the  evidence  tended  to  show,  in  the  ab- 
sence of  a  definite  rule  or  positive  requirement  to  the  contrary,  we  could 
not  say  that  appellee  was  a  mere  volunteer  when  he  entered  the  caboose 
in  this  instance.  His  conduct  should  be  interpreted  in  the  light  of  the 
usage  or  custom  pertaining  to  the  service  in  which  he  was  engaged; 
and  the  question  was  one  for  the  jury.  In  submitting  it  the  court 
instructed  the  jury  to  find  that  appellee  was  acting  as  a  volunteer  and 
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not  as  a  servant  of  appellant  if  at  the  time  he  entered  the  caboose  he 
was  not  under  any  obligation  under  his  contract  of  employment  with 
appellant  to  do  so,  ^^and  was  not  authorized  to  go  into  said  caboose 
under  the  terms  of  his  employment/'  The  charge  was  one  requested 
by  appellant,  except  the  clause  quoted,  which  was  inserted  over  its 
objection.  As  the  terms  of  employment  seem  to  have  been  silent  <» 
this  subject,  it  is  not  clear  what  use  the  jury  may  have  made  of  this 
clause  of  the  charge.    We  are  inclined  to  think  it  was  misleading. 

For  the  error  first  noticed,  the  judgment  is  reversed  and  the  csose 
remanded  for  a  new  triaL 

Reversed  and  remanded. 
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James  Condon  v.  W.  H.  Bobebtson. 

Decided  NoTember  7»  1903. 

Appeal  Bond--Jii8tice  to  County  Court— Description. 

Where  the  bond  given  on  appeal  from  a  justice  court  to  the  county  court 
gaye  the  style  and  number  of  the  case  and  the  date  6f  the  judgment,  and  the 
judgment  itself  was  copied  in  full,  followed  by  the  recital,  "from  which  said 
judgment  the  said  J.  G.  has  appealed  to  the  County  Court  of  Wiibsurger  County, 
Texas,"  such  bond  was  not  bad  for  want  of  sufficient  description,  although  the 
number  of  the  justice  precinct  and  the  name  of  the  county  were  left  blank  in 
the  bond. 

Appeal  from  the  Comity  Court  of  Wilbarger.    Tried  below  before 
Hon.  J.  A.  Nabers. 

Tolbert  &  Berry,  for  appellant 

STEPHENS,  Associate  Justice. — The  Comity  Court  erred  in  dis- 
missing the  appeal  for  want  of  sufiScient  description  in  the  appeal  bond. 
True,  the  number  of  the  justice  precinct  and  the  name  of  the  county 
were  left  blank  in  the  bond,  but  the  style  and  number  of  the  case  and 
the  date  of  the  judgment  were  given,  and  the  judgment  itself  was  copied 
in  full,  followed  by  the  recital,  **from  which  said  judgment  the  said 
James  Condon  has  appealed  to  the  County  Court  of  Wilbarger  County, 
Texas.'*  The  judgment  as  copied  in  the  bond  was  one  rescinding  the 
sale  of  a  certain  bay  stallion  named  Elmwood,  and  bearing  other,  though 
perhaps  less,  conspicuous  marks  of  identity.  The  bond  was  marked 
'^approved  and  filed'*  by  the  justice  rendering  the  judgment,  to  wit,  of 
Precinct  No.  1,  Wilbarger  County,  Texas.  It  is  reasonably  to  be  in- 
ferred, therefore,  from  the  appeal  bond  itself,  which  contained  no  ele- 
ment of  misdescription,  that  the  judgment  appealed  from  was  one  ren- 
dered by  some  justice  court  of  Wilbarger  County,  and  also  that  it  was 
none  other  than  the  judgment  copied  in  the  transcript  from  the  justice 
court  of  Precinct  1  of  said  county. 

Beversed  and  remanded. 

Reversed  and  remanded. 


442  F.  W.  &  D.  C.  Ey.  Co.  v.  Kelley. 


Fort  Worth  &  Denver  City  Railway  Company  v. 

John  H.  Kelley. 

Decided  November  *J,  1903.  -  -. 

1. — Contributory  Negligence— Charge — Personal  Injury. 

A  cliarge  that  if  the  jury  should  find  "that  a  person  of  ordinary  prudence, 
employed  as  plaintiff  was  at  the  time  of  the  injui-y,  would  not  have  placed  bim* 
self  in  the  position  occupied  by  plaintiff  at  the  time  of  the  collision,  tliey  ahoald 
find  for  the  defendant/'  sufficiently  includes  the  theory  of  a  requested  charge 
to  the  effect  that  if  the  jury  should  find  that  plaintiff  (a  call  boy)  negligently 
remained  on  the  engine  after  delivering  an  order  to  the  engineer,  and  that  being 
on  the  engine  was  the  proximate  cause  of  his  injuries,  they  should  find  againat 
him. 

8. — Same — Charge  Sufficient. 

The  charge  so  given  presented  the  theory  of  contributory  negligence  so 
pointedly  and  comprehensively  as  to  render  proper  the  refusal  of  any  fnrtber 
diarge  on  that  subject. 

8.-^Asaignment  of  £rror— Charge  Without  Evidence. 

An  assignment  of  error  to  the  court's  refusal  to  give  certain  charges  is 
futile  where  no  evidence  is  set  out  under  it,  or  otherwise  appearing,  such  as 
would  have  warranted  the  giving  of  the  charges. 

Appeal  from  the  District  Court  of  Donley.  Tried  below  before  Hon. 
Ira  Webster. 

Stanley,  Spoonts  £  Thompson,  for  appellant. 

Capps  &  Cantey,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in  ap- 
pellee's favor  for  $10,000  as  damages  for  personal  injuries  received  while 
in  the  employ  of  appellant  as  a  call  boy. 

Appellee  alleged  that  his  duty  as  call  boy  was  to  reeeive  and  to  delim 
orders  for  the  movement  of  trains  to  certain  of  appellant's  operatiYCS, 
including  hostlers,  or  engineers  of  switch  engines,  wherever  theywaeto 
be  found;  that  upon  the  morning  of  the  injuries  alleged  appellee  duly 
received  proper  order  for  delivery  to  the  hostler  then  operating  the 
switch  engine  in  appellants  yards  in  Clarendon ;  that  said  order  was  de- 
livered to  said  hostler  within  the  cab  of  the  switch  engine,  after  which, 
and  while  appellee  was  standing  on  the  platform  between  the  engine 
proper  and  the  tender  thereto  preparatory  to  alighting  a  collision  oc- 
curred between  said  switch  CDgine,  at  the  time  moving  backward  with 
heavy  train  attached,  and  a  train  heavily  loaded  with  rock  standing  on 
the  switch  track  along  which  said  engine  and  attached  train  were  mov- 
ing, whereby  appellee  was  crushed  and  iiijured  as  set  forth. 

The  grounds  of  negligence  charged,  so  far  as  necessary  to  notice,  were 
(1)  that  said  hostler  was  guilty  of  negligence  in  running  backward  at  an 
excessive  speed  under  the  circumstances  set  forth;  (2)  that  no  watchman 
on  the  front  of  said  tender  had  been  provided,  as  should  have  been  done, 
to  warn  the  person  in  charge  of  said  switch  engine  of  the  proximity  of 
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said  rock  train  and  of  danger  of  collision  therewith;  and  (3)  that  the 
brakeman  in  charge  of  the  switch  at  the  time  of  the  collision  was  guilty 
of  negligence  in  opening  the  same  and  signaling  the  person  in  charge  of 
the  engine  to  run  it  and  attached  train  into  and  upon  the  switch  track 
without  giving  notice  of  said  cars  of  stone. 

Appellant  pleaded  the  general  denial,  assumed  risk,  and,  among  other 
things,  that  appellee  was  guilty  of  contributory  negligence  in  that  he  un- 
necessarily went  upon  the  switch  engine  and  assumed  a  dangerous  posi- 
tion with  full  knowledge  of  the  dangers  of  the  position  and  of  the  con- 
dition of  the  railway  yards. 

The  verdict  and  judgment  is  not  complained  of  as  excessive,  nor  is  it 
contended  that  the  evidence  fails  to  support  the  verdict  in  appellee's 
favor  on  all  issues  presented,  the  assignments  of  error  being  directed 
alone  to  the  action  of  the  court  in  giving  and  refusing  charges.  We 
therefore,  without  specifically  setting  forth  the  facts,  find  that  all  ma- 
terial allegations  of  appellee's  petition  are  established  by  the  evidence, 
and  that  he  was  not  guilty  of  having  assumed  the  risks,  nor  of  the  con- 
tributory negligence  charged  against  him. 

Ifirror  is  first  assigned  to  the  refusal  of  the  court  to  give  special  charge 
number  12.  The  special  charge  referred  to  was  filed,  and  bears  the  in- 
dorsement at  its  foot  of  "Submitted  in  charge  to  the  jury.  Ira  Webster, 
Dist.  Judge.**  This  indorsement  suggests,  if  it  does  not  show,  that  the 
charge  was  given.  But  if  treated  as  refused,  the  refusal  is  not  reversible 
error.  The  special  charge  was  to  the  eflect  that  if  the  jury  should  find 
that  appellee  negligently  remained  on  the  engine  after  the  delivery  of  the 
order  to  the  engineer,  and  that  being  on  the  engine  was  a  proximate 
cause  of  his  injuries,  they  should  find  against  him. 

The  court  charged  that  if  the  jury  should  find  "that  a  person  of  ordi- 
nary prudence,  employed  as  said  John  H.  Kelley  was  at  the  time  he  was 
injured,  would  not  have  placed  himself  in  the  position  occupied  by  the 
plaintiff  Kelley  at  the  time  of  the  collision  *  *  *"  they  should  find 
for  appellant.  The  charge  given  is  doubtless  more  directly  pertinent  to 
the  plea  and  contention  that  appellee  was  negligent  in  standing  between 
the  tender  and  cab ;  but  we  think  it  also  perhaps  sufficiently  comprehen- 
sive to  include  the  theory  of  the  special  charge  above  referred  to,  if  in- 
deed such  theory  should  in  any  event  have  been  specifically  presented,  the 
alleged  unnecessary  delay  on  the  engine  not  having  been  enumerated 
among  the  specific  acts  of  contributory  negligence  pleaded.  Besides, 
and  as  conclusive  of  the  entire  contention,  we  find  nothing  in  the  evi- 
dence tha.t  made  this  a  material  issue.  While  there  was  some  evidence 
that  the  engine  was  moving  at  the  rate  of  from  three  to  five  miles  an 
hour,  and  that  appellee  could  have  easily  gotten  off  at  such  speed,  yet 
appellee  testified  to  the  effect  that  after  the  engineer  had  signed  the 
required  receipt  for  the  order,  he,  appellee,  turned  and  walked  to  the 
place  of  exit  and  that  "about  the  time  I  swung  my  lamp  out  the  engine 
backed  into**  the  rock  train.  We  find  but  little,  if  anything,  tending  to 
show  unnecessary  delay,  and  nothing  whatever  tending  to  show  that  dan- 
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ger  was  to  be  apprehended  in  the  absence  of  the  rock  train  of  which  ap- 
pellee was  ignorant.  The  first  assignment^  and  also  the  fourth,  present- 
ing substantially  the  same  question,  is  therefore  overruled. 

That  part  of  the  court's  charge  hereinbefore  quoted  pointedly  and 
comprehensively  presented  the  theory  of  contributory  negligence  that  is 
made  the  feature  of  appellant's  special  charge  number  10 ;  and  its  lefnsal 
was  therefore  not  erroneous,  as  is  insisted  in  the  second  assignm^i 

In  the  third  assignment  complaint  is  made  of  the  court's  refusal  to 
give  special  charge  number  11,  to  the  effect  that  if  appellee  was  negli* 
gent  in  going  on  the  engine,  and  such  negligence  was  a  proximate  cause 
of  his  injuries,  the  verdict  should  be  against  him.  And  in  the  fifth  and 
last  assignment  appellant  complains  of  the  refusal  of  special  charge 
number  15,  to  the  effect  that  if  appellee  boarded  and  remained  on  the 
engine  without  lawful  business,  without  consent  of  the  conductor,  the 
verdict  should  be  against  him.  But  no  evidence  is  set  out  under  tiieae 
assignments  requiring  the  submission  of  any  such  charges,  nor  have  we 
found  such  evidence.    All  assignments  must  therefore  be  overruled. 

The  judgment  is  affirmed. 

Affirnud, 
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Missouri,  E^ansas  &  Texas  Railway  Company  v. 

J.  W.  Kennedy. 

Decided  NoTember  7,  1903. 

-mUing  Stock— Railroads— Charge  Without  Evidence. 
In  an  action  for  the  value  of  a  horse  alleged  to  have  been  struck  and  killed 
by  a  railroad  engine,  a  charge  making  the  defendant  company  liable  if  the  horse 
was  frightened  and  thus  caused  to  go  on  the  track,  was  error  where  tiiere  was 
no  evidence  of  the  animal  having  been  frightened. 

&r— Same— Burden  of  Proof— Charge. 

Where,  in  such  action,  the  evidence  was  not  such  as  to  shift  the  burden  of 
proof  on  to  the  defendant  in  anv  respect,  a  charge  that  the  jury  should  "render 
a  verdict  in  favor  of  the  party  in  whose  favor  the  evidence  preponderates,"  was 
erroneous,  since,  in  the  event  the  jury  had  believed  the  evidence  evenly  bal- 
anced, the  defendant  was  entitled  to  their  verdict. 

Appeal  from  the  Comity  Court  of  Denton.  Tried  below  before  Hon. 
I.  D.  Ferguson. 

J.  C.  BoUorff,  for  appellant. 

Mounts  £  Hopkins  and  A.  C.  Owsley,  for  appellee. 

CONNER,  Chief  Justice. — ^TJpon  an  appeal  to  the  connty  conrt  ap- 
pellee recovered  a  judgment  for  the  sum  of  $125  as  damages  for  the 
aUeged  killing  of  one  of  his  horses  on  appellant^s  imfenced  right  of  way 
within  appellee's  inclosed  farm. 

The  evidence  in  appellee's  behalf  was  to  the  effect  that  the  horse  was 
found  in  a  dying  condition  some  twenty  feet  to  the  north  of  a  small 
bridge  over  a  ravine  crossing  the  right  of  way.  Blood  and  hair  were 
found  on  the  fourth  bridge  tie  from  the  south  end  of  the  bridge,  and 
thence  on  to  where  the  horse  was  found  with  broken  ribs,  legs  and  back. 
No  one  testified  to  having  seen  a  train  strike  the  horse  or  frighten  him. 
Appellant's  witnesses,  however,  some  four  in  number,  testified  that  they 
were  on  a  northbound  train  passing  about  4  a.  m.  of  the  day  on  which 
the  injured  horse  was  foimd,  and  that  some  one  flagged  the  train  and  in- 
formed them  of  a  horse  fastened  in  the  bridge;  that  they  so  found  the 
horse  and  removed  him,  the  train  at  no  time  striking  him.  At  least  one 
witness  testified  that  the  horse  was  vicious  and  that  he  struggled  and 
kicked  while  being  removed,  and  fell  off  the  end  of  the  bridge  some 
twenty  feet  below,  thus  raising  the  inference  that  the  fatal  injuries 
were  the  result  of  the  fall.  While  there  exists  some  variance  in  descrip- 
tion, we  think  it  apparent  from  the  whole  testimony  that  but  one  horse 
was  injured  on  the  night  in  question,  and  that  the  testimony  of  all  wit- 
nesses speaking  thereto  must  be  referred  to  the  one  for  the  loss  of  which 
this  suit  was  instituted. 

The  court  gave  the  following  charge,  to  which  error  is  assigned,  viz : 

''Sec.  1.    Each  and  every  railway  company  shall  be  liable  to  the  owner 
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for  the  value  of  all  stock  killed  or  injured  by  the  locomotives  and  can 
of  such  railway  company  in  running  over  their  respective  railways.  H 
the  railway  company  fence  in  their  road,  they  shall  only  be  liable  in  cases 
resulting  from  the  want  of  ordinary  care. 

"Sec.  2.  Bearing  in  mind  the  above  and  foregoing  instructions,  if  the 
jury  find  and  believe  from  the  preponderance  of  the  evidence  that  the 
plaintiff's  horse  was  struck  and  injured  by  the  locomotive  and  cars  of 
the  Missouri,  Kansas  &  Texas  Bailway  Company,  and  that  the  railway 
was  not  fenced  in  at  the  place  where  the  horse  was  struck,  then  you  will 
find  for  the  plaintiff  such  damage  a^  you  may  find  he  sustained,  not  to 
exceed  the  sum  of  $125.  The  measure  of  the  damage  will  be  the  market 
value  of  said  horse  at  the  time  the  horse  was  killed.  Market  value  is 
what  the  horse  could  have  been  bought  or  sold  for  on  the  market  at  the 
time  the  horse  was  killed.  You  are  instructed  that  where  the.  railway  is 
not  fenced,  the  law  presumes  negligence  on  the  part  of  the  railway  com- 
pany if  stock  is  struck  anil  injured  or  killed  by  the  passage  of  trains. 
But  if  the  jury  find  that  the  railway  was  fenced,  you  are  instructed  that 
negligence  would  not  be  presumed,  but  the  plaintiff  would  be  required  to 
prove  negligence  on  the  part  of  the  railway  company  in  order  to  entitle 
him  to  recover. 

"The  fact  that  the  farm  of  the  owner  of  stock  is  fenced  does  not  re- 
lieve a  railway  company  from  fencing  in  its  railway  track  through  said 
farm. 

"You  are  instructed  that  where  suit  has  been  brought  for  the  recovery 
of  damages  for  stock  killed  and  injured  by  the  locomotive  and  cars  of  a 
railway  company  under  article  4528  of  the  Eevised  Statutes  as  quoted 
and  set  out  in  section  1  of  this  charge,  the  plaintiff  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  animal  was  killed  or  injured  by  com- 
ing in  contact  with  engine  or  cars  of  the  railway  company.'  If  you  find 
and  believe  by  a  preponderance  of  the  evidence  that  said  horse  was  not 
struck  by  the  company^s  train,  then  you  are  instructed  that  the  plaintiff 
would  not  be  entitled  to  recover  upon  section  1  of  this  charge,  and  you 
are  instructed  to  find  for  the  defendant,  unless  you  should  find  and  be- 
lieve by  a  preponderance  of  the  evidence  that  the  employes  of  the  railway 
company  negligently  frightened  said  animal,  and  by  their  negligence 
caused  the  horse  to  run  into  the  bridge,  and  by  that  means  injured  and 
killed,  then  you  will  find  for  the  plaintiff,  but  you  are  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  establish  such  negligence  by  a 
preponderance  of  the  evidence.  But  if  the  jury  find  and  believe  by  a 
preponderance  of  the  evidence  that  the  horse  was  not  struck  by  the  en- 
gine or  cars,  or  that  the  -horse  was  not  frightened  and  run  into  the  bridge 
by  the  negligence  of  the  employes  of  the  company,  but  that  the  horse 
went  onto  the  bridge  without  any  act  or  fault  of  the  railway  company, 
then  you  are  instructed  that  the  company  would  not  be  liable.  The  jury 
are  the  exclusive  judges  of  the  evidence  and  of  the  credibility  of  the  wit- 
nesses. The  jury  is  instructed  that  you  will  render  your  verdict  in  favor 
of  the  party  in  whose  favor  the  evidence  preponderates.*' 
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We  think  the  charge  is  objectionable  as  assigned.  We  fail  to  find  any 
evidence  tending  to  prove  that  appellee's  horse  had  been  negligently 
frightened  and  caused  to  run  upon  the  bridge.  It  was  hence  error  to 
submit  the  issue. 

The  charge  also  seems  at  least  confusing  and  misleading  upon  the  sub- 
ject of  the  burden  of  proof.  The  burden  was  upon  appellee  to  establish 
by  a  preponderance  of  tlie  evidence  every  fact  essential  to  his  recovery. 
Such  burden  at  no  time  shifted  to  appellant  under  the  facts  of  this  case^ 
and  in  event  the  jury  had  believed  the  proof  evenly  balanced  appellant 
was  entitled  to  their  verdict. 

There  seems  to  be  no  controversy  as  to  the  facts  that  appellee's  farm 
was  inclosed  and  that  appellant's  right  of  way  was  unfenced.  No  neces- 
sity therefore  seemi^  to  exist  for  instructions  relating  to  such  matters. 
The  sole  issue  as  presented  by  the  evidence  was^  did  appellant's  engine 
or  train  strike  and  injure  appellee's  horse  ?  If  so  established  by  a  pre- 
ponderance of  the  evidence,  appellant  is  liable. 

We  conclude  tliat  the  judgment  should  be  reversed  and  the  cause  re- 
manded because  of  the  errors  noted. 

Reversed  and  remanded. 
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A.  D.  Hahdin  v.  Port  Worth  &  Denver  City  Railway 

Company. 

Decided  November  1,  1903. 

Carrier  and  Pattenger— Degree  of  Care. 

Where  plaintliS  shipped  his  furniture,  etc,  by  rail,  and  under  his  contract 
rode  in  the  car  with  it  in  order  to  look  after  and  care  for  the  property,  and 
upon  arrival  at  ni^ht  at  his  destination  the  car  was  set  out  on  a  side  track 
to  be  unloaded  next  morning,  at  which  latter  time  plaintiff,  while  in  the  car 
looking  after  the  property,  wa^  injured  by  reason  of  a  collision  in  coupling 
it  was  error  for  the  court  in  an  action  brought  for  such  injury,  to  assume 
that  the  relation  of  carrier  and  passenger  had  ceased  and  to  charge  upon  the 
theory  that  only  ordinary  care  was  required  of  the  defendant 

Appeal  from  the  District  Court  of  Clay.  Trie<}  below  before  Hod. 
A.  H.  Carrigan. 

m 

L.  C.  Barrett,  Oeo.  A.  Watts,  and  W.  T.  Allen,  for  appellant 
Stanley,  Bpoonta  £  Thompson,  for  appellee. 

SPEEB,  Associate  Justice. — On  July  11,  1902,  one  Toney  shipped 
his  household  goods,  hogs,  chickens,  etc,  over  the  appellee^s  line  of  road 
from  Avondale,  Texas  to  Henrietta,  Texas.  Under  the  contract  of  ship- 
ment with  the  company,  the  appellant  rode  in  the  car  to  look  after  and 
care  for  the  property.  The  car  reached  Henrietta  late  in  the  afternoon 
of  the  day — too  late  to  be  unloiaded — ^and  was  cut  out  of  the  train  and 
left  on  a  side  track  until  the  return  of  the  train  from  Wichita  Falls  on 
the  next  morning,  when  it  was  coupled  onto  and  spotted  at  the  platfonn 
where  it  could  be  unloaded.  Appellant  left  the  car  that  night  and  depi 
on  the  depot  platform  until  about  daylight,  when  it  began  to  rain,  and 
he  and  his  son  then  went  into  the  car.  Some  time  about  8  a.  sl  or 
9  a.  m.,  while  the  appellant  was  yet  in  the  car  "jBxing  to  feed  the  hop 
and  chickens/*  the  train  crew  made  the  coupling  which  is  alleged  to 
have  resulted  in  the  injuries  sued  for. 

The  trial  judge  evidently  considered  that  the  relation  of  carrier  and 
passenger  had  ceased  to  exist  betweeu  appellee  and  appUant,  at  the 
time  of  the  injuries,  for  he  defined  negligence  as  the  failure  to  do  that 
which  an  ordinarily  prudent  person  would  do  under  all  the  circumstances 
of  the  case,  or  doing  that  which  an  ordinarily  prudent  person  would  not 
have  done  under  all  the  circumstances  of  the  case,  and  refused  the 
special  charge  correctly  embodying  a  statement  of  the  law  applicable 
to  that  relation.  His  action  in  this  particular  is  presented  as  error  bj 
appropriate  assignments,  which  we  think  must  be  sustained.  Arrington 
V.  Texas  &  P.  Bailway  Co.,  6  Texas  Ct  Eep.,  69 ;  Knauff  v.  San  Antonio 
Traction  Co.,  6  Texas  Ct.  Rep.,  240 ;  Central  Texas  &  N.  W.  Railway  Co. 
V.  Smith,  7  Texas  Ct.  Rep.,  249.  It  has  been  repeatedly  held  in  this 
State  that  common  carriers  must  exercise  the  "utmost  care*'  for  the 
safety  of  their  passengers.    Gallagher  v.  Bowie,  66  Texas,  266;  Railway 
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Co.  V.  Welch,  86  Texas,  203;  Railway  Co,  v.  Kennedy,  12  Texas  Civ. 
App.,  654.  And  although  the  expression  is  sometimes  varied  and  a 
different  phraseology  employed,  this  is  the  measure  of  care  in  most,  if 
not  all,  the  other  States  of  the  Union.  Hutch,  on  Carr.,  sec.  501;  9 
Cent.  Dig.,  col.  1014,  It  can  make  no  difference  that  the  vehicle  is  a 
freight  car  rather  than  the  usual  passenger  coach,  the  degree  of  care  is 
the  same.  Mexican  C.  Railway  Co.  v.  Lauricella,  87  Texas,  277,  26  S. 
W.  Rep.,  301 ;  Hutch,  on  Carr.,  sec.  538a.  Naturally  there  are.  risks 
assumed  by  the  passenger  when  he  accepts  passage  on  a  freight  train 
that  would  not  be  incident  to  travel  upon  a  passenger  train,  but  this 
.  does  not  lessen  the  degree  of  care  to  be  exercised  by  the  carrier  in  the 
operation  of  such  freight  train.  It  follows  from  what  we  have  said  that 
we  are  of  opinion  the  evidence  was  not  such  as  to  authorize  the  trial 
court  to  assume  in  his  charge  that  the  appellant  had  ceased  to  be  a 
passenger,  and  that  he  should  at  least  have  submitted  that  question  to 
the  jury,  as  requested. 

In  Oi'mond  v.  Hayes,  60  Texas,  180,  it  is  said :    '^The  evidence  shows 
that  the  deceased  was  received  as  a  passenger  on  defendant's  train,  and 
that  his  wife,  infant  child  and  nurse,  who  were  under  his  charge,  were 
also  so  received  as  passengers.     The  proof  also  discloses  the  fact  that 
the  defendant's  servants,  without  objection,  received  from  him,  at  the 
same  time,  as  baggage  to  be  by  them  transported,  a  considerable  num- 
ber of  bulky  articles  of  fymiture,  bedding  and  clothing,  which  they 
agreed  and  bound  themselves  to  deliver  to  him  at  his  point  of  destina- 
tion.   It  does  not  appear  that  for  this  considerable  amount  of  baggage, 
consisting  of  a  number  of  articles,  the  defendant  gave  him  any  check, 
receipt,  or  any  kind  of  evidence  or  token  of  their  possession  of  it.    Under 
all  the  circumstances  disclosed  in  evidence,  when  we  consider  the  nature 
and  quantity  of  the  baggage  and  the  absence  of  any  baggage  checks  or 
receipt  to  the  deceased,  we  think  he,  as  such  passenger,  had  a  right  to  go 
to  the  baggage  car  for  the  purpose  of  identifying  and  claiming  his 
property  and  receiving  it  from  the  employes  of  defendants,  and  if  he 
did  no  more  than  simply  aid  and  assist  the  defendant's  employes  in 
identifying  and  removing  his  own  baggage  from  the  car  to  the  plat- 
form, that  the  court  stated  the  law  too  strongly  against  plaintiff  when 
it  informed  the  jury  that  these  acts  of  his,  in  relation  to  his  own  bag- 
gage, constituted  him  a  fellow  servant  with  the  employes  of  defendants. 
We  think,  under  the  special  facts  of  this  case  as  disclosed  in  the  record, 
that  the  relation  of  carrier  and  passenger  had  not  entirely  ceased,  for 
all  purposes,  to  exist,  and  that  the  deceased  had  the  right,  under  the 
f^cts  of  this  case,  to  look  after  his  baggage,  and  that  by  so  doing,  and 
by  aiding  the  servants  of  defendants  in  selecting  and  removing  it  from 
the  car,  he  did  not  lose  all  the  rights  of  a  passenger  and  thereby  become 
a  servant  and  an  employe  of  defendants.'* 

In  St.  Ijouis  Southwestern  Railway  Company  v.  Humphreys,  25  Texas 
Civ.  App.,  401,  62  S.  W.  Rep.,  791,  the  plaintiff,  who  was  a  passenger 
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on  defendant's  train,  left  the  train,  which  had  stopped  for  dinner,  and 
went  to  the  postothce,  which  was  about  100  feet  distant  from  the  train, 
on  the  Bide  opposite  from  the  deix)t,  to  purchase  some  stamps.  After 
getting  the  stamps  she  started  to  return,  when  she  noticed  that  the 
train  was  in  motion.  She  ran,  and  in  her  effort  to  bpard  it  she  vsb 
injured.  She  was  held  to  be  entitled  to  the  protection  of  a  passengei. 
So,  in  Missouri,  Kansas  &  Texas  liaUway  Company  of  Texas  v.  Ove^ 
field,  19  Texas  Civ.  App.,  440,  47  S.  W.  Eep.,  684,  it  is  said :  ^'Wc  are 
of  opinion  that  a  passenger  is  not  required  to  remain  upon  a  train,  from 
the  starting  point  to  the  point  of  destination,  and  permitted  to  alight 
at  an  intermediate  station  only  for  some  purpose  connected  with  hjs 
journey.  Getting  off  at  intermediate  stations,  from  motives  of  either 
business  or  curiosity,  has  been  held  not  to  deprive  one  of  his  character 
as  a  passenger,  or  of  his  right  to  precautions  for  his  safety  as  sucL  We 
conceive  the  correct  rule  to  be  that  he  remains  a  passenger,  on  getfing 
off  at  intermediate  stations,  so  long  as  his  object  in  doing  so  is  not  in- 
consistent with  the  character  of  passenger/'  Again,  it  has  been  held 
that  the  passenger  loses  none  of  the  rights  of  a  passenger  by  getting  ofi 
at  an  intermediate  station  to  deliver  a  private  message  to  a  pergqii  on 
the  platform.  Galveston  H.  &  S.  A.  Bailway  Co.  v.  Cooper,  2  Texas 
Civ.  App.,  42,  20  S.  W.  Rep.,  990. 

This  court  held  in  Texas  &  Pacific  Railway  Company  v.  Dick,  26 
Texas  Civ.  App.,  256,  63  S.  W.  Rep.,  895,  in  an  opinioti  by  Mr.  Justice 
Hunter,  that  a  passenger  while  yet  upon  the  premises  and  depot  grounds, 
though  making  his  departure  therefrom,  was  entitled  to  the  protection 
due  from  a  common  carrier  to  its  passengers. 

The  testimony  as  disclosed  by  the  record  before  us  tends  to  show  that 
the  car  upon  which  appellant  was  riding  was  stopped  temporarily  at  a 
point  where  it  could  not  be  unloaded,  and  with  the  understanding  upon 
the  part  of  both  appellant  and  appellee  that  it  would  be  placed  at  a 
more  convenient  point  the  next  morning.  It  was  the  duty  of  appellee 
to  put  this  car  at  the  usual  stopping  place  for  such  freight  as  this  car 
was  loaded  with,  and  its  duty  was  not  performed  until  that  was  done. 
The  evidence  further  indicates  that  appellant's  absence  from  the  car 
was  temporary  only,  and  that  he  at  no  time  left  the  premises  of  appellee. 
He  was  rightfully  on  the  car  at  the  time  of  the  accident.  He  was 
entitled  to  passage,  and  the  protection  of  a  passenger  from  Avondale  to 
Henrietta.  This  means  all  the  way  from  the  starting  point  to  the  appro- 
priate and  usual  stopping  place  at  the  final  destination.  Under  tte 
contract  appellee  would  have  had  no  right  to  prevent  his  presence  in 
the  car  at  the  time  of  the  injuries.  These  things  being  true,  appellee's 
servants  either  knew  or  must  be  held  to  have  known  that  he  was  in  the 
car  when  they  attempted  to  couple  on  to  it.  We  thinly  it  was  in  the 
minds  of  the  parties  to  the  contract  that  appellant  should  remain  in 
and  about  the  car  until  it  was  delivered  at  the  usual  stopping  place  in 
Henrietta  and  a  reasonable  time  for  unloading  allowed. 
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The  assigmnents  raising  this  question  are  therefore  sustained. 

We  can  not  consider  alleged  errors  which  are  confessedly  in  favor  of 
appellant  Nor  can  we  see  how  appellant  has  been  prejudiced  by  the 
failure  to  charge  upon  the  issue  o'f  discovered  peril,  if  such  issue  can  be 
in  tlip  case. 

For  th(^  errors  discussed  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Alice,  Wade  City  &  C.  C.  Telephone  Company  v. 

W.  A.  BiLLINGSLEY. 
Decided  November  11«  1903. 

1. — ^Telephone   Companies — Poles — Damages. 

Teleerraph  and  telephone  companies  are  authorized  by  statute,  in  this 
State,  to  set  poles  upon  or  across  the  public  streets  in  such  manner  as  not 
to  incommode  the  public  in  the  use  of  such  streets,  and  this  authority  carries 
with  it  liability  for  damages  arising  from  the  placing  of  such  poles  in  such 
manner  as  to  cause  injury  to  a  traveler  not  guilty  of  contributory  negli- 
gence. 

2, — Same — ^Proximate  Cause — Negligence — ^Burden  of  Proof. 

It  is  Immaterial  *  whether  the  failure  of  a  telephone  company  to  set  iti 
poles  on  a  public  street  in  such  a  manner  as  not  to  incommode  the  public  be 
deemed  negligence  per  se  or  negligence  in  its  ordinary  form ;  it  becomes  a 
question  for  the  Jury  to  determine  whether  there  was  such  a  failure.  If 
there  was,  the  company  would  be  liable  for  such  injuries  to  travelers  alons 
the  street  as  are  proximately  caused  by  such  failure.  Defending  under  the 
statute  it  would  devolve  upon  the  company  to  bring  itself  within  its  terms. 

S.-rSame. 

The  proximate  cause  of  an  event  must  be  understood  to  be  that 
which,  in  a  natural  and  continuous  sequence,  unbroken  by  any  new.  Inde- 
pendent cause  produces  that  event,  and  without  which  that  event  would  not 
have  occurred.  Note  the  opinion  for  an  elaboration  of  the  principle,  and  the 
holding  that  the  pole  as  placed  in  this  instance  was  the  proximate  cause  of 
the  collision  resulting  in  injury. 

.4. — Same — Contributory  Negligence. 

Contributory  negligence  is  an,  issue  for  the  Jury.  That  the  plaintiff 
knew  of  the  situation  of  the  pole  with  reference  to  two  fence  posts  when  she 
undertook  to  drive  her  buggy  between  them  would  not  constitute  contri- 
butory negligence  per  se. 

Appeal  from  the  District  Court  of  Bee.  Tried  below  before  Hon. 
James  C.  Wilson.  * 

J,  C,  Scott  and  W.  W,  Dodd,  for  appellant. 

John  C.  Beasley,  Nat  Parks,  and  Daugherty  &  Daugherty,  for  appellee 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
to  recover  damages  for  personal  injuries  sustained  by  his  wife  in  being 
thro\^Ti  from  a  bujigy  by  reason  of  appellant's  negligence  in  obstrncting 
one  of  the  streets  of  Beeville  by  placing  and  maintaining  a  telephone 
pole  therein,  and  thereby  rendering  it  unsafe  and  dangerous  to  persons  in 
its  letritimate  use. 

The  appellant,  after  interposing  a  general  demurrer  and  a  number  of 
special  exceptions  to  appellee's  petition,  answered  by  a  general  denial: 
a  plea  of  its  authorization,  as  a  telephone  company,  to  place  its  poles 
along  the  public  streets  of  Beeville,  and  that  the  pole  against  which 
the  buggy  collided  was  placed  where  it  would  not  interfere  with  the 
free  and  safe  use  of  the  streets  by  the  public ;  and  by  a  plea  of  contrib- 
utory negligence. 

After  the  general  demurrer  and  special  exceptions  to  appellee's  peti- 
tion were  overruled,  the  parties  went  to  trial  before  a  jury  and  a  verdict 
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was  returned  upon  which  judgment  for  $1000  was  rendered  in  favor  of 
appellee. 

Conclusions  of  Fact. — In  the  northwestern  part  of  the  town  of  Bee- 
ville,  avenue  D  and  Walton  street  run  diagonally  and  intersect,  the  one 
with  the  other.  The  first  named  street  is  fifty  and  the  second  thirty 
feet  wide.  On  the  east  and  west  lines  of  avenue  D,  south  and  north  of 
its  intersection  with  Walton,  are  constructed  substantial  fences.  On 
the  north  and  south  lines  of  Walton,  east  and  west  of  its  intersection 
with  avenue  D,  are  erected  like  fences.  At  the  intersection  of  the 
streets  where  the  fence  along  the  north  line  of  Walton  joins  the  fence 
along  the  east  line  of  avenue  D  are  two  large  posts. 

The  two  streets  so  fenced  have  continuously,  for  fifteen  years,  been 
used  as  public  thoroughfares.  During  that  time,  in  the  use  of  the 
streets  by  the  public,  the  main  travel  was  around  and  close  to  the  point 
of  intersection  with  the  north  line  of  Walton  with  the  east  line  of  avenue 
D,  such  being  the  shortest  route* 

With  knowledge  of  the  facts  stated,  the  appellant,  prior  to  the  sum- 
mer of  1900,  set  one  of  its  telephone  poles,  firmly  implanted  in  the 
ground,  in  Walton  street  and  avenue  D,  at  a  distance  of  nine  and  one- 
half  feet  from  the  intersection  of  said  streets,  leaving  a  passage  way 
that  distance  in  width  between  the  pole  and  the  two  posts  on  the  corner 
of  the  street,  which  post  was  maintained  by  appellant  at  said  place  at 
the  time  of  the  accident  hereinafter  mentioned  in  these  conclusions 
occurred.  The  pole,  considering  the  position  it  occupied,  constituted 
an  undue  obstruction  in  the  legitimate  use  of  said  streets  by  the  public, 
and  rendered  it  dangerous  to  persons  traveling  in  vehicles  in  turning 
down  avenue  D  south  to  Walton  street  east. 

On  the  23d  day  of  August,  1900,  appellee's  wife,  Mattie  Billingsley, 
undertook  to  drive  a  buggy,  drawn  by  a  safe  and  gentle  horse,  down 
avenue  D  to  the  south  and  turn  down  Walton  street  to  the  east,  and 
while  in  the  exercise  of  ordinary  care,  following  that  part  of  the  street 
mostly  traveled,  just  as  the  buggy  was  between  the  place  where  the  two 
fence  posts  stood  on  the  comer  and  the  telephone  pole  set  at  a  distance 
of  nine  and  one-half  feet  therefrom,  the  horse,  to  nip  a  fly  that  was  pes- 
tering him,  suddenly  threw  his  head  to  one  side,  and  caused  the  right 
fore  wheel  of  the  buggy  to  collide  with  said  telephone  pole  with  such 
force  and  violence  as  to  throw  Mrs.  Billingsley  over  the  dashboard  of 
tbe  buggy  onto  the  ground  with  such  force  as  to  painfully  and  seriously 
injure  her. 

Prom  these  facts  we  conclude  (1)  that  appellant  was  guilty  of  negli- 
gence in  erecting  and  maintaining  the  telephone  pole  where  it  did;  (2) 
that  such  negligence  was  the  proximate  cause  of  the  injuries  sustained 
by  appellee's  wife;  (3)  that  she  was  guilty  of  no  negligence  proximately 
€5ontributing  to  her  injury;  and  (4)  that  by  reason  of  appellant's  negli- 
gence appellee  was  damaged  in  the  sum  found  by  the  verdict. 
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Conclusions  of  Law. — The  foregoing  facts,  upon  which  the  condih 
fsions  are  found,  were  specifically  alleged  in  appellee's  petition.  If 
therefore,  they  constitute  a  cause  of  action,  it  follows  that  the  petition 
was  not  subject  to  the  exceptions  urged  against  it ;  and,  if  we  aie  co^ 
rect  in  finding  such  facts  were  proven,  and  in  the  deduction  of  the  coih 
elusions  from  them,  it  also  follows  that  the  judgment  should  not  be  dis- 
turbed upon  appellant's  contention  that  it  is  not  supported  by  the  lav 
and  evidence.  Therefore,  we  will  enunciate  the  law  deemed  applicable 
to  the  facts  plead  and  proven,  and  when  this  is  done,  we  think  it  will 
be  demonstrated  that  appellee  stated  and  proved  a  good  cause  of  action. 

Poles  erected  in  a  highway  without  authority  of  law  are  nuisances, 
and  one  sustaining  damages,  special  and  apart  from  what  the  public  in 
general  sustain,  by  reason  thereof,  may  maintain  an  action  against  bim 
who  maintains  such  a  nuisance.  Keasby  on  Elec.  Wires,  sec.  60 ;  WebVs 
Pollock  on  Torts,  487.  But  in  this  State,  telegraph  corporations  (wbieh 
includes  telephone  companies)  are  authorized  by  statute  to  set  their 
poles  upon  and  across  any  of  the  public  streets  in  this  State,  in  such  a 
manner  as  not  to  incommode  the  public  in  the  use  of  such  streets.  Rev. 
Stats.,  art.  G98.  Where  the  privilege  of  using  streets  for  telegraph  and 
electric  lines  is,  as  in  this  State,  subject  to  the  condition  that  the  poles 
shall  be  so  placed  as  not  to  incommode  the  public,  courts  are  inclined 
to  construe  the  right  granted  as  subject  to  the  implied  condition  that 
the  poles  shall  not  be  so  located  as  to  be  dangerous.  Keasby  on  Elec. 
Wires,  sec.  62.  So,  where  a  telegraph  or  telephone  company  has  erected 
poles  in  dangerous  proximity  to  the  traveled  portion  of  the  highway,  and 
a  traveler  in  a  vehicle,  while  in  the  exercise  of  due  care  and  vigilana, 
is  injured  by  contact  therewith,  the  company  will  be  liable  for  the  in- 
jury, and  it  has  even  been  held  that  a  municipality  which  directs  or 
permits  the  maintenance  of  a  pole  in  such  a  dangerous  locality  will  be 
liable  jointly  with  the  company.  Joyce  on  Elec.  Law,  sec.  605;  Thonip. 
on  Neg.,  sec.  1233 ;  Cleveland  v.  Bangor,  32  Atl.  Rep.,  892 ;  47  Am.  St 
Eep.,  32G.  A  telegraph  or  telephone  company,  in  tHe  exercise  of  the 
right  accorded  it  by  the  statute  referred  to,  is  bound  to  use  reasonable 
care  in  the  construction  and  maintenance  of  its  poles,  so  that  traveleis 
along  such  streets,  in  the  exercise  of  ordinary  care,  shall  not  be  discom- 
moded or  injured  by  coming  in  collision  with  them  (Thomp.  on  Neg.. 
sec.  1236),  and  whether  it  has  used  such  care  is  a  question  of  fact  fox 
the  jury. 

It  makes  no  difference  whether  the  failure  of  a  telephone  company., 
in  the  exercise  of  a  right  given  by  statute  to  set  its  poles  on  a  public 
street  in  such  a  manner  as  not  to  incommode  the  public,  be  deemed  neg- 
ligence per  se  or  negligence  in  its  ordinary  form,  for  however  considered 
it  is  a  question  for  the  jury  to  determine  from  all  the  evidence  whether 
there  was  such  a  failure  on  the  part  of  the  company.  If  there  were,  the 
company  would  be  liable  for  such  injuries  to  travelers  along  the  street 
as  are  proximately  caused  from  such  failure.  In  the  absence  of  statu- 
tory authority,  the  erection  and  maintenance  of  its  poles  in  a  public 
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thoronglifare  by  a  telephone  company  would  be  a  nuisance,  for  the  right 
of  the  company  to  place  them  tliere  would  not  exist.  So  it  would  seem 
that  where  one  undertakes  to  defend  such  act  under  the  statute,  it  is  for 
him  to  sliow  that  he  brought  himself  within  its  terms.  And  unless  he 
proves  that  they  were  placed  in  such  a  manner  as  not  to  discommode  the 
public  in  the  use  of  the  streets,  there  is  a  failure  of  such  proof  on  his 
part.  Wolfe  v.  Erie  Tel.  and  Tel.  Co.,  33  Fed.  Bep.,  320;  Shearm.  & 
Eedf.  on  Neg.,  sec.  13. 

The  appellant  having  erected  the  telephone  pole  in  dangerous  prox- 
imity to  the  main  traveled  portion  of  the  street,  it  follows  from  the 
principles  of  law  stated,  that  it  is  liable  for  the  injuries  inflicted  if  its 
location  there  was  the  proximate  cause  of  the  collision,  and  there  was  no 
negligence  on  the  part  of  Mrs.  Billingsley  contributing  thereto. 

"The  proximate  cause  of  an  event  must  be  understood  to  be  that  which 
in  a  natural  and  continuous  sequence,  unbroken  by  any  new,  independ- 
ent cause,  produces  that  event,  and  without  which  that  event  would  not 
have  occurred."    Shearm.  &  Eedf.  on  Neg.,  sec.  26;  Gonzales  v.  Gal- 
veston, 84  Texas,  3. 

"Where  there  is  negligence,  and  injury  flowing  from  it,  and  there  is 
also  an  intermediate  cause,  disconnected  from  the  negligence,  and  the 
operation  of  this  cause  produces  the  injury,  the  person  guilty  of  the 
negligence  can  not  be  held  responsible  for  the  injury.  The  inquiry  must 
be  whether  there  was  any  intermediate  cause  disconnected  from  the 
primary  fault,  and  self-operating,  which  produced  the  injury.  *  *  ♦ 
Intervening  agencies  sometimes  interrupt  the  current  of  responsible 
connection  between  negligent  acts  and  injuries,  but  as  a  rule  these 
agencies,  in  order  to  accomplish  such  result,  must  entirely  supersede  the 
original  culpable  act,  and  be  in  themselves  responsible  for  the  injury, 
and  it  must  be  of  such  a  character  that  they  could  not  have  been  fore- 
seen or  anticipated  by  the  wrongdoer.  If  it  required  both  agencies  to 
produce  the  result,  or  if  both  contributed  thereto  as  concurrent  forces, 
the  presence  and  assistance  of  one  will  not  exculpate  the  other,  because 
it  would  still  be  the  efficient  cause  of  the  injury.  The  intermediate 
cause  must  supersede  the  original  wrongful  act  or  omission,  and  be  suf- 
ficient of  itself  to  stand  as  the  cause  of  the  plaintiff's  injury,  to  relieve 
the  original  wrongdoer  from  liability.  'One  of  the  most  valuable  of  the 
criteria  furnished  us  by  the  authorities  is  to  ascertain  whether  any  new 
force  has  intervened  between  the  fact  accomplished  and  the  alleged 
cause.  If  a  new  force  of  power  has  intervened  of  itself  sufficient  as  the 
cause  of  the  misfortune,  the  other  must  be  considered  too  remote.' 
*  *  *  The  new  force  of  power  here  would  have  been  harmless  but 
for  the  displaced  wire,  and  the  fact  that  the  wire  took  on  a  new  force 
with  the  creation  of  which  the  company  was  not  responsible,  yet  it  con- 
tributed no  less  directly  to  the  injury  on  that  account.'*  Ahem  v.  Tele- 
graph Co.,  22  Law.  Rep.  Ann.,  640;  Wehner  v.  Lagerfelt,  27  Texas 
Civ.  App.,  524. 

It  must  therefore  be  held  that  dangerous  proximity  of  the  pole  to  the 
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main  traveled  part  of  the  street  was,  and  not  the  momentary  swerring  of 
the  horse,  the  proximate  cause  of  the  collision,  which  resulted  in  the  in- 
jury to  Mrs.  Biliingsley.  City  of  San  Antonio  v.  Porter,  24  Texas 
Civ.  App.,  444,  59  S.  W.  Rep.,  923 ;  Eads  v.  City  of  Marshall,  29  S.  W. 
Eep.,  171;  1  Shearm.  &  Redf.,  p.  593;  1  Thomp.  on  Neg.,  last  ed.,  sec, 
93;  Cleveland  v.  Bangor  Railway  Co.,  32  Atl.  Rep.,  892. 

The  question  of  contributory  negligence  was  one  for  the  jury.  Al- 
though Mrs.  Biliingsley  was  aware  of  the  situation  of  the  pole,  suck 
knowledge  did  not  constitute  her  undertaking  to  drive  along  the  road 
between  it  and  the  two  fence  posts  at  the  comer  negligence  per  se. 
Beach  on  Con.  Neg.,  sec.  247 ;  15  Am.  and  Eng.  Enc.  of  Law,  2  ei, 
4G8;  City  of  Denison  v.  Sanford,  21  S.  W.  Rep.,  785;  Kelly  v.  Railway 
Co.,  9  N.  W.  Rep.,  588 ;  Maus  v.  City  of  Springfield,  14  S.  W.  Rep., 
630;  City  of  Lincoln  v.  Power,  151  U.  S.,  436;  Cleveland  v.  BaDgor 
Railway  Co.,  supra.  Nor  did  the  fact  that  she  might  have  driven  on 
the  other  side  of  the  street  charge  her  with  such  negligence.  City  of 
San  Antonio  v.  Porter,  supra;  Ball  v.  City  of  El  Paso,  23  S.  W.  Rep.. 
835 ;  McKeigue  v.  City  of  Janesville,  31  N.  W.  Rep.,  299 ;  Walker  v. 
Decatur  Company,  25  N.  W.  Rep.,  257 ;  Shearm.  <&  Redf.  on  Neg.,  sea 
376,  and  cases  cited  under  note  9. 

All  questions  raised  by  aspignments  of  error  not  disposed  of  by  what 
.  we  have  said  have  been  carefully  considered,  and  we  think  none  present 
such  an  error  as  would  require  a  reversal  of  the  judgment.    It  is  there- 
fore affirmed. 

Affirmed. 

Writ  of  error  refused. 


G.  H.  &  S.  A.  Ey.  Co.  v.  Fales.  457 


Qalveston,  Harrisbuhq  &  San  Antonio  Railway  Company  v. 

W.  E.  Pales  et  Ux. 

Decided  November  11,  1903. 

il.—- Damages — Negligence — ^Proximate  Cause — ^Evidence. 

Evidence  considered  and  held  sufficient  to  establish  negligence  on  the 
part  of  the  railway  company  as  proximate  cause  for  the  injuries  and  prop- 
erty losses  declared  on  in  the  suit,  for  damages. 

2.— Common  Carriers— Liability  for  Loss  of  Baggage. 

In  the  absence  of  legislation  limiting  the  responsibility  of  carriers  it  can 
not  be  assumed  that  the  general  law  prescribes  any  definite  fixed  limit  to  the 
value  of  baggage  beyond  which  the  carrier  is  not  liable.  What  is  a  reason- 
«Dle  quantity  of  baggage  for  which  a  carrier  should  be  held  liable  under  the 
circumstances  is  a  question  of  fact  for  the  Jury.  It  is  not  required  that  when 
the  passenger  delivers  his  baggage  for  transportation  he  shall  inform  the 
carrier  of  the  specific  articles  constituting  it. 

8.^-Practice  on  Appeal — Assignment  of  Error. 

An  assignment  of  error  complaining  of  two  distinct  rulings  of  the  court 
in  no  wise  related  or  connected  and  presenting  two  separate  and  distinct 
questions,  is  not  entitled  to  consideration  on  appeal. 

4. — Contract  Limiting  Liability — Interstate  Commerce — Charge. 

The  provision  of  our  statute  which  prohibits  common  carriers  from  lim- 
iting their  liability,  as  it  exists  at  common  law,  by  stipulations  in  the  bill 
of  lading,  .is  valid  as  applied  to  contracts  for  interstate  transportation  of 
property.  Special  charge  stating  the  converse  of  this  principle  was  correctly 
refused. 

5. — ^Measure  of  Damages — ^Evidence — Lost  Baggage. 

The  measure  of  damages  for  lost  baggage  is  the  reasonable  value  of  the 
same  at  the  point  of  destination,  and  not  at  an  Intermediate  point  though 
that  point  be  where  the  initial  carrier's  line  connects  with  the  terminal  car- 
rier's. Proof,  therefore,  of  the  value  at  El  Paso  of  baggage  destined  to  San 
fYancisco  vras  properly  excluded. 

6. — Carrier  of  Passengers — Accident — Negligence  Presumed. 

Where  an  accident  happens  upon  a  railway  from  which  a  passenger  sus- 
tains an  injury  by  the  breaking  down  of  the  carriage,  or  by. the  running  off 
of  the  train,  or  the  spreading  or  breaking  of  the  rails,- the  very  nature  of  the 
occurrence  will  be  prima  facie  evidence  of  the  negligence  of  the  company 
or  its  servants.  Note  a  charge  objectionable  as  directing  conclusive  effect 
to  a  particular  fact,  held  under  the  principle  stated  to  be  harmless  error. 

7. — Same — Presumption. 

Otherwise  and  briefly  stated,  the  plaintiff  is  not  bound  to  prove  more  than 
enough  to  raise  a  fa'r  presumption  of  negligence  on  the  part  of  the  defend- 
ant and  of  resulting  Injury  to  himself.  Having  done  this,  he  is  entitled  to 
recover,  unless  the  defendant  produces  evidence  sufficient  to  rebut  this  pre- 
sumption. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Baker,  Bolts,  Baker  &  Lovett  and  Beall  &  Kemp,  for  appellant. 

Richard  P.  Burgess,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  action  to  recover  damages 
for  personal  injuries  to  Mrs.  W.  E.  Fales  and  loss  of  baggage  of  appellees 
caused  by  the  alleged  negligence  of  appellant.  It  was  alleged  in  ap- 
pellees' petition  that  on  the  6th  day  of  May,  1902,  they  were  passengers 
on  one  of  appellant's  cars  from  San  Antonio  to  El  Paso,  and  thence  to 
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California;  that  '^said  train  was,  through  the  negligence  and  careless- 
ness of  defendant's  agents  and  employes^  derailed  and  thrown  from  the 
track;*'  and  that  the  accident  resulted  in  serious  and  permanent  per- 
sonal injuries  to  Mrs.  Fales,  and  the  destruction  of  their  baggage  of  the 
value  of  $2669.95. 

The  appellant  answered  by  special  demurrers,  some  of  which  were 
sustained  and  some  overruled;  pleas  of  not  guilty  and  general  denial; 
inevitable  accident,  unreasonable  and  improper  items  of  baggage,  and 
by  pleading  a  special  contract  limiting  the  baggage  to  wearing  apparel 
not  exceeding  in  value  $100. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  judgment 
for  appellees  for  $10,000  for  personal  injuries  to  Mrs.  Fales,  and  $1000 
for  loss  of  baggage,  and  $1000  for  loss  of  services  and  time  of  his  wife 
to  Mr.  Fales. 

Conclusions  of  Pact — On  the  6th  day  of  March,  1902,  W.  E.  Fales 
bought  two  tickets  in  San  Antonio  from  appellant  company,  which  were 
stamped  ''G.  H.  &  S.  A.  Ky.,  San  Antonio,  March  6,  1902,  city  office." 
Each  ticket  bore  the  following  words:  "Issued  by  the  Galveston,  Ha^ 
risburg  &  San  Antonio  Railway  Company,  good  for  one  second  dass 
passage  to  point  on  Southern  Pacific  Company,  Pacific  S3^8tem,  desig- 
nated on  coupon  attached,  when  oflScially  stamped,  subject  to  the  fol- 
lowing contract:  In  selling  this  ticket  this  company  acts  only  as  agent, 
and  is  not  responsible  beyond  its  own  line.  5.  Baggage  liability  is 
limited  to  wearing  apparel  not  exceeding  $100  in  value."  The  contract 
part  of  the  tickets  upon  one  was  signed  by  Mrs.  W.  E.  Fal^,  and  the 
other  by  Mr.  W.  E.  Falos.  The  point  designated  in  the  coupon  attached 
to  the  ticket  as  the  destination  of  the  passengers  was  San  Francisco,  CaL 
On  the  same  day,  by  virtue  of  said  tickets,  they  took  passage  at  San 
Antonio  on  one  of  apf)ellant^s  trains  for  San  Francisco.  The  train  on 
which  they  were  riding,  and  in  which  tlieir  baggage  was  carried,  was 
derailed,  wrecked  and  burned  near  Maxon  Springs,  Texas,  on  March  7, 
1902.  The  following  testimony  taken  from  the  record,  is  all  it  contains 
in  regard  to  the  catastrophe:  "At  the  time  of  the  accident  appelleeg 
were  riding  in  one  of  the  tourist  sleeping  cars.  The  train,  with  the 
exception  of  one  of  the  standard  Pullman  sleepers,  was  derailed,  wrecked 
and  burned  near  Maxon  Springs,  Texas,  about  3 :30  a.  m.  on  the  7th 
day'  of  March,  1902.  Some  time  prior  to  the  derailment  Mr.  Fales  was 
awakened  in  his  berth  by  the  fast  running  of  the'  train  and  swaying  of 
the  car,  and  thought  it  was  running  about  fifty  or  sixty  miles  an  boor 
when  it  struck  the  curve  where  the  derailment  occurred.  The  engine, 
tender,  baggage,  mail  and  all  the  other  cars,  with  the  exception  of  the 
Pullman  mentioned,  were  derailed,  thrown  one  upon  the  other,  wrecked 
and  burned.  '  About  five  minutes  after  the  derailment  occurred  Mr. 
Fales  found  and  carried  his  wife  from  the  wreck.  She  was  for  abont 
fifteen  minutes  thereafter  unconscious,  and,  when  she  recovered  con- 
sciousness, complained  of  pains  in  her  head  and  back.^' 
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Since  the  disaster  Mrs.  Fales  has  suffered  continuous  mental  and 
physical  pain  from  the  injuries  inliicted,  has  required  the  constant  care 
imd  attention  of  her  husband,  lias  been  imable  to  discharge  her  house- 
hold duties  or  render  him  any  service,  and  her  physical  and  nervous 
condition  has  continued  to  grow  worse,  and  the  evidence  is  suHicient  to 
warrant  the  conclusion  that  she  will  remain  a  helpless  suffering  invalid 
for  life. 

The  two  trimks  containing  appellees*  baggage  were  received  by  appel- 
lant and  placed  on  the  same  train  upon  which  they  took  passage.  The 
trunks  nor  their  contents  have  never  been  delivered  to  appellees,  but 
were  destroyed  by  fire  in  the  wreck  near  Maxon  Springs.  The  value  of 
said  baggage  at  its  place  of  destination,  San  Francisco,  was  $1000. 

From  the  evidence  .we  conclude  that  the  derailment  and  wreck  of  the 
train,  the  consequent  injuries  to  Mrs.  Fales,  the  loss  of  her  time  and 
services,  and  the  destruction  of  appellees'  baggage,  were  proximately 
caused  by  the  negligence  of  appellant,  and  that  by  reason  thereof  ap- 
pellees have  been  damaged  to  the  extent  found  by  the  jury. 

Conclusions  of  Law, — 1.  It  is  complained  that  "the  court  erred  in 
overruling  defendant's  exception  to  that  part  of  plaintiff's  petition  claim- 
ing loss  of  baggage,  because  the  value  claimed  is  greatly  in  excess  of  what 
would  be  customary,  fair  and  reasonable  in  respect  to  travelers'  baggage, 
and  because  the  number  of  articles  claimod  as  baggage  is  grossly  un- 
reasonable in  amount  and  in  excess  of  what  is  usually  carried  by  travelers 
upon  a  journey. 

It  can  not  be  determined  from  this  assignment,  nor  from  the  proposi- 
tion and  statement  under  it,  what  items  claimed  by  appellees  as  baggage 
should,  under  appellant's  contention,  have  been  excluded.  The  court 
did  sustain  the  exception  to  somo  of  the  items;  for  instance,  "specimens 
of  gold  quartz,  packa^re  of  l"srnl  documents,  insurance  papers,  mining 
stocks,  inventories,  will,  roport  of  estate  of  deceased,  family  pictures, 
marriacre  certificate,  etc.,  solid  silverware  and  old  coins."  As  the  items 
to  which  the  exception  was  not  sustained  are  not  referred  to  either  in 
the  assignment,  proposition,  or  statement  under  it,  it  is  not  incumbent 
upon  us  to  enumerate  them.  They  seem  to  us,  however,  to  only  include 
such  articles  of  personal  convenience  or  necessity  as  are  usually  carried 
by  passengers  for  their  fpr^onal  use.  A  woman^s  jewelry  and  every 
article  pertartiing  to  her  wRrdrohe  that  may  be  necessary  or  convenient 
to  her  traveling,  is  regarded  in  law  as  baggage.  In  the  absence  of  legis- 
lation limiting  the  resnonsibility  of  carriers,  it  can  not  be  assumed  that 
the  general  law  prescribes  any  definite  fixed  limit  to  the  value  of  bag- 
gage beyond  which  the  carrier  is  not  liable.  Hutch  on  Carr.,  sec.  681a. 
What  is  a  reasonable  quantity  of  baggage  for  which  a  carrier  should  be 
held  liable  under  the  circumstances,  is  a  question  of  fact  for  the  jury. 
Hutch,  on  Carr.,  sec.  688;  Jones  v.  Priester,  1  White  &  W.,  sees. 
613,  614. 

In  order  to  fix  the  liability  upon  a  common  carrier  for  the  loss  of  its 
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passengers'  baggage^  it  is  not  necessary  that  the  owner  should  have,  when 
the  baggage  is  delivered  for  transportation,  informed  the  carrier  of  the 
specific  articles  constituting  it.  If  it  is  in  fact  baggage,  is  received  by 
the  common  carrier  for  transportation,  and  is  never  delivered  to  the 
passenger,  the  liability  is  fixed. 

We  conclude,  therefore,  that  the  court  did  not  err  in  overruling  the 
excei)tions  to  appellees*  petition,  as  is  complained  of  in  appellant^s  sec- 
ond, third  and  fourth  assignments. 

2.  The  fifth  assignment  of  error  complains  of  two  distinct  ruhngs 
of  the  court  not  related  to  each  other,  but  presents  and  raises  two  sep- 
arate and  distinct  questions.  It  is  therefore  not  entitled  to  consideration. 
Texas  &  P.  lUilway  Co.  v.  Donovan,  86  Texas,  379,  25  S.  W.  Eep.,  10; 
Cammack  v.  Rodgers,  73  S.  W.  Rep.,  795. 

3.  There  was  no  error  in  the  court's  refusal  to  instruct  the  jury,  at 
appellant's  request,  "that  the  stipulations  contained  in  appellees'  ticket? 
limiting  appellant's  liability  for  loss  of  baggage  to  $100  to  the  holder 
of  each  ticket,  it  being  an  interstate  shipment,  is  valid  and  binding, 
except  as  against  negligence  of  the  railway  company."  The  provision 
of  our  statute  which  prohibits  common  carriers  from  limiting  their 
liability  as  it  exists  at  common  law  by  stipulations  in  the  bill  of  lading 
is  valid,  as  applied  to  contracts  for  interstate  transportation  of  property. 
Armstrong  v.  Railway  Co.,  92  Texas,  117,  citing  Railway  Co.  v.  Solanj 
1G9  U.  S.,  133 ;  Railway  Co.  v.  Devier,  75  Texas,  572 ;  Railway  Co.  v. 
Carter,  29  S.  W.  Rep.,  565;  Railway  Co.  y.  Withers,  40  S.  W.  Bep.^ 
1073 ;  Railway  Co.  v.  Eddins,  26  S.  W.  Rep.,  162 ;  Mexican  Nat.  Railway 
Co.  V.  Ware,  60  S.  W.  Rep.,  343.  State  statutes  prohibiting  common 
carriers  from  limiting  their  common  law  liability  by  stipulations  in  the 
contracts  of  shipment  are  not  in  themselves  regulations  of  interstate 
commerce,  though  they  control  in  some  degree  _the  conduct  and  liability 
of  those  engaged  in  such  commerce;  and  so  long  as  Congress  has  not 
legislated  upon  the  particular  subject,  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  commerce.  Railway  Co.  v^  Solan,  169  U.  S.,  133. 
Hence,  it  is  held  that  a  ticket  limiting  liability  for  loss  of  passengers 
baggage  to  $100  does  not  relieve  the  road  receiving  the  baggage  from  its 
common  law  liability  when  the  property  is  lost  on  its  line.  Railway  Co. 
V.  Foltz,  3  Texas  Civ.  App.,  644 ;  Railway  Co.  v.  Scharfermeyer,  72  S. 
W.  Rep.,  1037. 

4.  The  court  did  not  err  in  excluding  testimony  offered  by  appellant 
to  show  the  market  value  at  El  Paso  of  the  class  and  kind  of  the  articles 
of  appellees'  baggage,  nor  in  instructing  the  jury  "that  the  measure  of 
plaintiffs'  damage  for  lost  baggage  would  be  the  reasonable  value  of 
such  baggage  in  San  Francisco."  The  measure  of  damages  for  the  loss 
of  baggage  is  its  reasonable  value  at  point  of  destination,  not  at  an 
intermediate  point,  though  it  be  where  the  initial  carrier's  line  connecta 
with  the  terminal  carrier's.  3  Suth.  on  Dam.,  sec.  932 ;  Missouri,  K.  & 
T.  Railway  Co.  v.  Cook,  27  S.  W.  Rep.,  771.  Some  of  the  articles  lost 
were  shown  to  be  personal  wearing  apparel  of  appellees,  and  others  of 


G.  H.  &  S.  A.  Ey.  Co.  v.  Fales.  461 

daily  use  carried  on  the  journey,  the  value  of  which  is  not  determinable 
by  the  market  Wells-Fargo  Exp.  Co.  v.  Williams,  71  S.  W.  Rep.,  314; 
Bailway  Co.  v.  Nicholson,  Gl  Texas,  550.  It  was  therefore  not  essential 
to  the  admissibility  of  Mr.  Fales  testimony  as  to  value  that  he  should  be 
acquainted  with  the  market  value  of  the  articles  in  San  Francisco. 

Having  thus  disposed  of  all  the  questions  affecting  appellant^s  liability 
as  to  the  baggage,  we  will  now  consider  those  relating  to  the  personal 
injuries  of  appellees. 

5.  In  the  fourth  paragraph  of  its  charge  the  court  instructed  the 
jury  as  follows :  "If  you  believe  from  a  preponderance  of  the  evidence 
that  the  plaintiff,  Mrs.  W.  E.  Fales,  was  injured  while  a  passenger  on 
one  of  defendant's  passenger  trains,  as  alleged  by  plaintiffs,  and  that 
said  passenger  train  was  derailed  and  wrecked  and  that  the  derailment 
and  wrecking  of  said  train  was  the  proximate  cause  of  the  said  Mrs. 
W.  E.  Fayles^  injury,  if  any,  then  in  that  event  you  will  find  for  the 
plaintiffs  as  to  their  claim  for  damages  for  the  personal  injuries  so  sus- 
tained by  Mrs.  Fales,  if  any  personal  injuries  you  believe  from  the 
evidence  she  suffered  thereby .'* 

It  is  urged  as  an  objection  to  this  paragraph  that  "in  the  absence  of 
a  provision  of  law  giving  a  conclusive  effect  to  a  particular  fact,  it  is 
error  for  the  court  to  instruct  what  effect  should  be  given  it.'*  Under 
the  authorities  in  this  State,  the  charge  is  undoubtedly  obnoxious  to  this 
objection.  Lauchheimer  v.  Saunders,  65  S.  W.  Rep.,  500;  Mexican  C. 
Bailway  Co.  v.  Lauricella,  87  Texas,  277.  But  in  view  of  the  undis- 
puted evidence  as  to  the  derailment  and  wreck  of  the  train — no  attempt 
having  been  made  by  appellant  to  explain  the  cause  of  the  occurrence  of 
the  catastrophe,  and  show  that  it  was  due  to  a  cause  for  which  it  was 
not  answerable — ^the  question  presents  itself,  was  the  appellant  preju- 
dived  by  the  error?  In  the  cast  last  cited,  in  which  a  similar  erf  or  was 
presented  by  the  charge,  it  is  said  by  the  Supreme  Court :  'Tit  does  not 
follow,  however,  as  we  think,  that  the  judgment  should  be  reversed. 
'Where  an  accident  happens  upon  a  railway  from  which  a  passenger 
sustains  an  injury  by  the  breaking  down  of  the  carriage,  or  by  the  run- 
ning off  of  the  train,  or  the  spreading  or  breaking  of  the  rails,  the  very 
nature  of  the  occurrence  will  be  prima  facie  evidence  of  the  negligence 
of  the  company  or  its  servants.'  Hutch  on  Carr.-,  sec.  800.  The  rule 
thus  stated  by  the  eminent  author  cited  is  very  generally  recognized." 
Accordingly,  when  the  derailment  of  a  train  or  car  results  in  the  injury 
to  a  passenger,  the  burden  is  on  the  carrier  to  show  that  the  accident 
was  not  caused  by  defective  cars  or  roadbed  or  by  the  negligence  of  an 
employe.  Montgomery,  etc.,  Railway  Co.  v.  Mallette,  92  Ala.,  216,  9  So. 
Rep.,  365;  Alabama,  etc..  Railway  Co.  v.  Hill,  93  Ala.,  521,  30  Am.  St. 
Hep.,  71,  9  So.  Rep.,  725;  St.  Louis,  etc.,  Railway  Co.  v.  Mitchell,  57 
Ark.,  421,  21  S.  W.  Rep.,  884;  Kansas,  etc..  Railway  Co.  v.  Miller,  2 
Colo.,  458 ;  Pittsburg  Railway  Co.  v.  Williams,  74  Ind.,  466 ;  Southern 
Kansas  Railway  Co.  v.  Walsh,  45  Kan.,  659,  26  Pac.  Rep.,  47;  Louis- 
ville, etc..  Railway  Co.  v.  Smith,  2  Duv.  (Ky.),  558;  Stevens  y.  Railway 
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Co.,  GG  Me.,  77 ;  Baltimore,  etc.,  Eailway  Co.  v.  Worthington,  21  Mi, 
283,  290,  83  Am.  Bee,  580,  687 ;  Wilson  v.  Northern  Pac.  Kailway  Co., 
2G  Minn.,  280 ;  3  N.  W.  Eep.,  334 ;  Spellman  v.  Lincoln,  etc.,  Co.,  3G 
Neb.,  89G,  38  Am.  St.  Eep.,  767,  65  N.  W.  Kep.,  271,  20  Law.  Rep.  Ann., 
319;  Taylor  v.  Grand  Trunk  Railway  Co.,  48  N.  H.,  314;  2  Am.  Rep., 
23 J;  Texas  &  P.  Railway  Co.  v.  Gardner,  114  Fed.  Rep.,  186;  Brenmer 
V.  Illinois  Cen.  Railway  Co.,  101  111.  App.,  198.  It  was  upon  this  prin- 
ciple the  Supreme  Court,  despite  the  error  in  the  charge,  affirmed  the 
judgment  in  the  Lauricella  case.  To  have  done  otherwise  would  haTe 
been  to  smother  the  soul  and  spirit  of  the  law  beneath  the  weight  of  a 
strict  and  rigid  formula.    It  is  not  right  to  stifle  justice  that  way. 

Sir  Frederick  Pollock,  in  his  work  on  Torts,  illustrates  the  distinction 
between  cases  of  tort  in  which  there  is  no  contract  and  where  there  is, 
thus :  '^ A  coach  runs  against  a  cart ;  the  cart  is  damaged,  the  coach  is 
upset^  and  a  passenger  in  the  coach  hurt.  The  owner  of  the  cart  must 
prove  that  the  driver  of  the  coach  was  in  fault.  But  the  passenger  in 
the  coach  can  say  to  the  owner :  TTou  promised  for  gain  and  reward  to 
bring  me  safely  to  my  journey's  end,  so  far  as  reasonable  care  and  skill 
could  attain  it.  Here  am  I  thrown  out  on  the  road  with  a  broken  head. 
Your  contract  is  not  performed ;  it  is  for  you  to  show  that  the  misad- 
venture is  due  to  a  cause  for  which  you  are  not  answerable.'"  Con- 
tinuing, he  says  in  note  (d) :  "In  other  words,  the  obligation  does  not 
become  greater  if  we  regard  the  liability  as  ex  delicto  instead  of  ex  con- 
tractu ;  but  neither  does  it  become  less."    Webb's  Pollock  op  Torts,  549. 

The  plaintiff  is  not  bound  to  prove  more  than  enough  to  raise  a  fair 
presumption  of  negligence  on  the  part  of  the  defendant  and  of  resulting 
injury  to  himself.  Having  done  this,  he  is  entitled  to  recover,  unless 
the  defendant  produces  evidence  sufficient  to  rebut  this  presumption. 
Sheanrt.  &  Redf.  on  Neg.,  sec.  58. 

Appellees'  evidence  in  this  case,  which  is  undisputed,  raised  a  "to 
presumption  of  negligence;"  no  evidence  was  offered  by  appellant  to 
rebut  this  presumption;  therefore  having  proved  the  resulting  injury, 
they  were  entitled  to  recover.  What  harm,  then,  is  done  by  the  court  not 
leaving  it  to  the  jury  to  say  whether  the  derailment  of  the  train  was 
negligence?  Had  such  an  issue  been  submitted,  the  jury  would  hate 
been  bound  to  find  on  it  in  favor  of  appellees,  for  the  undisputed  evi- 
dence raised  a  fair  presumption  of  negligence.  Had  the  charge  been 
free  from  the  error  complained  of,  and  a  verdict  been  rendered  upon 
the  issue  of  negligence  in  favor  of  appellant,  it  would  have  been  the 
bounden  duty  of  the  court  to  set  it  aside,  for  such  a  verdict  in  face  of 
the  fair  presumption  that  arises  from  the  undisputed  evidence  could  not 
stand.  Therefore,  in  our  opinion,  the  appellant  was  not  prejudiced  by 
the  error  complained  of. 

6.  The  remaining  assignments  of  error  are  predicated  upon  Mib. 
Fales  being  joined  as  a  party  plaintiff — questions  raised  for  the  first 
time  in  this  court.  Improper  joinder  of  the  wife  as  plaintiff  can  not 
be  raised  for  the  first  time  in  an  appellate  court;  and  where  no  injury 


Q.  H.  &  S.  A.  Ry.  Co.  v,  Fales.  463 

is  shown  to  have  resulted^  a  judgment  will  not  be  reversed  even  where 
the  exception  to  the  joinder  of  the  wife  with  the  husband  has  been  over- 
ruled. Galveston^  H.  &  S.  A.  Bailway  Co.  v.  Baumgarten^  72  S.  W. 
Hep.,  80. 

There  is  no  error  in  the  judgment  which  requires  its  reversal^  and 
it  is  afiirmed. 

Affimied. 

Writ  of  error  refused. 
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Branch  T.  Masterson  v.  P.  W.  Heitman  &  Co. 

Decided  November  11,  1903. 

1.— Contract — Constnictioii  of — ^Eyidence. 

The  contract  under  which  this  suit  was  brought  was  ambiguous  in  its  terms 
as  to  whether  H.  &,  Co.,  sellers  of  the  machinery  to  be  placed  by  them,  were  to 
superintend  and  direct  the  construction  of  the  foundation  to  De  proTided  by 
M.  The  proof  showed  that  H.  &  Go.  accepted  M.'s  contention  that  they  were  to 
so  direct  the  work,  and  eventually  did  so.  Held,  that  H.  &  Co.  can  not  nov 
be  permitted  to  maintain  that  it  was  M.'s  duty  to  construct  the  foundatioi 
without  their  direction,  and  that  his  failure  to  do  so  was  the  cause  of  delay  in 
the  erection  of  the  plant. 

8.— Practice  on  Appeal— Evidence — Assignment. 

Though  the  brief  of  the  appellant  does  not  in  all  things  conform  to  the  raki, 
yet  as  the  issue  of  the  sufficiency  of  the  evidence  to  sustain  the  verdict  againit 
his  claim  in  reconvention  for  damages  is  presented  by  assignment  in  the  brief, 
and  it  also  containing  statements  from  the  record  sustaining  that  proposition, 
the  appellate  court  would  not  be  justified  in  ignoring  the  assignment.  See  the 
opinion  for  the  substance  of  evidence  held  to  entitle  the  appellant  to  reeoreiy 
on  his  plea  in  reconvention. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hoil 
Chas.  E.  Ashe. 

Hutcheson,  Campbell  &  Hutcheson  and  Masterson  &  Masterson.  for 
appellant. 

Ewing  &  Ring,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellees  brought  this  suit 
against  appellant  to  recover  the  sums  of  $146  and  $550,  alleged  to  be 
the  unpaid  balances  of  the  agreed  purchase  price  of  two  pumps,  with 
the  necessary  fittings  and  appliances,  sold  by  them  to  appellant,  and 
the  further  sum  of  $1410.62,  alleged  to  be  the  reasonable  value  of  cer- 
tain goods,  wares  and  merchandise  sold  and  delivered  by  them  to  the 
appellant. 

The  answer  of  defendant  admitted  the  balances  claimed  as  due  on 
the  purchase  price  of  the  two  pumping  plants,  and  also  admitted  tbe 
correctness  of  the  larger  portion  o^'  the  open  account,  but  as  to  certain 
items  in  said  account,  which  were  specified  in  the  answer,  denied  that 
same  were  purchased  or  received  by  defendant.  The  answer  further 
averred  that  the  pumping  plant  was  purchased  by  defendant  under  a 
contract  with  the  plaintifTs  whereby  they  undertook  to  install  said  plant 
on  defendant's  farm  in  Bexar  County,  and  have  the  same  ready  for 
operation  by  the  1st  day  of  May,  1901,  but  that  plaintiffs  failed  to  com- 
ply with  their  said  contract  and  did  not  construct  the  plant  within  the 
specified  time,  and  in  fact  never  fully  completed  the  construction  of 
same;  that  the  defendant  had  to  complete  the  construction  of  said  plant 
at  his  own  cost  and  expense  in  the  sum  of  $300 ;  that  by  reason  of  plain- 
tifE^s  delay  in  constructing  said  plant  defendant  lost  the  crop  upon  his 


Masterson  v.  Heitman  &  Co.  465 

said  fann,  which  was  of  the  value  of  $15,000,  and  defendant  prayed  for 
judgment  against  the  plaintiffs  for  the  value  of  said  crop  and  for  the  sum 
of  $300  expended  by  him  in  completing  the  construction  of  said  pump- 
ing plant  To  this  answer  the  plaintiffs  by  supplemental  petition  re* 
plied  as  follows : 

1.  They  denied  that  the  defendant  had  sustained  any  loss  or  dam- 
age by  reason  of  any  of  the  matters  alleged  by  him. 

2.  They  pleaded  to  the  effect,  in  substance,  that  the  delay  was 
caused  by  defendant's  failure  to  perform  his  part  of  the  contract,  espe- 
cially in  failing  to  furnish  the  foundation  for  the  pump,  as  in  duty 
bound  to  do. 

3.  They  further  pleaded  to  the  effect,  in  substance,  that  if  defend- 
ant had  sustained  any  loss  by  reason  of  any  breach  on  plaintiffs'  part, 
the  damaging  consequences  could  and  would  have  been  averted  by  or- 
dinary care  on  defendant's  part,  as  in  duty  bound,  so  far  as  might  be 
by  ordinary  effort  and  moderate  expense;  and  further,  that  the  claim 
for  damages  set  up  was  fictitious  and  without  merit,  and  was  asserted 
merely  as  a  pretense  for  avoiding  payment  of  the  plaintiffs'  just  de- 
mand, and  as  an  excuse  for  delay  in  the  payment  thereof. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  in  favor 
of  the  plaintiffs  for  the  full  amount  claimed  by  them. 

The  record  discloses  the  following  facts:  The  appellant,  being  the 
owner  of  a  farm  in  Bexar  County  which  he  desired  to  irrigate,  procured 
an  engineer  to  make  a  topographical  survey  of  said  farm,  run  the  levels 
and  prepare  the  plans  for  an  irrigation  plant.  After  the  completion 
of  these  plans  appellant  with  a  map  or  sketch  of  same  went  to  appellees, 
who  were  engaged  in  the  business  of  selling  and  installing  pumps  and 
other  machinery  for  the  operation  of  irrigating  plants,  and  requested 
them  to  give  him  an  estimate  of  the  cost  of  installing  a  pump  of  suffi- 
cient capacity  to  furnish  the  water  required  by  the  irrigation  plans. 
Appellant  explained  to  appellees  that  unless  the  pump  could  be  installed 
and  put  in  operation  by  the  1st  of  May,  1901,  he  did  not  desire  to  pur- 
chase same.  Appellees  would  not  make  a  contract  to  furnish  the  pump 
by  the  1st  of  May  until  they  had  sent  a  telegram  to  the  factory  to  find 
if  a  pump  sufficient  for  the  work  could  be  procured  at  once.  After 
learning  that  such  pump  could  be  procured  they  agreed  with  appellant 
to  furnish  him  with  same,  and  have  it  installed  and  in  operation  by  the 
Ist  of  May,  1901.  The  price  agreed  upon  for  the  pump  and  necessary 
fittings  and  the  cost  of  installing  same  was  $1000.  When  this  agree- 
ment was  made  appellant  explained  to  the  agent  of  appellees,  with 
whom  the  contract  was  made,  that  he  intended  to  use  the  boiler  in  use 
in  a  gin  which  he  had  on  his  farm  to  supply  the  power  for  running  the 
pump,  and  that  he  had  on  his  farm  the  necessary  piping  for  convey- 
ing the  steam  from. the  boiler  to  the  pump;  that  appellant  would  have 
all  the  hauling  done,  furnish  all  the  unskilled  labor  necessary  for  work 
of  installing  the  pump,  and  furnish  the  material  for  the  foundation, 
and  these  items  were  not  included  in  making  the  estimate  of  the  cost 
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of  the  pumping  plant.  Appellant  lives  in  the  city  of  Galveston,  and 
the  farm  on  which  the  pumping  plant  was  to  be  installed  was  near  the 
town  of  Lacoste,  in  Bexar  County.  Appellees'  place  of  business  is  at 
Houston,  Harris  County. 

On  the  day  after  this  contract  was  made  appellees  telephoned  appel- 
lant at  Galveston  asking  permission  to  substitute  for  the  pump  con- 
tracted for  one  that  would  cost  $100  more.  In  response  to  this  request 
appellant  met  appellees'  agent  in  Houston,  and  after  consulting  with 
him  in  the  matter  agreed  to  the  substitution.  Some  days  after  this  ap- 
pellees' agent  requested  appellant  to  sign  a  written  order  for  the  ma- 
chinery. This  order,  so  far  as  it  bears  upon  the  issues  of  this  case,  vas 
as  follows: 

"April  6,  1901.— P.  W.  Hcitman  &  Co.,  Houston,  Texas:  You  will 
please  order  for  the  undersigned,  shipped  to  Lacoste,  on  or  about  April 
10,  1901,  one  8x12x12x10  Worthington  compound  duplex  pump,  with 
GO  feet  of  suction  and  discharge  pii)e  and  the  necessary  fittings,  you  to 
furnish  a  man  to  superintend  erection  and  setting  of  pump;  1  to  far- 
nish  all  foundations  and  common  labor  and  necessary  pipe  to  make 
steam  connection,  which  is  to  be  connected  by  you.  Pump  guaranteed 
to  have  a  capacity  of  1200  gal.  per  minute  against  a  73-foot  head,  with 
a  GO  h.  p.  boiler.  Pump  to  be  erected  by  May  1.  Cash  with  order, 
$550;  note  due  Nov.  1,  1901,  $550.     (Signed)    "^Branch'T.  Mastersoa" 

Appellees  fully  understood  at  the  time  the  contract  was  made  that 
the  ])uin])  was  wanted  to  furnish  water  for  the  purpose  of  irrigating 
ap|)Gllant's  crop,  and  that  the  crop  would  need  the  water  by  the  1st  of 
May.  Appellees  ordered  the  pump  shipped  at  once  and  it  reached  ap- 
peilant'^  f«anii  on  April  2Gth.  Nothing  further  was  done  by  ap])ellees 
in  the  performance  of  their  contract  until  May  1st,  when  thoy  tele- 
phoned the  Alamo  Iron  Works  nt  San  Antonio  and  arranged  with  tint 
coTii]>any  to  have  the  pump  installed.  On  May  3d  the  Alamo  Iron 
Works  sont  a  man  to  the  farm  to  take  the  measurements  for  the  guction 
and  discharire  pipe  for  the  pump.  This  piping  was  sent  out  to  the  farm 
on  'Mny  13th.  On  May  11th  appellees  addressed  the  following  letter  to 
appollant's  manairer  on  the  farm : 

"^lay  11,  1901. — Mr.  Max  Reichcrzer,  Lacoste,  Texas:  Dear  Sir.— 
We  liave  arrano^od  with  the  Alamo  Iron  Works  to  attend  to  the  setting  of 
the  piini})  sold  ^fr.  Masterson.  When  you  have  the  material  for  the 
foundation  and  the  mason  ready,  please  communicate  with  them  and 
thoy  will  send  a  man  there  to  superintend  the  setting  of  the  pump.  M 
!Mji>torson  called  on  us  yesterday  and  is  very  anxious  to  get  the  pump 
stnrt(Hl,  and  the  only  delay  that  can  be  caused  now  will  be  by  yon  Dot 
having:  the  material  ready.  Please  take  this  up  with  the  Alamo  Iron 
AVorks.  who  will  superintend  the  erection  of  the  engine.  P.  W.  Heitman 
&  Co." 

On  ^lay  19th  appellant  wrote  appellees  as  follows:  *^  am  jnst  in 
receipt  of  a  letter  from  the  manncror  on  my  ranch  to  the  effect  that  he 
w^ent  to  see  the  Alamo  Iron  Works  about  the  foundation  for  the  pump 
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on  my  plantation  west  of  San  Antonio,  and  they  say  you  have  to  furnish 
plans.  Under  our  contract  everything  was  to  be  completed  by  May  Ist. 
My  whole  year's  crop  is  depending  on  your  completing  your  work.  This 
is  a  time  contract,  and  while  I  know  that  you  are  loaded  with  contracts, 
that  will  not  be  any  reason  for  me  to  lose  my  year's  crop  for  want  of  the 
pumping  plant  being  completed,  so  1  beg  to  urge  you  to  complete  the 
work  at  all  hazards.  1  don't  want  to  have  a  heavy  loss  for  either  of  us 
to  bear  as  a  result  of  the  delay." 

In  reply  to  this  letter  appellees  on  May  21st  wrote  appellant  as  fol- 
lows: 

"May  21,  1901. — Mr.  B.  T.  Masterson,  Galveston,  Texas :  Dear  Sir. — 
We  are  in  receipt  of  yours  of  the  19th  inst.,  and  in  reply  beg  to  state 
that  we  have  telegraphed,  telephoned  and  written  to  your  manager  at 
Lacoste  to  know  if  he  has  the  foundation  material  for  the  pump  and  a 
man  to  lay  the  foundation.  We  arc  ready  to  send  a  man  at  any  time  if  he 
has  the  material  on  the  ground.  We  have  been  unable  to  hear  from  him. 
The  Alamo  Iron  Works  have  today  advised  us  that  the  machinists  in  San 
Antonio  are  all  on  a  strike  and  we  will  have  to  send  a  man  from  here. 
As  soon  as  we  can  hear  from  your  manager  we  will  send  a  man  there  to 
erect  the  pump  and  complete  the  job.    F.  W.  Heitman  &  Co.'' 

The  telegram  referred  to  in  the  above  letter  as  having  been  sent  ap- 
pellant's manager  was  sent  on  the  same  day  the  letter  was  written  and  is 
as  follows : 

"Houston,  Texas,  May  21,  1901. — To  Max  Eeicherzer,  Lacoste,  Texas: 
Have  YOU  foundation  material  ready  on  the  ground.  Answer.  F.  W. 
Heitman  &  Co." 

In  reply  to  this  telegram  appellant's  manager  wrote  appellees  the  fol- 
lowing letter : 

"Idlewild  P.  0.,  May  22,  1901.— F.  W.  Heitman  &  Co.,  Houston, 
Texas:  Dear  Sirs. — I  received  your  telegram  asking  me  about  having 
the  foundation  material  ready  for  the  ^lastcrson  pump.  I  have  been 
waiting  to  hear  from  you  to  say  what  is  needed.  How  much  rock,  brick 
or  sand  and  cement  is  needed.  Please  send 'me  foundation  plan  and  let 
me  know  what  is  neecled.    Max  Peicherzer." 

On  May  23d  appellant  wrote  appellees  as  follows: 

"Galveston,  Texas,  May  23,  1901.— Messrs.  F.  W.  Heitman  &  Co., 
Houston,  Texas:  Gentlemen. — Yours  of  the  21st  to  hand  and  contents 
noted.  I  am  just  in  receipt  of  a  letter  from  my  manager  at  Lacoste 
inclosing  your  telegram  to  him  asking  if  the  material  for  the  pump 
foundation  was  ready  and  on  the  ground.  He  stated  that  he  doesn't 
know,  and  has  not  been  informed  how  much  brick  or  stone  or  both  will 
be  needed  for  the  foundation  and  has  been  waiting  to  hear  from  3'ou  in 
that  regard.  Now,  if  you  will  cither  write  or  wire  him  the  exact  material 
and  amount  of  same  necessary  for  the  foundation,  it  can  be  placed  on 
the  ground  all  ready  upon  very  short  notice.  I  thought  that  the  very 
purpose  of  the  trip  of  the  party  you  sent  out  there  was  to  decide  just 
such  details  as  this.    Now  please  take  the  matter  up  immediately,  write 
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to  my  manager  exactly  what  you  want  out  there,  and  it  will  be  on  hand, 
and  then  Bend  out  your  man  to  put  up  the  pump.  It  is  of  utmost  impor- 
tance that  this  pump  be  put  up  at  once,  as  there  has  been  no  rain  there 
and  crops  are  needing  rain  very  badly.  (Signed)  Branch  T.  Mflste^ 
son.*' 

Appellees  in  reply  to  this  letter  wrote  appellant  as  follows : 

'^ay  24, 1901.— Mr.  B.  T.  Masterson,  Galveston,  Texas :  Dear  Sir.- 
Replying  to  yours  of  the  23d  inst  beg  to  state  that  we  have  a  man  at 
Lacoste  now  setting  your  pump  and  have  instructed  him  that  if  there 
will  be  any  delay  in  getting  the  brick  to  put  the  pump  on  a  timber  founr 
dation  and  get  it  started  at  the  earliest  possible  moment.  (Signed)  F. 
W.  Heitman  &  Co." 

The  statement  in  this  letter  that  appellees  then  had  a  man  at  the  fara 
setting  up  the  pump  was  not  accurate.  No  one  came  to  the  farm  to 
attend  to  the  matter  for  appellees  until  May  25th,  when  the  Alamo  Iron 
Works  sent  out  a  man  to  designate  the  location  for  the  pump  and  gife 
appellant's  manager  directions  as  to  the  necessary  material  for  the  foun- 
dation and  the  manner  in  which  same  should  be  constructed.  This  nua 
left  after  giving  the  necessary  directions  as  to  the  foundation.  The 
material  for  the  foundation  was  promptly  procured  and  placed  on  the 
ground  by  appellant's  manager,  but  the  foundation  could  not  be  con- 
structed because  appellees  had  failed  to  send  anchor  bolts  with  the  pmnp. 
These  bolts  are  necessary  to  fasten  the  pump  to  the  foundation  and  mtit 
be  put  into  the  foundation  when  it  is  being  constructed  so  that  the  cement 
will  harden  around  them  and  hold  them  in  position.  Appellees'  agent, 
who  made  the  contract,  testified  that  the  anchor  bolts  were  not  a  part  of 
the  pump  but  were  usually  furnished  with  a  pump.  Appellees*  repre- 
sentative who  gave  directions  as  to  how  the  foundation  should  be  built 
promised  to  send  the  bolts  out.  They  did  not  come,  promptly,  anil  ap- 
pellant's agent  went  to  San  Antonio  and  tried  to  get  them  from  the 
Alamo  Iron  Works  but  failed.  These  bolts  were  not  received  until  June 
10th.  After  their  receipt  the  foundation  was  constructed  promptly  and 
was  completed  on  June  14tb  and  appellees  notified  that  it  was  ready  far 
the  pump  to  be  placed  thereon.  No  one  was  sent  out  to  put  up  the  pump 
until  June  30th.  The  work  of  erecting  the  pump  and  putting  the  same 
in  operation  was  further  delayed  for  a  day  or  two  because  a  foot  valw 
had  not  been  sent  out  with  the  pump.  The  man  in  charge  of  this  woik 
placed  the  pump  in  position  and  got  it  in  operation  on  July  7th,  at  which 
time  he  left  appellant's  farm,  and  nothing  further  was  done  by  appeUee 
under  their  contract. 

As  installed  by  appellees  the  pumj)  could  not  be  operated  so  as  to  fui^ 
nish  water  for  the  irrigation  plant  The  discharge  pipe  was  four  feet 
too  short,  and  as  a  consequence  did  not  bring  the  water  to  the  top  of  the 
bank  and  connect  with  the  conveying  pipe.  Appellant  had  this  and  other 
defects  in  the  erection  of  the  pimip  remedied  at  a  cost  of  about  $300. 
The  evidence  shows  that  appellant's  crop  was  greatly  damaged  by  the 
failure  to  irrigate  it,  caused  by  the  delay  in  erecting  the  pump.    The 
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evidence  as  to  the  amount  of  damage  is  meager  and  unsatisfactory,  but  we 
think  there  was  sufficient  evidence  on  this  point  to  have  authorized  the 
jury  to  have  found  for  the  defendant  for  a  portion  of  the  damages  claimed 
by  him  in  event  they  had  found  that  plaintiff,  under  the  facts  in  evi- 
dence, was  responsible  for  the  delay  in  the  erection  of  the  pump. 

Appellees'  agent  who  made  the  contract  with  appellant  testified  that 
the  delay  in  the  erection  of  the  pump  was  caused  by  the  failure  of  ap- 
pellant to  construct  the  foundation,  and  that  under  tlie  contract  appellees 
were  not  required  to  furnish  plans  and  specifications  for  the  foundation 
nor  to  superintend  its  construction. 

Upon  these  facts  we  are  of  opinion  that  the  jury  were  not  authorized 
to  find  that  appellees  were  not  responsible  for  the  delay  in  installing  and 
patting  in  operation  the  pumping  plant  which  they  had  contracted  to 
famish  appellant,  and  the  assignment  of  error  which  assails  the  verdict 
as  being  imsupported  by  the  evidence  should  be  sustained.  The  order  for 
the  machinery,  if  it  be  treated  as  evidencing  the  entire  contract  between 
the  parties,  is  not  unambiguous  in  its  terms  as  regards  the  foundation  for 
the  pump.  The  clause  ^^1  to  furnish  all  foundations  and  common  labor" 
does  not  require' a  construction  which  would  exclude  the  idea  that  the 
foundation  was  to  be  constructed  under  the  direction  and  in  accordance 
with  plans  and  specifications  to  be  furnished  by  the  appellees. 

The  language  used  in  the  contract  being  of  this  ambiguous  character 
the  interpretation  put  upon  it  by  the  parties  should  control  in  its  con- 
struction. In  the  very  inception  of  the  work  of  performing  the  contract 
the  question  as  to  whose  duty  it  was  to  give  directions  as  to  the  founda- 
tion arose  and  appellant  claimed  that  this  duty  devolved  upon  appellees. 
Appellees  acquiesced  in  this  construction  of  the  contract  and  finally  sent 
a  man  to  appellant's  farm  to  give  directions  as  to  where  and  how  the 
foundation  should  be  constructed.  In  reply  to  the  several  letters  written 
them  by  appellant  and  his  manager  urging  them  to  proceed  with  the 
work  and  to  furnish  plans  for  the  construction  of  the  foundation  appel- 
lees made  no  denial  of  the  contention  of  appellant  that  it  was  their  duty 
to  furnish  these  plans,  but  in  all  of  their  letters  and  telegrams  acquiesced 
in  appellant's  construction  of  the  contract  that  he  was  only  required  to 
furnish  the  material  and  labor  for  the  construction  of  the  foundation. 

Having  given  this  construction  to  the  contract  and  induced  appellant 
to  rely  upon  their  promise  to  comply  with  the  contract  as  thus  construed, 
it  would  be  manifestly  unfair  to  permit  appellees  to  now  say  that  it  was 
appellant's  duty  to  construct  the  foundation  without  any  direction  from 
them,  and  that  his  failure  to  do  so  was  the  cause  of  the  delay  in  the  erec- 
tion of  the  plant.  Galveston,  H.  &  S.  A.  Railway  Co.  v.  Johnson,  74 
Texas,  256;  Trust  Co.  v.  Wabash,  34  Fed.  Rep.,  254;  Davis  v.  Shafer, 
50  Fed.  Rep.,  7C4 ;  Levitt  v.  Windsor  Co.,  54  Fed.  Rep.,  439. 

Appellees  object  to  our  consideration  of  the  assignment  raising  the 
question  of  the  insufficiency  of  the  evidence  to  sustain  the  verdict  because 
appellant's  brief  is  not  prepared  according  to  the  rules. 

Appellant  has  failed  in  several  respects  to  comply  with  the  rules  in 
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preparing  his  brief,  and  we  would  probably  not  be  required  to  consider 
any  of  the  questions  raised,  but  the  issue  as  to  the  sufficiency  of  the  eri- 
dence  to  sustain  tiie  verdict  of  the  jury  against  appellant  on  his  claim 
for  damages  being  raised  by  assignment  presented  in  iiis  brief,  and  said 
brief  containing  statements  from  tlie  record  showing  that  said  assignment 
should  be  sustained,  we  have  concluded  that  we  ought  not  to  refuse  to 
consider  the  assignment,  notwithstanding  appellant's  disregard  of  the 
rules  of  this  court  in  the  manner  in  which  he  has  prepared  liis  brief 
McCarthy  v.  Life  insurance  Co.,  7  Texas  Ct.  Kep.,  667;  St;  Louis  S.  W. 
Eailway  Co.  v.  McArthur,  70  S.  W.  Kep.,  317. 

As  the  question  is  presented  in  appellant's  brief  it  is  not  apparent  that 
any  error  was  committed  by  the  trial  court  in  the  admission  in  evidence 
of  appellees'  account  books  and  shipping  receipts.  The  rules  of  evidence 
as  to  the  circumstances  under  whicli  such  evitlence  is  admissible  and  the 
purpose  for  which  it  can  be  used  are  fundamental,  and  if  any  error  was 
committed  in  the  introduction  of  this  evidence  it  is  not  likely  to  be  re- 
peated upon  another  trial. 

Because  in  our  opinion  the  finding  of  the  jury  that  appellees  were  not 
entitled  to  recover  anything  on  their  plea  in  reconvention  is  not  sup- 
ported by  any  evidence  in  the  case,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded, 

ON  MOTION  FOR  REHEAIUNG. 

• 

PLEASANTS,  Judge. — In  overruling  appellee's  motion  for  a  re- 
hearing we  deem  it  proper  to  modify  or  rather  to  express  more  accu- 
rately the  conclusions  stated  by  us  in  our  former  opinion  filed  herein 
on  November  11,  1903.  We  did  not  intend  in  that  opinion  to  holdtiiat 
under  the  evidence  the  trial  court  should  have  instructed  the  jury  to 
find  that  appellees  imder  their  contract  with  appellant  were  required  to 
furnish  the  plans  and  specifications  for  the  foundation  for  the  pump 
and  to  superintend  its  construction.  The  jury  should  look  to  all  tte 
evidence  in  the  case  to  determine  upon  whom  the  duty  of  furnishing 
the  plans  and  specifications  for  the  foundation  and  superintending  tiic 
construction  of  same  devolved,  and  if  the  parties  by  their  letters  and 
acts  had  construed  the  contract  in  this  regard  such  practical  construc- 
tion should  be  accepted  by  the  jury  as  the  true  intent  and  meaning  of 
the  contract.  The  statement  in  the  last  paragraph  of  our  former  opin- 
ion to  the  effect  that  there  is  no  evidence  in  the  record  to  sustain  the 
finding  of  the  jury  that  appellees  were  not  responsible  for  any  of  the 
delay  in  the  erection  of  the  pumping  plant  is  justified  by  the  undisputed 
and  unexplained  fact  that  after  the  foundation  was  constructed  there 
was  a  delay  of  two  weeks  on  the  part  of  appellees  in  proceeding  with 
the  work  of  erecting  the  pump.  It  is  not  shown,  however,  with  anj 
degree  of  certainty  what  proportion  of  the  damage  claimed  by  appd- 
lant  was  caused  by  this  delay. 

.  We  have  carefully  considered  the  various  points  urged  by  appellees 
against* our  judgment  reversing  this  case,  but  have  reached  the  condu- 
sion  that  it  should  not  be  disturbed,  and  the  motion  for  rehearing  is 
therefore  overruled.  Overrvhd. 
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E.  EoTAN  V.  T.  D.  Hays  et  al. 

Decided  November  11,  1003. 

Implied  Warranty — Special  Warranty. 

The  warranty  against  incumbrances  (a  lien  for  taxes)  implied,  by  force  of  the 
statute  (Kev.  btats.,  art.  033),  from  tlie  use  of  the  words  *"grant"  or  "convey*' 
in  a  deed,  is  not  restricted  l^y  the  insertion  of  a  clause  by  which  the  grantor 
binds  his  heirs,  executors  and  administrators  to  warrant  and  defend  against 
every  person  claiming  by  or  through  him. 

Error  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Kotan  appeals  from  a  judgment  over  against  him  as  warrantor,  by 
Hays,  in  a  suit  by  the  city  of  Waco  against  Curtis  and  others  to  fore- 
close a  tax  lien. 

Sleeper  &  Kendall,  for  plaintii?  in  error. 

Clark  &  Bolinger,  for  defendants  in  error. 

KEY,  Associate  Justice, — This  suit  was  instituted  by  the  city  of 
Waco  to  recover  certain  taxes  due  upon  certain  real  estate.  The  orig- 
inal defendants,  Chas.  S.  and  S.  D.  Curtis,  impleaded  T.  D.  Hays  and 
E.  Kotan  upon  covenants  contained  in  deeds  of  warranty  executed  by 
the  latter.  Hays  pleaded  over  against  his  codcfendant  Rotan,  alleging 
that  the  latter  in  conveying  the  property  to  him  had  warranted  the  title 
as  against  prior  incumbrances. 

The  defendant  Botan  denied  the  existence  of  such  covenant  of  war- 
ranty. The  trial  resulted  in  a  juclgmcnt  in  favor  of  the  plaintiff  asjainst 
S.  D.  and  Chas.  S.  Curtis,  foreclosing  the  tax  lien,  and  over  against 
Hays  in  favor  of  the  Curtises,  and  over  against  Rotan  in  favor  of  Hays, 
and  Rotan  has  appealed. 

The  appeal  involves  but  one  question,  and  that  is  the  liability  of 
Rotan  on  a  deed  executed  by  him,  which  contained  no  general  covenant 
of  warranty,  but  contained  these  clauses:  "Have  granted,  bargained, 
sold  and  conveyed,  and  by  these  presents  do  grant,  bargain,  sell  and  con- 
vey unto  the  said  T.  D.  Hays.  ♦  *  ♦  And  I  hereby  bind  my  heirs, 
executors  and  administrators  to  warrant  and  defend  all  and  singular 
the  premises  unto  the  said  T.  D.  Hays'  heirs  nnd  assigns  against  every 
person  whomsoever  lawfully  claiming  or  to  claim  the  same  or  auy  part 
thereof  by  or  through  me." 

By  force  of  statute  law  in  this  State,  any  coilveyeance  using  the  words 
"grant  or  convey"  carries  with  it  an  implied  warranty  that  the  f«tate 
conveyed  is,  at  the  time  of  the  execution  of  such  conveyance,  free  from 
incumbrances,  unless  restrained  by  express  terms  contained  in  such  con- 
yevance.  Batts'  Civ.  Stats.,  art.  G33;*  Taylor  v.  Lane,  45  S.  W.  Rep., 
317. 

It  is  argaed  on  behalf  of  plaintiff  in  error  that  the  special  warranty 
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clause  in  the  conveyance  under  consideration  restricts  the  implied  wu- 
ranty  which  otherwise  would  exist  against  the  prior  incumbrances  shown 
by  the  testimony  in  this  case.  This  argument  is  not  regarded  as  sound, 
because  the  special  warranty  referred  to  does  not  purport  to  bind  the 
grantor  himself,  but  only  his  heirs,  executors  and  administrators.  The 
statute  seems  to  have  been  carefully  prepared,  and  it  declares  that  the 
implied  warranty  shall  exist,  unless  restrained  by  express  terms  oon- 
tained  in  such  conveyance.  As  to  Rotan  himself,  we  find  no  such  ex- 
press terms  in  the  deed ;  and  therefore  hold  that  he  is  bound  by  the  im- 
plied warranties  referred  to  in  the  statute. 

Affirmed, 
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p.  CoRETH  V.  J.  K.  McNatt  et  al. 

Decided  November  11,  1003. 

Afflendment— New  Cause  of  Action— Notice. 

An  action  against  a  warrantor  of  land,  who  did  not  appear,  was  amended 
without  notice  to  him,  bo  as  to  claim,  in  addition  to  the  value  of  the  part  uf 
the  tract  sold  which  was  adversely  claimed,  depreciation  in  the  value  uf  the 
whole  tract  by  the  loss  of  that  part.  Held,  that  there  could  be  no  recovery  for 
the  latter  element  of  damages  without  notice  of  the  amendment. 

Error  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  Clarence  Martin. 

Coreth  appeals  from  a  judgment  recovered  against  him  by  McNatt 
in  suit  by  tiie  latter  against  him  and  Williams. 

Rector  &  Brown,  F.  J.  Maier,  and  H.  C.  Henne,  for  plaintiff  in  error. 

0.  A.  &  0.  W.  Walters,  for  defendants  in  error. 

STREETMAN,  Associate  Justice. — Defendant  in  error  McNatt 
brought  this  suit  to  the  April  term,  1903,  of  the  District  Court  of  San 
Saba  County.  His  original  petition  contained  a  plea,  in  the  ordinary 
form  of  trespass  to  try  title,  against  D.  S.  Williams  for  200  acres  of 
land.  This  was  followed  by  allegations,  in  substance,  that  he,  McNatt, 
had  bought  this  200  acres  of  land  from  plaintiff  in  error  Coreth,  and  had 
received  a  warranty  deed,  and  that  if  the  defendant  Williams  should  re- 
cover any  of  said  land,  he  was  entitled  to  recover  on  his  covenant  of  war- 
ranty. The  only  relief  sought  against  Coreth  was  to  require  him  to  ap- 
pear and  defend  the  title  and  respond  in  damages  on  his  warranty,  in 
case  McNatt  lost  all  or  any  of  the  land.  Citation  was  issued,  and,  to- 
gether with  a  certified  copy  of  this  petition,  was  served  upon  plaintiff 
in  error,  who  resided  in  Comal  County,  Texas. 

At  the  April  term  of  said  court  the  defendant  Williams  answered  and 
disclaimed  title  to  all  the  200  acres  sued  for  except  12^  acres,  as  to 
which  he  plead  limitation. 

The  plaintiff  McNatt  then,  in  term  time,  filed  an  amended  petition, 
and  in  this  he  made  the  following  allegations,  as  against  plaintiff  in 
error  Coreth  (after  setting  out  the  conveyance  by  Coreth  of  the  200 
acres,  the  consideration  therefor  and  the  covenant  of  warranty) :  "That 
the  defendant  D.  S.  Williams  is  now  claiming  the  title  and  possession 
of  about  I2Y2  acres  off  the  east  side  of  said  tract  of  land  conveyed  by 
said  P.  Coreth  to  plaintiff  on  said  first  day  of  December,  1902,  as  afore- 
said, and  tKat  said  defendant,  is  in  actual  possession  of  said  12V^  acres 
bounded  and  described  as  follows.  ♦  ♦  ♦  And  the  plaintiff  would 
show  to  the  court  that  the  claim  or  title  of  said  defendant  Williams  to 
said  12^  acres  of  land,  if  any  he  has,  which  plaintiff  denies,  was  ac- 
quired by  him  before  the  first  day  of  December,  1902,  and  was  actual 
and  subsisting  at  the  time  said  Coreth  executed  and  delivered  his  deed 
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of  conyeyance  as  aforesaid  to  plaintiff,  and  that  it  is  by  reason  of  sadi 
claim  or  title  then  existing,  if  any  title  did  so  exist,  which  is  denied,  that 
said  defendant  Williams  now  claims  title  and  possession  of  said  13^ 
acres  of  land  adverse  to  plaintiff's  title  thereto. 

"Plaintiff  would  further  show  to  the  court  that  said  12^/4  acres  oi 
land,  claimed  as  aforesaid  and  in  possession  by  said  defendant  Williams, 
is  an  improved  farm,  is  in  good  state  of  cultivation,  and  is  improved 
with  valuable  improvements,  to  wit,  with  fences,  corrals,  etc.,  and  is 
decidedly  the  most  valuable  portion  of  said  200-acre  tract  of  land 
That  it  is  in  fact  the  only  agricultural  land  and  improved  land  belong- 
ing to  said  200-acre  tract.    And  that  where  said  12^  acre  parcel  fronte 
on  the  Colorado  River  there  is  the  only  accessible  watering  place  oo 
said  river  front  to  the  entire  200-acre  survey  as  aforesaid;  that  the  re- 
mainder of  the  said  200-acre  tract  is  dry  grazing  land  only,  and  is  reiy 
rough  and  broken  land,  totally  unfit  for  agricultural  purposes,  or  far 
other  purposes  than  grazing,  and  very  inferior  land  for  grazing  purposes. 
That  should  the  defendant  Williams  recover  of  this  plaintiff  said  12% 
acre  tract  claimed  by  him  as  aforesaid  in  this  suit,  the  remainder  of 
said  survey  of  land  will  be  almost  entirely  valueless  to  this  plaintiff. 
That  said  12l^  acre  parcel  of  land  claimed  by  defendant  Williams  is  of 
the  reasonable  value  of  $15  per  acre,  or  of  the  total  value  of  $187.50, 
while  the  remainder  of  the  said  survey  alone  and  valued  independent 
of  said  121/2  acre  portion,  is  not  worth  more  than  $1  per  acre.    That 
while  this  plaintiff  paid  and  agreed  to  pay  to  defendant  Coreth  the  sran 
of  $G00  for  said  200  acres  of  land,  that  the  inducement  that  moved  him 
thereto  was  the  advantage  to  him  of  acquiring  the  said  12^^  acres  out 
of  the  eastern  portion  of  the  survey,  with  the  improvements  and  river 
front  affording  the  watering  place  for  plaintiff's  stock  of  cattle  and 
horses.    That  plaintiff  also  ovmed  a  section  of  land  used  by  him  as  i 
pasture  for  his  stock  as  aforesaid,  the  northwest  comer  of  which  section 
of  land  being  the  southeast  comer  of  the  200-acre  survey  sued  for 
herein,  and  that  said  section  of  land  so  owned  by  defendant  is  a  dry  sec- 
tion of  land,  and  docs  not  afford  permanent  water  for  his  said  stock, 
and  that  he  purchased  the  200  acres  of  land  from  said  Coreth  for  the 
purpose  of  connecting  his  said  section  or  pasture  of  land  as  aforesaid 
with  the  Colorado  Eiver,  in  order  that  his  said  stock  might  be  aflordd 
permanent  and  accessible  water.    That  the  only  way  that  his  stock  could 
pass  from  his  pasture,  as  aforesaid,  to  the  watering  place,  as  aforesaid, 
on  said  river,  was  and  is  over  the  12^4  acre  strip  claimed  by  defendant 
Williams,  because  there  is  a  public  road  and  lane  that  separates  said 
12^2  acre  strip  of  land  from  the  remainder  of  said  survey.     That  plain- 
tifi:  advised  said  defendant  Coreth  of  the  relative  situation  of  said  tto 
surveys  of  land  and  of  said  roadway  and  lane,  and  of  said  watering  place 
being  the  only  accessible  water  to  said  200-acre  tract,  and  of  the  induce- 
ment as  aforesaid  to  plaintiff  to  purchase  saifl  200-acre  tract  in  order 
to  connect  his  other  lands  with  the  watering  place  on  the  river  as  afore- 
said, and  plaintiff  furnished  said  Coreth  with  a  plat  or  diagram  shov- 
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ing  correctly  the  lay  of  the  different  surveys  as  aforesaid,  and  the  way 
they  connected  together,  «nd  with  the  watering  place  on  the  river,  and 
thus  explained  fully  the  inducements  moving  plaintiff  to  pay  the  large 
price  of  $G00  for  said  200  acres  of  land  as  aforesaid,  and  all  this  before 
said  Coreth  executed  and  delivered  his  said  deed  conveying  said  land  to 
plaintiff  with  his  covenant  of  warranty  as  aforesaid. 

"Wherefore,  premises  considered,  plaintiff  prays  that  should  the  de- 
fendant D.  S.  Williams  recover  judgment  herein  against  plaintiff  for 
said  12%  acres  of  land  or  any  part  thereof,  that  said  plaintiff  have  and 
recover  judgment  over  against  said  defendant  F.  Coreth  on  his  said 
warranty  for  the  sum  of  $187.50,  the  reasonable  value  of  said  12i/^  acres 
of  land ;  and  for  the  additional  sum  of  $112.50  as  his  actual  and  special 
damage  sustained  by  him  in  the  depreciated  value  of  the  remainder  of 
said  200-acre  survey  by  virtue  of  being  deprived  of  the  use  and  benefit 
of  said  water  privileges  to  the  remainder  of  said  survey  of  land,  all  on 
account  of  the  breach  of  said  Coreth's  warranty;  or  for  such  sum  of 
money  as  plaintiff  may  show  himself  entitled  to  recover  on  account  of 
breach  of  said  warranty,  and  for  interest  on  such  sum  as  plaintiff  may 
recover  at  the  rate  of  8  per  cent  per  annum,  as  in  the  opinion  of  the 
court  may  seem  just  and  equitable,  for  damages,"  etc. 

Plaintiff  in  error  did  not  appear  or  answer  and  no  notice  of  said 
amendment  was  served  upon  him;  but  at  the  same  term  of  court  at 
which  said  amendment  was  filed,  judgment  was  rendered  in  favor  of 
said  McNatt  for  all  of  said  200  acres,  except  the  12^^  acres  described, 
which  was  adjudged  to  the  defendant  Williams.  Judgment  wps  further 
rendered  by  default  against  plaintiff  in  error,  and  the  judgment  con- 
tains the  following  recitals :  "It  appearing  to  the  court  that  the  value 
of  the  12y2  acres,  and  loss  to  plaintijf  by  the  loss  of  said  isy^  acres  of 
said  lands  he  lost  in  this  suit  is  of  the  value  and  amount  of  $187.50/' 
Judgment  was  according  rendered  for  said  sum. 

It  is  now  well  settled  that  if  a  defendant  does  not  appear  or  answer, 
judgment  can  not  be  rendered  against  him  on  a  new  cause  of  action  set 
up  in  an  amended  petition  of  which  he  had  no  notice.  Morrison  v. 
Walker,  22  Texas,  19;  Cowan  v.  Williams,  49  Texas,  396;  Stewart  v. 
Anderson,  8  S.  W.  Eep.,  295,  and  cases  cited. 

The  original  petition  in  this  case  only  authorized  such  damages  as  are 
customary  on  breach  of  a  covenant  of  warranty.  The  amended  petition, 
however,  went  much  further  than  this  and  sought  to  recover  special 
damages  which  could  not  have  been  recovered  under  the  original  plead- 
ing, and  it  is  evident  that  these  additional  items  were  considered  by  the 
court  in  its  judgment.  It  was  error  to  render  judgment  on  the  amended 
pleading  without  notice  to  the  plaintiff  in  error. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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F.  M.  Watson  et  al.  v.  Markham  &  Beesb. 

Decided  November  11,  1903. 

1.— Vendor's  Lien— Mechanic's  Lien— Fixtures. 

Ab  to  improvement  so  connected  with  the  land  as  to  Income  a  part  of  the 
realty  (a  gin  house  with  seed  and  lint  flues)  a  vendor's  lien  prevails  over  a  sub- 
sequent mechanic's  lien  for  furnishing  material  for  such  improvements,  aiMl 
the  latter  can  not  foreclose  and  have  the  improvements  sold  and  removed  after 
sale  under  foreclosure  of  the  vendor's  lien  to  which  he  was  not  made  a  party. 

S. — ^Practice  on  AppeaL 

Where  the  facts  from  which  the  conclusion  is  deduced  are  clear,  the  appellate 
court  is  not  bound  by  a  finding  of  the  trial  court  that  a  gin  house,  with  iti 
appurtenances,  was  not  a  fixture,  and  could  be  sold  and  removed  as  persona] 
property  in  foreclosure  of  a  mechanic's  lien,  as  against  a  senior  incombranoeL 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  Hon. 
Sam  B.  Scott. 

Watson  appeals  from  a  judgment  in  favor  of  Markham  &  Beese  in 
their  suit  against  him  and  others  to  foreclose. 

Rice  &  Bartlcitj  for  appellant 

J.  W,  Spivej/j  for  appellee. 

FISHEB,  Chief  Justice. — ^This  is  a  suit  brought  on  the  29th  day  of 
March^  1900^  by  J.  L.  Markham  and  M.  A.  Beese,  composing  the  firm  of 
Markham  &  'Reese,  against  F.  M.  Watson^  on  an  account  for  building 
material  amounting  to  $146.30^  and  to  foreclose  an  alleged  mechanic's 
lien  as  against  F.  M.  Watson  and  the  other  defendants  on  a  certain  lot 
of  land  and  improvements  in  the  town  of  Ijott,  Falls  County,  Texas. 

Plaintiffs  alleged,  in  substance,  that  during  the  year  1899  the  defend- 
ant Watson  was  the  owner  and  in  possession  of  a  portion  of  block  Na 
215  in  the  said  town  of  Lott,  describing  it,  upon  which  was  then  and  is 
now  situated  a  certain  gin  and  outhouses,  known  as  the  Watson  gin  prop- 
erty; that  during  said  time,  to  wit,  from  the  29th  day  of  July,  1899, 
to  the  13th  of  September,  1899,  said  Watson  purchased  certain  items  of 
lumber,  brick,  cement  and  other  building  material,  which  were  used  in 
making  improvements  on  said  lot  and  amounting  to  $152.06,  less  a  credit 
of  $4.07,  and  which  balance  Watson  failed  and  refused  to  pay;  that 
plaintiffs  hold  a  valid  lien  on  said  lot  and  improvements  by  reason  of 
the  fact  that  on  September  27,  1899,  they  delivered  to  the  county  clerk 
a  correct  itemized  account  of  said  material,  which  was  dulv  verified  and 
recorded  as  required  by  law ;  that  the  Falls  County  Gin  Company  and 
T.  L.  HoUingsworth,  defendants,  were  in  possession,  or  claimed  some 
interest  in  said  premises  which  was  alleged  to  be  inferior  to  the  lien 
asserted  by  them,  and  plaintiffs  prayed  ^^that  on  final  hearing  it  have 
judgment  for  its  debt,  damages  and  interest,  with  establishment  and 
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foreclosure  of  its  lien  against  each  and  all  of  the  defendants^  for  order 
of  sale  and  writ  of  possession,  for  costs  of  suit  and  for  general  and 
special  relief/' 

The  defendants  T.  L.  HoUingsworth  and  the  Falls  County  Gin  Com- 
pany answered  by  general  and  special  exceptions,  general  denial  and  by 
special  answer,  alleged  that  said  Watson  was  not  in  fact  the  owner  of 
the  premises  at  the  time  alleged,  in  this,  that  said  T.  L.  HoUingsworth, 
prior  thereto,  being  the  owner  of  said  property,  did  convey  the  same  to 
said  Watson  for  the  consideration  of  $6000  to  be  paid  by  said  Watson,  as 
evidenced  by  five  promissory  notes  each  for  the  sum  of  $1200,  bearing 
10  per  cent  interest  from  date,  and  due  respectively  on  the  Ist  of  October 
of  the  years  1898,  1899,  1900,  1901  and  1902,  and  that  the  vendor's  lien 
was  reserved  in  said  conveyance  and  in  said  notes  to  secure  the  payment 
of  same;  that  no  part  of  said  notes  or  interest  thereon  being  paid,  the 
said  Watson  thereafter  conveyed  said  property  to  said  HoUingsworth  in 
consideration  of  the  cancellation  of  said  notes  and  vendor's  lien,  and  said 
HoUingsworth,  without  any  knowledge  of  the  pretended  claims  of  the 
plaintiffs  herein,  thereafter  conveyed  said  property  to  defendant  Falls 
County  Gin  Company. 

Aud  further,  defendants  answered  that  at  the  time  it  is  aUeged  that 
plaintiffs  furnished  the  material  for  the  improvement  of  the  premises 
in  controversy  the  said  defendant  Watson  was  the  head  of  a  family ;  was 
living  on  said  premises  with  his  family  consisting  of  a  wife  and  children, 
and  the  same  constituted  his  homestead  and  was  exempt  from  any  char- 
acter of  forced  sale;  that  the  said  Watson  nor  his  wife  ever  gave  any 
lien  in  writing  upon  said  premises,  nor  executed  and  acknowledged  any 
written  instrument  contemplated  by  the  Constitution  and  laws  in  order 
to  fix  a  lien  thereon. 

And  defendants  further  alleged  that  on  the  first  day  of  November, 
1900,  defendant  HoUingsworth  instituted  suit  in  the  District  Court  of 
Falls  County,  Texas,  against  said  Watson  for  his  said  debt  as  evidenced 
by  said  notes,  and  for  foreclosure  of  said  vendor's  lien,  and  that  there- 
after judgment  was  obtained  on  said  notes,  together  with  foreclosure  of 
said  lien  as  it  existed  on  the  date  of  said  notes,  by  reason  of  which  aU 
rights  or  interest  of  plaintiffs  in  said  premises  was  extinguished. 

Trial  was  had  before  the  court  without  a  jury  on  the  2()th  of  Feb- 
ruary, 1903,  when  judgment  by  default  was  rendered  against  defendant 
Watson  for  said  debt,  interest  and  costs,  together  with  foreclosure  of  a 
materialman's  lien,  as  it  existed  on  the  first  day  of  January,  1900,  on 
the  "gin  house  and  cotton  seed  fiues  and  lint  cotton  flues,"  situated  on 
said  premises,  as  against  said  Falls  County  Gin  Company  and  T.  L. 
HoUingsworth ;  said  judgment  further  directing  that  order  of  sale  shall 
issue  to  the  proper  officer,  directing  him  to  seize  and  sell  said  j)roperty 
as  under  execution,  and  that  the  officer  shaU  place  the  purchaser  in  pos- 
session thereof,  and  that  said  purchaser  shall  have  sixty  days  in  which 
to  remove  said  property  from  said  lot;  that  said  plaintiffs  recover  of  said 
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Falls  County  Gin  Company  and  T.  L.  HoUingsworth  all  costs  incurred 
herein,  and  that  if  the  property  ordered  to  be  sold  shall  not  be  sold  for 
enough  to  pay  said  debt,  costs  of  court  and  expenses  of  sale  that  the  ^^al- 
ancc  shall  be  made  by  execution  against  said  defendants.  To  which 
judgment  of  the  court  the  defendants  Falls  County  Gin  Company  and 
T.  L.  Hollingsforth  in  open  court  excepted  and  gave  notice  of  appeal  to 
the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  District  of 
Texas. 

We  find  that  the  appellees  furnished  the  material  to  Watson  as  de- 
scribed in  thejr  petition,  which  was  used  in  the  betterment  and  improve- 
ment of  the  property  in  controversy,  and  that  they  established  their  lien 
for  material  in  the  form  and  manner  prescribed  by  statute.  We  findihat 
the  j)fo})erty  in  controversy  is  real  property,  and  that  prior  to  and  at  the 
time  the  material  was  furnished  and  appellees'  lien  established  that 
F.  ^I.  Watson  had  purchased  the  property  in  question  from  appellant 
HoUingsworth,  and  had  executed  to  him  therefor  his  promissory  notes, 
with  10  per  cent  interest  in  the  sum  of  $C000;  that  Watson,  upon  tl»e 
maturity  of  some  of  the  notes,  was  unable  to  pay  the  same,  and  that 
the  defendant  HoUingsworth  foreclosed  his  vendor's  lien  on  said  property 
in  the  District  Court  of  Falls  County,  and  obtained  a  judgment  against 
Watson  for  the  full  purchase  price  of  the  property.  We  find  that  this  licai 
was  an  existing  and  superior  lien  to  that  of  the  appellees,  and  that  aftef 
the  improvements  were  put  upon  the  property  the  value  of  the  same  did 
not  oxcood  $:<J5()0,  and  was  not  of  a  greater  value  than  that  at  the  time 
of  the  trial  of  this  case;  and  the  evidence  justifies  the  conclusion  tliat 
the  judgment  foreclosed  by  the  appellant  HoUingsworth  against  Watson 
on  the  property  described  is  now  subsisting  and  unsatisfied,  except  in 
so  far  as  satisfaction  and  payment  results  from  an  application  of  the 
property  in  question  to  his  judgment  lien. 

The  finilin^irs  of  fact  bring  this  case  strictly  within  the  rule  of  law 
decided  in  Citizens  National  Bank  v.  Strauss,  29  Texas  Civ.  App.,  407, 
in  which  a  writ  of  error  was  refused.  It  is  true  that  the  trial  court,  in 
rendering  its  judgment,  treated  the  property  in  question  as  personal 
property,  but  the  facts  in  the  record  clearly  indicate  that  the  improve- 
ments were  permanent,  and  should  be  treated  as  real  property.  Hutch- 
ins  V.  Masterson,  4G  Texas,  551 ;  Jones  v.  Buell,  85  Texas,  137;  13  Am. 
and  Eng.  Enc.  of  Law,  G04,  G05,  608,  G09,  612,  613,  614.  There  is 
nothing  in  the  record  to  indicate  that  the  intention  of  the  parties  was 
to  treat  tliis  property,  which  was  apparently  part  of  the  realty,  as  pe^ 
sonai  property;  and  the  vendor's  lien  of  the  appellant  HoUingsworth 
ap[)licd  to  all  of  the  pro])erty  in  question  as  a  part  of  the  real  estatfi 
upon  which  it  was  situated  and  located.  Where  the  facts  on  this  subject 
are  in  the  condition  shown  by  the  record,  we  are  not  bound  to  treat  tb3 
conchision  of  the  trial  court  in  its  judgment  that  this  was  personal 
property,  as  conchisive  and  binding  upon  this  court.  West  End  Town 
Co.  V.  Gro.cTg,  93  Texas,  451. 
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The  judgment  of  the  trial  court  will  be  aflBrmed  in  so  far  as  it  awards 
the  appellees  a  recovery  against  the  defendant  Watson,  but  is  revers-cd 
and  rendered  here  in  favor  of  the  other  appeiianis  against  the  appellees^ 
that  the  latter  take  nothing  as  against  thorn  by  their  suit,  and  tliat  they 
be  denied  a  foreclosure  of  their  lien  on  the  property  in  question. 

As  said  before,  the  facts  bring  tliis  case  within  the  rule  announced  in 
Citizens  National  Bank  v.  Strauss,  supra,  and  the  same  reasons^  tiiere 
given  for  the  disposition  of  that  case  will  apply  to  this. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


480  Harbers  v.  Levy. 

HaTTIE   C.    HARBKR8   ET   AL.   V.    SaMUEL   LeVY   ET   AL. 

Decided  November  12,  1003. 

Homertead— -Frandolent  Convcyanoe— Notice. 

See  the  opinion  for  the  substftnce  of  proof  held  abundant  to  put  the  plaintiff 
*on  notice  of  the  homestead  nature  of  the  property  involved^  the  fraudaknt 
character  of  the  notes  executed  and  on  which  the  acti<m  is  baaedj  and  hence 
to  have  demanded  a  contrary  judgment. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon. 
J.  C.  Scott 

Taliaferro  £ .  Armstrong,  V.  B.  Hudson,  and  8.  R.  Henderson,  for 
appellants. 

A.  C.  Brietz,  Ford,  Ford  £  Nage,  and  Doremus  £  Butler,  for  ap- 
pellees. 

GARRETT,  Chief  Justice. — ^This  action  was  brought  by  Samuel  and 
Julius  Levy,  partners  composing  the  firm  of  Levy  Bros.,  against  Hattie 
C.  Harbers  and  Albert,  Fred,  Clem,  Elma  and  Hattie  Ray  Harbers,  to 
foreclose  a  vendor's  lien  upon  two  parcels  of  land  situated  in  the  cousty 
of  Brazos,  for  the  payment  of  a  balance  due  upon  two  promissory  notes 
alleged  to  have  been  executed  by  A.  H.  Harbers  and  the  said  Hattie  C. 
Harbers,  his  wife,  to  A.  D.  McConnico  in  part  payment  of  the  purchase 
money  for  the  land  described  in  the  petition,  which  had  been  conveyed 
to  the  said  A.  H.  Harbers  by  the  said  A.  D.  McConnico ;  and  it  was 
alleged  that  the  notes  had  been  transferred  to  the  plaintiffs  for  a  valuable 
consideration  before  maturity.  It  was  further  alleged  that  the  said  A.  H 
Harbers  had  died  intestate  and  insolvent,  and  that  there  had  been  no 
administration  and  no  necessity  for  any,  and  that  he  had  left  as  his 
sole  heirs  the  said  Hattie  C.  Harbers,  his  surviving  wife,  and  their  chil- 
dren, the  said  Albert,  Fred,  Clem,  Elma  and  Hattie  Ray  Harbers.  The 
three  last  named  children  were  alleged  to  be  minors.  Sam  R.  Hendewon 
was  appointed  by  the  court  as  guardian  ad  litem  for  the  minor  defend- 
ants. 

The  defendant  Hattie  C.  Harbers  pleaded  non  est  factum  to  the  eie- 
cution  by  her  of  the  notes  and  deed ;  and  also  that  they  were  executed  by 
the  said  A.  H.  Harbers  for  the  purpose  of  furnishing  security  to  borrow 
money,  and  were  void  and  were  of  no  binding  force,  because  the  land  \m 
the  homestead  of  herself  and  the  said  A.  H.  Harbers.  There  was  a  trial 
to  the  court  without  a  jury  which  resulted  in  a  judgment  in  favor  of  the 
plaintiffs,  establishing  a  vendor's  lien  against  the  land  for  the  balance 
due  on  the  notes  sued  on  amounting  to  $781.90,  and  ordering  that  the 
same  be  sold  for  the  payment  of  the  sum  adjudged  to  be  due,  the  suipIoS) 
if  any,  to  be  paid  to  the  defendant  Hattie  C.  Harbers. 

A.  H.  Harbers  and  A.  D.  McConnico  were  partners  in  business  as  in- 
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Burance  agents.  Harbers  was  pressed  for  money  and  was  considerably 
indebted  to  his  firm.  He  owed  bills  around  town  and  needed  money  to 
pay  them.  The  land  upon  which  the  plaintiffs  seek  to  establish  the  ven- 
dor's lien  was  the  homestead  of  Harbers  and  his  wife,  and  had  been  for 
many  years.  In  order  to  raise  money,  with  the  homestead  as  security, 
Harbers  executed  a  deed  on  January  28,  1896,  to  A.  D.  McConnico  for 
the  two  tracts  of  land  described  in  the  petition  which  was  the  homestead, 
reciting  a  cash  consideration  of  $2500  no  part  of  which  was  paid.  The 
deed  purported  to  have  been  signed  also  by  the  defendant,  Hattie  C. 
Harbers,  and  to  have  been  duly  aclmowledged  and  proven  by  both  the 
said  A.  H.  Harbers  and  his  wife.  A.  D.  McConnico  executed  a  deed  to 
the  said  A.  H.  Harbers  dated  January  29,  1896,  by  which  he  conveyed  to 
the  said  A.  H.  Harbers  the  said  homestead  premises  for  a  recited  consid- 
eration of  $2500,  of  which  $1000  was  recited  as  paid  in  cash,  and  the 
balance  as  evidenced  by  three  promissory  notes  for  $500  each,  of  the 
same  date  as  the  deed,  payable  to  the  order  of  the  said  A.  D'.  McConnico, 
on  January  29,  1897,  1898  and  1899  after  date,  and  signed  by  A.  H. 
Harbers  and  H.  C.  Harbers.  *  The  notes  recited  that  they  were  executed 
as  a  part  of  the  consideration  of  the  land  described  and  the  retention  of 
the  vendor's  lien.  Both  deeds  were  filed  for  record  at  the  same  time 
on  January  31,  1896,  and  were  duly  recorded.  The  purpose  of  the  con- 
veyances of  the  land  and  the  execution  of  the  notes  was  to  raise  money 
on  the  notes.  Nothing  was  paid  as  a  consideration  for  the  execution 
of  the  deeds. 

McConnico  was  cashier  of  the  Merchants  and  Planters  Bank  of  Bryan, 
and  the  Levy  Bros,  were  money  lenders.  According  to  the  testimony 
of  Samuel  Levy,  about  January  14,  1896,  he  asked  McConnico  if  he, 
McConnico,  knew  of  any  good  vendor's  lien  notes  that  he  could  buy. 
McConnico  showed  him  the  three  notes  signed  by  A.  H.  Harbers  and  H. 
C.  Harbers,  payable  to  himself,  and  offered  to  sell  them  at  their  face 
value.  Levy  declined  to  buy  them^  but  offered  to  lend  McConnico  $1500 
on  his  own  note  with  the  three  vendor's  lien  notes  attached  as  collateral. 
McConnico  accepted  the  offer  and  the  loan  was  made.  Levy  had  resided 
in  Bryan  eighteen  years  and  knew  Harbers  all  the  time,  and  that  he  had 
occupied  all  that  time  the  premises  in  controversy  as  a  homestead,  and 
that  he  and  his  family  were  in  possession  of  and  occupying  the  same  at 
the  time  he  took  the  note  from  McConnico.  Levy  testified  that  he  knew 
from  the  notes  that  some  sort  of  transaction  was  made  by  which  Harbers 
and  wife  coidd  give  the  notes,  but  that  he  had  no  knowledge  or  suspicion 
of  any  fraudulent  arrangement  between  Harbers  and  McConnico,  and 
knew  nothing  of  the  de^ds  except  6uch  information  as  was  disclosed  by 
the  face  of  the  notes ;  that  he  did  not  have  the  title  to  the  property  ex- 
amined, and  made  no  inquiry  as  to  the  notes  or  transaction  on  which 
they  were  based,  and  regarding  Harbers  and  McConnico  as  honorable 
men,  he  believed  the  notes  to  be  all  right.  Harbers  died  in  January, 
1897,  before  the  maturity  of  the  first  note.  The  defendant,  his  widow, 
paid  the  first  note,  and  made  payments  on  the  others  reducing  them  to 
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the  amount  ascertained  by  the  judgment.  She  made  no  objection  to 
the  notes,  but  testified  that  she  made  tlie  payments  to  protect  her  hio- 
band's  name.  She  testified  that  she  did  not  sign  the  deed  from  Harben 
and  herself  to  McConnico  or  the  notes  sued  on;  and  it  was  shown  by  the 
exhibition  of  the  deed  and  notes  and  comparison  of  signatures  admitted 
to  be  genuine,  that  she  did  not  do  so.  The  defendant  Elma  Morris  tes- 
tified that  she  signed  her  mother's  name  to  the  deed  at  the  direction  of 
her  father.  The  notary  who  certified  to  the  acknowledgment  testified 
that  the  defendant  Hattie  C.  Harbers  signed  and  acknowledged  the 
deed,  but  on  cross-examination  it  was  shown  that  he  was  old  and  nea^ 
sighted,  and  he  thought  that  perhaps  the  defendant  had  taken  the  deed 
into  another  room  and  returned  with  it  signed ;  also  that  he  had  nefer 
met  the  defendant  more  than  two  or  three  times.  The  amount  of  the 
recovery  in  the  judgment  is  for  the  balance  due  on  the  note.  There  is 
no  proof  in  the  record  of  what,  if  anything,  McConnico  owed  the  plain- 
tiffs on  his  note. 

We  are  of  the  opinion  that  the  evidence  conclusively  diarges  the 
plaintiffs  with  notice  of  the  fraud  in  the  transaction  in  which  the  notes 
sued  on  were  executed.  Samuel  Levy  knew  all  of  the  parties  connected 
with  the  transaction.  He  knew  that  for  eighteen  years  Harbers  with 
his  family  had  occupied  the  premises  in  controversy  as  a  homestead,  and 
that  they  were  residing  thereon  and  in  possession  thereof  when  he  ac- 
quired the  notes.  The  recitals  in  the  notes,  and  their  effect,  taken  in  con- 
nection with  his  previous  knowledge,  advised  him  that  there  must  have 
been  a  conveyance  of  the  premises  from  Harbers  to  McConnica  The 
deeds  were  a  part  of  the  title  which  gave  the  vendor's  lien  which  Levy  ac- 
quired as  the  assignee  of  the  notes,  and  he  was  bound  by  such  information 
as  they  would  have  given  him  although  he  did  not  have  actual  knowledge 
thereof.  His  conduct  showed  that  his  suspicions  were  aroused  because, 
although  he  was  in  search  of  good  vendor's  lien  notes,  he  declined  to  take 
these  except  as  collateral  security  to  the  note  of  a  maker  whom  he  be- 
.lieved  good  without  them.  Notwithstanding  the  knowledge  he  had  that 
some  sort  of  a  transaction  had  been  effected  by  which  Harbers  and  his 
wife  could  make  the  notes  so  as  to  be  secured  by  land  which  he  knew  was 
being  occupied  by  them  as  a  homestead,  and  had  been  occupied  by  them 
as  such  for  eighteen  years,  yet  there  is  not  one  syllable  of  inquiry  made  by 
him  either  of  McConnico  or  of  Harbers  or  his  wife.  A  simple  question 
suggested  by  the  slightest  prudence  would  have  elicited  the  facts  or  led 
to  such  further  inquiry  as  would  have  laid  bare  to  an  honest  search  for 
information  the  fraud  involved  in  the  execution  of  the  notes  and  thdr 
purpose. 

If  the  defendant  Hattie  C.  Harbers  did  not  acknowledge  the  deed  it 
could  not  be  of  any  binding  force  against  her,  although  the  plaintiffs  had 
acquired  the  notes  without  knowledge  of  the  fraud  in  their  execution 
and  were  innocent  holders  thereof.  But  the  testimony  of  the  notaiy  is 
sufficient  to  support  the  conclusion  of  the  court  that  she  had  acknowl- 
edged the  deed. 
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It  having  been  shown  that  the  notes  were  fraudulently  executed,  with- 
out cousiuci-auoii,  uiid  iur  the  jvur^oiae  ul  raibiiig  money  with  the  home- 
stead as  security,  the  burden  was  on  the  piaintiilis,  although  they  might 
be  innocent  holders  thereof,  to  show  what  amount  was  due  them  on  Ihe 
note  for  which  they  were  collateral,  since  there  could  be  no  recovery  foir 
a  greater  amount.  We  are  of  opinion,  however,  that  upon  the  undis- 
puted facts  of  tiie  case  judgment  sliould  have  been  rendered  for  the  de- 
fendants,  hence  the  judgment  of  .the  court  below  will  be  reversed  and  such 
judgment  will  be  here  rendered  as  should  have  been  rendered. 

Hevcracd  and  rendered. 
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A.  G.  AND  J.  C.  Carpenter  v.  S.  L.  Anderson. 

Decided  November  12,  1903. 

1^— Justice  of  the  Peace— Juiiadiction. 

Justices  of  the  peace  in  tliis  State  exercise  a  general  jnriBdiction  within 
their  limitations,  and  their  judgments  are  to  be  measured  and  estimated  by  ihe 
same  rules  as  apply  to  judgments  of  the  district  and  county  courts. 

2. — Same — ^Direct  Attack  Upon  a  Judgment. 

A  proceeding  to  set  aside  a  judgment  of  a  justice  court  is  a  direct  and  not 
a  collateral  proceeding.  Whether,  therefore,  the  judgment  was  void  or  o&lj 
voidable,  the  court  properly  heard  proof  aliunde  on  the  issue  of  service. 

3. — Same — Service — Notice  to  Nonresident. 

The  notice  in  lieu  of  citation  on  nonresident  defendants  provided  by  article 
1230  of  the  Revised  Statutes  for  the  district  and  county  courts  does  not  apply 
to  justice  courts,  and  those  courts  can  not  procure  service  by  means  of  sudi 
notice. 

4. — Same — ^Void  and  Voidable  Judgment — ^Innocent  Purchaser. 

The  rule  in  this  State  is  that  where  the  record  is  regular  on  its  face  «tnn- 
gers  may  deal  with  it  as  of  absolute  verity,  and  this  even  where  the  recital  of 
personal  service  is  not  true  in  fact.  It  is,  it  seems,  a  question  of  eddeoa 
rather  than  jurisdiction.  So,  rights  ac()uired  under  such  judgments,  voidaUe 
only,  by  innocent  strangers  for  value,  will  not  be  disturbed,  the  wronged  party 
being  relegated  to  his  remedy  against  the  plaintiff  who  procured  the  false  ^^ 
cital  to  be  made. 

6.—Ezecution  Sale — Gross  Inadequacy  of  Consideration. 

While  the  mere  inadequacy  of  price  will  not  authorize  the  setting  aside  of 
a  sheriff's  sale  otherwise  regular,  the  rule  is  as  well  settled  that  he  who  inTokes 
the  doctrine  against  a  hidden  vice  must  be  a  bona  fide  purchaser  for  value,  ^oit 
that  in  this  case  the  gross  disproportion  between  price  paid  and  value  was  saS^ 
cient  to  put  the  parties  on  notice,  and  that  the  advantage  taken  was  coIlstrtt^ 
tive  fraud.  Note  also  that  under  the  circumstances  of  the  case  the  court  should 
have  required  the  refunding  of  the  price  paid  at  the  sheriff^s  sale. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hoa 
W.  P.  Hamblin. 

L.  B.  Moody,  for  appellant. 

Fisher,  Sears  &  Sherwood,  for  appellee. 

GILL,  Associate  Justice. — ^This  is  a  suit  by  the  appellee,  S.  L.  An- 
dersoD,  against  the  appellants  A.  G.  &  J.  C.  Carpenter  and  Bradley,  Al- 
derson  &  Co.,  plaintiffs  in  a  justice  court  judgment  rendered  against 
appellee  and  S.  P.  Hudson,  purchaser  of  the  land  in  controversy  at  exe- 
cution sale  thereunder. 

The  petition  contained  two  counts,  the  first  being  in  the  ordinary 
form  of  trespass  to  try  title.  By  the  second  he  sought  as  against  all  tbe 
defendants  to  set  aside  the  justice  judgment  and  the  sales  and  deeds 
made  pursuant  thereto. 

The  reasons  averred  for  the  vacation  of  the  judgment  were  that  plain- 
tiff was  a  nonresident  of  the  State  of  Texas  and  had  never  been  serred 
with  any  sort  of  process.    As  ground  for  setting  aside  the  sheriff's  sale 
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he  averred  that  he  had  received  no  notice  thereof  as  required  by  law,  and 
for  this  reason,  and  because  the  execution  was  general  instead  of  against 
the  property  attached,  the  sale  was  void.  Further,  that  the  property  sold 
was  worth  at  the  time  of  the  sale  $5000,  of  which  the  purchaser  was 
aware.  That  it  was  nevertheless  sold  to  him  for  the  unconscionable  price 
of  $53.33.  That  the  purchaser's  vendee  had  full  notice  of  this,  of  the 
want  of  service,  and  of  the  other  irregularities  averred. 

BracBey,  Alderson  &  Co.  did  not  answer.  S.  P.  Hudson  disclaimed. 
A.  G.  &  J.  C.  Carpenter  answered  by  general  denial  and  plea  of  not 
guilty. 

The  court  upon  the  trial  directed  the  jury  to  return  a  verdict  for  ap- 
pellee, which  was  done  and  judgment  rendered  accordingly.  The  Car- 
penters alone  have  appealed.    Their  contentions  are: 

First.  That  the  judgment  of  the  justice,  on  which  their  title  rests, 
was  only  voidable  and  not  void,  and  as  the  record  was  fair  on  its  face  a 
stranger  thereto  could  treat  it  as  of  absolute  verity  and  acquire  rights 
thereunder  which  could  not  be  disturbed,  even  though  the  judgment 
should  be  set  aside  as  between  the  parties  on  direct  attack. 

Second.  That  the  attack  is  collateral  and  the  judgment  therefore  un- 
assailable in  this  proceeding. 

Third.  That  if  the  judgment  and  sale  were  rightly  set  aside  the 
court  nevertheless  erred  in  refusing  to  require  of  plaintiff  a  return  of 
the  purchase  money  paid  by  them  to  S.  P.  Hudson,  or  at  least  the  sum 
paid  by  Hudson*  at  execution  sale. 

The  appellee  propounds  the  propositions: 

1.  That  the  justice  of  the  peace  is  not  authorized  by  the  statute  to 
procure  substitute  service  on  nonresidents  by  issuance  and  service  of 
notice  as  in  the  district  or  county  courts. 

2.  If  he  had  such  authority  the  service  was  nevertheless  void,  having 
been  made  on  the  return  day  of  the  writ,  at  which  time  it  was  functus 
officio. 

3.  There  being  in  fact  no  lawful  service  the  judgment  was  absolutely 
void  for  want  of  jurisdiction  of  the  person  of  Anderson,  and  being  so 
no  one  could  acquire  any  rights  thereunder. 

4.  If  only  voidable  and  not  void  this  is  a  direct  attack,  all  parties  at 
interest  being  made  defendants,  and  the  court  properly  heard  proof  of 
want  of  service. 

6.  That  whether  void  or  only  voidable  the  defendants  had  notice  of 
the  facts  as  well  as  the  want  of  sufficient  consideration  at  the  sheriff^s 
sale,  wherefore  they  can  not  require  of  appellee  the  return  of  any  sum 
as  a  condition  to  the  vacation  of  the  judgment  and  recovery  of  his  land. 
The  following  facts  are  undisputed:  The  plaintiff  was  indebted  in 
the  sum  of  $35.48  to  the  firm  of  Bradley,  Alderson  &  Co.  This  firm 
brought  suit  on  the  claim  by  original  attachment  in  the  Justice  Court 
of  Harris  County,  Texas.  The  constable  levied  the  attachment  on  the 
land  in  controversy.  The  suit  was  instituted  on  June  29,  1900.  Ander- 
son isnow  a  resident  of  Minnesota  and  ha&  i^ever  resided  in  Texas.  \ 
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The  justice  record  shows  that  on  the  day  of  the  filing  of  the  suit  a 
'^notice"  to  serve  defendant  was  issued  to  him  as  a  resident  of  Washing- 
ton County,  Iowa.  Alias  notice  was  issued  August  21,  1900,  and  the 
fact  noted  on  the  docket.  On  April  2,  1901,  a  pluries  notice  to  serve 
was  issued  to  Minnesota  and  the  fact  noted  on  the  docket.  It  was  alsD 
noted  that  same  was  executed  in  Minnesota  April  8, 1901.  Then  follows 
the  justice  judgment  dated  June  25,  1901,  which  recites  that  "defend- 
ant though  duly  and  legally  served  with  citation  came  not  but'whoUj 
made  default."  Judgment  for  the  debt  was  thereupon  rendered  and  tte 
attachment  lien  foreclosed.  It  thus  appears  that  the  last  judicial  utter- 
ance concerning  service  was  a  solemn  declaration  that  it  had  been  law- 
fully had. 

The  notice  of  April  2,  1901,  was  returnable  April  8,  1901.  It  had 
indorsed  thereon  an  affidavit  of  one  Neuenschwander  to  the  eflEect  that 
on  April  8,  1901,  he  had  delivered  to  Anderson  in  person  in  the  State  of 
Minnesota  a  true  copy  of  the  notice  and  copy  of  plaintiffs*  petition. 

It  was  shown  by  parol  that  no  other  process  issued  and  that  the  judg- 
ment was  actually  rendered  on  the  return  of  Neuenschwander  as  stated 
above. 

Upon  this  phase  of  the  case  the  only  point  of  dispute  is  the  truth  of 
the  return.  Anderson  swears  there  was  in  fact  no  service  and  Neuen- 
schwander that  the  return  stated  the  truth. 

Execution  was  duly  issued  and  levied  upon  the  land  and  same  was 
duly  advertised  for  sale.  The  constable  mailed  a  notice  of  the  proposed 
sale  to  the  defendant  in  the  judgment  addressed  to  his  last  known  ad- 
dress in  Minnesota.    Anderson  swears  it  never  reached  him. 

The  land  was  duly  sold  on  August  6,  1901,  and  S.  P.  Hudson,  one  of 
the  defendants  in  this  suit,  became  the  purchaser  for  the  sum  of  $53.33. 
At  that  time  the  226  acres  of  land  was  worth  between  $10  and  $15  per 
acre.  It  fronted  on  an  improved  public  road  and  lay  within  five  miks 
of  the  city  of  Houston. 

Thereafter  Hudson,  through  an  agent,  proposed  to  sell  the  land  to  the 
Carpenters.  The  latter  being  fully  aware  of  the  value  of  the  lands  con- 
sulted an  attorney  as  to  the  state  of  the  title,  and  especially  as  to  the 
validity  of  the  justice  judgment  and  the  sale  thereunder.  The  attorney 
advised  him  that  the  title  thus  conveyed  was  good.  Thereafter  the  Mr. 
Carpenter  who  had  charge  of  the  proposed  purchase  inspected  peisonally 
the  justice  record  and  acquainted  himself  with  its  contents.  This  in- 
vestigation and  negotiation  resulted  in  a  sale  of  the  land  to  the  Car- 
penters on  the  8th  of  November,  1901,  for  a  cash  consideration  of  $1808, 
Hudson  conveying,  by  warranty  deed.  The  Carpenters  also  had  actual 
knowledge  of  the  sum  the  land  brought  at  execution  sale. 

We  shall  not  take  up  in  detail  nor  in  the  order  of  their  presentation 
the  assignments  of  error  urged  by  appellants.  They  fall  under  the 
classification  indicated  by  our  statement  of  appellants'  contentions  on 
this  appeal. 

In  Texas  justices  of  the  peace  exercise  a  general  jurisdiction  within 
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their  limitations,  and  their  judgments  are  to  be  measured  and  estimated 
by  the  same  rules  as  apply  to  judgments  of  the  district  and  county  courts. 
Davis  V.  Eobinson,  70  Texas,  395 ;  Baker  v.  Martin,  75  Texas,  472. 

First,  therefore,  of  their  contentions  that  the  nature  of  this  attack  is 
collateral  and  that  evidence  aliunde  the  record  is  inadmissible  to  disclose 
a  secret  vice  in  the  justice  judgment: 

That  the  attack  is  direct  and  not  collateral  is  so  well  settled  we  for- 
bear to  enlarge  upon  the  proposition,  but  cite  a  few  leading  Texas  cases 
on  the  point  and  pass  to  the  more  difficult  problems  presented  on  this 
appeal.  Templeton  v.  Ferguson,  89  Texas,  47 ;  Crawford  v.  McDonald, 
88  Texas,  G30. 

It  follows,  therefore,  whether  the  justice  judgment  be  held  absolutely 
void  or  merely  voidable  the  court  rightly  heard  proof  aliunde  on  the 
issue  of  service.  This  conclusion  disposes  of  all  the  assignments  ad- 
dressed to  tlie  action  of  the  trial  court  in  this  respect. 

But  whether  there  was  actual  service  of  the  notice  issued  by  the  justice 
was  a  subject  of  conflict  in  the  evidence,  so  in  order  to  justify  the  trial 
court  in  directing  a  verdict  in  favor  of  appellee  we  must  conclude  that 
the  justice  was  without  power  under  our  statute  to  procure  service  by 
the  means  used. 

Article  1602  of  our  Eevised  Statutes  is  as  follows:  **A11  the  rules 
governing  the  issuance  and  service  and  the  return  of  citations  issued  out 
of  the.  district  and  county  courts  and  providing  for  acceptance  of  serv- 
ice and  entering  appearance  shall,  except  where  otherwise  provided  by 
law,  govern  also  the  justice's  courts  in  so  far  as  they  can  be  applied  to 
the  proceedings  of  said  courts." 

Article  1647  provides:  "No  judgment  other  than  a  judgment  by 
confession  shall  be  rendered  by  a  justice  of  the  peace  against  any  party 
who  has  not  entered  an  appearance  or  waived  service  unless  such  party 
has  been  cited  either  personally  or  by  publication.^' 

The  article  last  quoted  not  only  prescribes  but  limits  the  cases  in 
which  a  justice  may  render  judgment. 

Article  1602  renders  applicable  the  rules  governing  district  and  county 
courts  a^  to  citations,  but  no  further.  It  will  be  noted  that  in  each  of 
the  articles  mentioned  the  words  cited  or  citation  are  used. 

Now  a  citation  is  a  writ  of  the  court  addressed  to  an  officer  of  the 
court  and  commands  him  to  do«  certain  things.  Service  by  publication 
is  a  citation  and  therefore  may  be  resorted  to  by  a  justice  of  the  peace. 

Inasmuch  as  the  powers  of  the  justice  of  the  peace  in  this  respect  are 
derived  from  the  statute,  and  as  hy  no  provision  of  the  statute  is  that 
court  explicitly  authorized  to  acquire  jurisdiction  over  a  defendant  by 
issuance  and  service  of  notice  as  provided  by  statute  for  district  and 
county  courts,  we  must  hold  the  power  wanting  unless  notice  and  citation 
are  synonymous  terms.    ' 

Service  on  nonresidents  by  notice  is  provided  for  district  and  county 
courts  by  article  1230.  It  may  be  had  upon  application  of  the  plaintifF, 
his  agent  or  attorney  against  any  nonresident  defendant  or  one  absent 
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from  the  State.  Such  paper  is  prepared  by  the  clerk  of  the  court  oat 
of  which  it  is  to  issue^  must  be  addressed  to  the  defendant,  and  it  must 
.contain  for  defendant  the  usual  information  embodied  in  a  citation  and 
must  be  attested  by  the  clerk  and  the  seal  of  the  court  aflSxed.  Under 
articles  1231  and  1232  it  may  be  served  by  any  person  competent  to 
make  oath  of  the  fact. 

Such  a  notice  addressed  to  an  oiScer  of  another  State  instead  of  the 
defendant  has  been  held  to  be  invalid.  Porter  v.  Hill,  33  S.  W.  Kep., 
383. 

The  case  of  Perez  v.  Perez,  59  Texas,  324,  sustains  the  distinction  ¥e 
make,  though  the  case  is  not  directly  in  point. 

We  conclude  the  justice  had  no  power  to  procure  ser\dce  by  the  method 
adopted.  The  attempted  use  of  notice  instead  of  citation  was  not  a  mere 
irregularity.  It  amounted  to  no  more  than  if  the  justice  had  sent  de- 
fendant a  message  advising  him  of  the  pendency  of  the  suit  , 

That  some  sort  of  lawful  service  is  necessary  to  sustain  even  the     f 
judgment  in  rem  is  not  questioned.    It  follows  therefore  that  the  judg- 
ment as  between  the  parties  was  rightly  set  aside. 

This  conclusion  renders  it  unnecessary  for  us  to  determine  the  effect 
of  service  on  return  day  of  a  writ  and  whether  (the  writ  being  functus 
officio)  such  service  would  be  a  nullity  or  merely  an  irregularity. 

In  adjusting  the  rights  of  Anderson  as  against  Hudson  and  the  two 
Carpenters  it  is  necessary  to  determine  whether  the  judgment  is  void  for 
want  of  any  service  or  voidable  because  lawful  service  was  distinctly  ad- 
judged to  have  been  had.  If  void  no  one  could  acquire  any  rights  there- 
under and  the  appellee's  right  to  judgment  would  be  absolute  and  un- 
hampered by  conditions. 

Notwithstanding  the  confusion  and  irreconcilable  inconsistencies  to 
be  found *in  the  adjudged  cases  growing  out  of  the  indiscriminate  use  of 
the  terms  void  and  voidable,  we  find  that  where  the  clear  question  has 
been  presented  as  applied  to  domestic  judgments  there  is  a  practical 
unanimity  of  decision  on  the  proposition  that  where  the  record  is  regular 
on  its  face  strangers  may  deal  with  it  as  of  absolute  verity,  and  this 
even  where  the  recital  of  personal  service  is  not  true  in  fact.  It  seems 
the  question  is  one  of  evidence  rather  than  of  jurisdiction.  Crawford 
v.  McDonald,  supra,  and  cases  cited ;  Alston  v.  Emerson,  83  Texas,  231. 

If  a  court  renders  a  judgment  in  excess  of  its  powers  it  is  a  nullity  of 
course.  In  such  a  case  the  jurisdiction  or  lack  of  it  does  not  depend  on 
any  fact  to  be  judicially  ascertained  by  the  court  in  connection  with  the 
trial  of  the  case.  In  the  matter  of  jurisdiction  of  the  person  the  fact 
of  service  must  neoessarily  be  judicially  ascertained  by  the  court,  and 
having  adjudged  it  to  have  been  done  the  record  is  regular  and  may  not 
be  collaterally  impeached. 

It  is  still  true  that  a  court  had  no  power  to  render  a  judgment  in  tbe 
absence  of  jurisdiction  over  the  person  of  the  defendant,  but  once  ad- 
judged the  existence  of  the  fact  can  not  be  questioned  except  in  a  direct 
attack. 
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Prom  the  application  of  this  rule  follow  consequences  in  individual 
cases,  calamitous  and  hard  to  be  borne,  but  it  is  deemed  better  that  occa- 
sional  individuals  should  suffer  the  consequences  of  false  judgments 
than  that  the  public  confidence  in  the  verity  of  public  records  should  be 
shaken  and  destroyed.  If  the  rule  were  otherwise  purchasers  would  not 
buy  at  judicial  sales  or  else  would  buy  only  at  prices  which  would  justify 
the  risk. 

Rights  acquired  under  such  judgments  by  innocent  strangers  for  value 
will  not  be  disturbed,  the  wronged  party  being  relegated  to  his  remedy 
against  the  plaintiff  who  procured  the  false  recital  to  be  made.  We 
understand  this  to  be  tbe  settled  rule  in  Texas.  Lawler  v.  White,  27 
Texas,  251;  Fitch  v.  Bryan,  51  Texas,  338;  Davis  v.  Robinson,  70  Texas, 
395 ;  Baker  v.  Martin,  75  Texas,  472. 

Appellee  however  cites  the  case  of  Scanlan  v.  Campbell,  55  S.  W.  Rep., 
502,  in  support  of  the  proposition  that  such  a  judgment  is  absolutely 
void-  In  that  case  the  plaintiff,  the  city  of  Houston,  was  purchaser  at 
its  own  execution  sale  and  subsequently  sold  by  quitclaim  deed  to  Scan- 
Jan.  In  a  suit  between  Scanlan  and  Campbell,  the  owner,  the  latter 
directly  attacked  the  judgment  making  the  city  a  party.  The  grouiid 
of  the  attack  was  that  the  judgment  was  rendered  without  service,  and 
this  charge  was  found  to  be  true. 

Justice  James  in  delivering  the  opinion  indulged  in  a  discussion  of 
the  nature  of  the  judgment  and  expressed  the  opinion  that  all  pur- 
chasers under  a  judgment  rendered  without  personal  service  bought  with 
notice  of  the  vice,  whatever  the  recitals  therein.  Thaf.  they  must  in- 
quire at  their  peril  if  service  had  been  obtained.  On  motion  f.oi  re- 
hearing this  opinion  was  reiterated  at  length  and  many,  authorities  cited. 
We  have  examined  the  authorities  and  are  constrained  to  the  conclu- 
sion that  they  do  not  support  the  opinion  announced. 

The  case  has  given  us  much  concern,  not  alone  because  writ  of  error 
was  refused  by  the  Supreme  Court,  but  because  of  the  learning  of  the 
justice  who  wrote  the  opinion.  We  can  not  bring  ourselves  to  believe 
that  our  Supreme  Court  would  have  thus  overruled  the  long  line  of 
Texas  cases  announcing  a  contrary  doctrine  without  distinctly  expressing 
the  purpose  so  to  do. 

We  have  concluded  that  writ  of  error  was  refused  because  a  right 
conclusion  was  reached  upon  the  entire  case,  and  that  whether  the  judg- 
ment was  void  or  merely  voidable  was  not  a  question  necessary  to  be 
decided. 

The  plaintiff  bought  from  the  city  accepting  a  quitclaim  deed,  and 
Justice  James  determined  the  appeal  when  he  wrote:  '^Besides,  plain- 
tiff's deed  was  a  quitclaim  and  could  confer  no  better  right  than  the 
city  had.'* 

If  therefore  the  judgment  assailed  here  is  to  be  set  aside  and  the  sales 
annulled  as  between  appellee  and  the  vendees,  some  other  reason  must 
be  found  than  the  asserted  nullity  of  the  judgment.     No  irregularity 
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was  Bhown  either  in  the  sale  or  in  the  proceedings  preceding  it^  and  sub- 
sequent to  judgment. 

Appellee  contends  that  the  judgment  was  rightly  vacated  because  of 
the  unconscionably  small  sum  at  which  the  land  sold  at  execution  sale. 

Nothing  is  better  settled  than  that  mere  inadequacy  of  price  will  not 
authorize  the  setting  aside  of  a  sheriff's  sal6  otherwise  regular.  Some- 
thing more  must  be  shown  of  which  the  purchaser  had  or  ought  to  hafc 
had  notice. 

But  a  distinction  exists  between  a  mere  inadequacy  of  price  and  a 
price  so  grossly  out  of  proportion  to  the  value  of  the  property  sold  as  to 
shock  the  conscience  and  justify  the  court  in  holding  that  there  was  no 
consideration. 

While  the  regular  record  of  the  judgment  imports  absolute  verity  to 
a  stranger,  yet  he  who  invokes  the  doctrine  against  a  hidden  vice  therein 
must  be  a  bona  fide  purchaser  for  value.  If  Hudson  was  not  such  a  pur- 
chaser in  this  case  his  vendee  knew  it,  for  he  not  only  knew  the  price 
brought  at  execution  sale  but  knew  the  value  of  the  property  at  that 
time.  He  knew  that  property  worth  between  $2500  and  $3000  had  been 
sacrificed  for  the  nominal  sum  of  $53.33  and  that  he  purchased  from 
Hudson  at  much  less  than  its  real  value. 

The  court  will  proceed  upon  the  theory  that  the  gross  disproportion 
between  price  and  value  ought  alone  to  have  put  the  parties  upon  in- 
quiry and  that  to  take  advantage  of  it  was  constructive  fraud. 

To  be  a  bona  fide  purchaser  for  value  one  must  pay  a  fair  price.  We 
regard  the  disproportion  so  gross  as  to  render  the  sum  paid  no  consid- 
eration and  Hudson  not  a  purchaser  for  value.  Nichols-Steuart  v.  Cros- 
by, 87  Texas,  443;  McKamly  v.  Thorp,  61  Texas,  652;  Bank  v.  Ban^ 
30  S.  W.  Eep.,  366. 

This  being  true  the  court  was  correct  in  directing  a  verdict  for  An- 
derson. 

But  the  latter  adm'ts  he  owed  the  debt  for  which  Bradley,  Aldeison  k 
Co.  sued,  and  it  is  undisputed  that  the  $53.33  went  to  its  discharge.  The 
court  should  have  required  the  sum  thus  paid  by  Hudson  to  be  refunded 
to  his  vendees  the  appellants.  While  the  sum  named  is  regarded  as  no 
consideration  when  viewed  in  the  light  of  the  value  of  the  property  for 
which  it  was  paid,  yet  considered  aloi^e  it  ought  not  to  be  held  de  min- 
imis. 

The  judgment  of  the  trial  court  is  therefore  reformed  in  the  respect 
mentioned  and  as  so  reformed  is  affirmed.  Judgment  being  here  ren- 
dered for  appellants  against  plaintiff  for  the  amount  paid  by  Hudson, 
and  that  they  have  a  lien  upon  the  land  therefor. 

Reformed  and  affirmed. 

Writ  of  error  refused. 
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A.  G.  &  J.  C.  Cabpenteb  v.  A.  L.  Anderson. 

Motion  for  Rehearing  Decided  December  10,  1903. 

Overrulina  Motion  for  Rehearinq, 

Original  opinion  (1  Law  Jour.,  686)  reasserted,  and  motion  for  rehearing 
overruled,  the  fact  that  the  land  is  eight  Instead  of  five  miles  distant  from 
Houston  being  immaterial. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hoil 
W.  P.  Hamblen. 

L.  B.  Moody,  for  appellant 

Fisher,  Sears  &  Sherwood,  for  appellee. 

ON   MOTION   FOR  RKHEARTNO. 

GILL,  Associate  eTusTiCE. — ^We  have  oonsidcTcd  appellants'  motion 
for  rehearing  in  this  cause  and  are  of  opinion  it  should  bo  ovrrrulod.  We 
have  nothing  to  add  to  what  has  been  said  on  the  points  decided.  Appel- 
lants  have,  however,  assailed  the  accuracy  of  a  fact  findmg  which  for  the 
sake  of  accuracy  we  take  the  trouble  to  correct  We  stated  in  the  main 
opinion  that  the  land  in  controversy  lay  within  five  miles  of  the  city  of 
Houston  and  fronted  on  an  improved  public  road.  The  land  is  in  fact 
eight  miles  from  the  city  of  Houston.  The  error  was  immaterial  and 
its  correction  does  not  affect  the  result 

Overruled. 
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International  &  Great  Northern  Railway  Company  v. 

Bob  and  Sallie  Wear. 

Decided  November  12,  1903. 

1.— Railroad — Speed  at  Public  Crossing—- Negligence. 

Railroad  trains  are  not  required  to  slacken  speed  in  crossing  a  public  roftd, 
and  unless  the  operatives  of  the  train  in  any  particular  case  are  chargeable  with 
knowledge  of  facts  which  would  make  it  tlieir  duty  in  the  exercise  of  reason- 
able care  not  to  run  tlie  train  over  a  public  crossing  at  its  usual  speed  it  ia 
not  negligence  for  such  operators  to  fail  to  reduce  speed  at  such  points. 

2. — Same — Damages — Fact  Case. 

See  the  opinion  for  the  substance  of  proof  held  insufficient  to  establish  neg- 
ligence of  the  defendant  company  as  the  proximate  cause  of  the  fatal  accident, 
and  therefore  insuiiicient  to  support  a  verdict  for  damages. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
E.  W.  Simpson. 

N.  A.  Stedman  and  Gould  &  M orris j  for  appellant. 

F,  J.  McCord  and  N.  A.  Oentry,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellees 
against  appellant  to  recover  damages  for  the  loss  of  their  son,  whose 
death  is  alleged  to  have  been  caused  by  the  negligence  of  appellants  em- 
ployes. 

The  petition  alleges  in  substance  that  plaintiff's  son,  Wesley  Wear, 
while  attempting  to  cross  defendant's  track  at  a  public  road  crossing 
near  the  city  of  Tyler,  in  Smith  County,  was  run  over  and  killed  by  a 
passenger  train  on  defendant's  railroad;  that  at  the  time  said  Wesley 
was  killed  he  was  only  10  years  of  age  and  had  a  weak  and  immature 
mind,  and  did  not  have  the  mental  capacity  or  discretion  to  understand 
and  appreciate  the  danger  attending  the  moving  of  engines ;  that  he  had 
no  knowledge  of 'the  velocity  of  a  train  in  motion  and  did  not  know  the 
danger  of  attempting  to  cross  a  railroad  track  in  front  of  an  approaching 
train ;  that  the  employes  of  defendant  who  were  operating  said  train  saw 
the  said  Wesley  and  other  children  running  along  the  public  road  toward 
said  crossing,  and  could  tell  by  the  manner  in  which  they  were  running 
that  they  would  attempt  to  cross  the  track  in  front  of  the  approaching 
train,  and  that  the  death  of  said  Wesley  was  caused  by  the  negligence 
of  the  employes  of  defendant  operating  said  train  *^in  negligently  run- 
ning said  train  and  approaching  said  crossing  at  a  high  rate  of  speed, 
to  wit,  40  miles  an  hour,  and  in  not  having  said  train  under  control  in 
approaching  said  crossing ;  that  the  engineer  in  charge  of  said  train  saw 
the  danger  and  peril  of  plaintiff's  son,  yet  seeing  his  peril  and  danger  he 
negligently  failed  to  stop  said  train,  or  to  use  the  appliances  at  hand  to 
check  the  speed  of  said  train  to  avoid  killing  said  child,  or  lessening  his 
injuries;  that  had  said  engineer,  when  he  saw  the  peril  of  plaintiff's  son, 
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"osed  the  appliances  at  hand  to  check  the  speed  of  the  train  any  and  all 
the  injury  and  death  of  plaintiff's  son  could  have  been  avoided,  but 
seeing  his  danger  and  peril,  said  agents  and  servants  in  charge  of  said 
train  moved  over  and  across  said  public  crossing,  onto  and  over  your 
plaintiff's  son  and  killed  him/' 

The  defendant  answered  by  general  denial  and  plea  of  contributory 
negligence. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiffs  for  the  sum  of  $250. 

The  record  discloses  the  following  facts :  On  August  17,  1901,  plain- 
tiffs' son  Wesley  Wear,  who  was  then  10  years  old,  in  company  with  his 
brother,  Harrison  Wear,  who  was  a  few  years  older,  attempted  to  cross 
defendant's  road  at  a  public  road  crossing  near  plaintiffs'  home  in  Smith 
County,  just  as  a  north-bound  passenger  train  on  said  railroad  was  ap- 
proaching the  crossing,  and  was  struck  and  killed  by  the  engine  of  said 
train. 

L.  T.  Branham,  the  engineer  who  was  operating  said  engine,  testified 
that  when  he  first  saw  the  boys  they  were  standing  near  the  track,  and 
when  he  got  near  them  the  larger  boy  put  out  his  foot  as  if  he  was  going 
to  try  to  run  across  ahead  of  the  train.  When  he  saw  the  boy  make  this 
motion  he  called  to  him  to  stop  and  made  a  motion  to  him  with  his  hand 
to  go  back.  When  he  saw  that  the  boy  would  not  stop  he  applied  the 
emergency  brake  and  did  everything  he  could  to  stop  the  train,  but  was 
unable  to  do  so  in  time  to  prevent  it  striking  the  boy  Wesley,  who  at- 
tempted to  follow  his  brother  across  the  track.  The  train  was  running 
at  its  usual  rate  of  speed,  which  was  30  miles  an  hour.  Before  reaching 
the  crossing  the  whistle  of  the  engine  had  been  blown  and  proper  warning 
of  the  approach  of  the  train  given.  The  train  could  be  seen  approaching 
the  crossing  from  the  south  for  a  distance  of  500  yards. 

W.  Hartwell,  a  witness  for  the  defendant,  testified  that  he  lived  335 
steps  from  the  place  of  the  accident  and  saw  the  boys  run  up  to  the 
track  and  stop,  and  when  the  train  got  within  a  few  yards  of  the  crossing 
they  tried  to  run  across  the  track  in  front  of  the  engine  and  the  smaller 
boy  was  struck  by  the  engine  and  killed.  'This  evidence  is  not  contra- 
dicted by  any  testimony  in  the  case  except  that  of  Harrison  Wear,  who 
testified  that  he  and  his  brother  were  running  along  the  public  road 
going  to  church,  and  that  he  did  not  hear  the  train  whistle  and  did  not 
see  it  coming  before  he  and  his  brother  were  on  the  track. 

J.  C.  Cox  testified  for  the  defendant  that  he  was  justice  of  the  peace 
and  held  an  inquest  over  the  body  of  Wesley  Wear;  that  Harrison  Wear 
testified  at  said  inquest  that  he  and  his  brother  Wesley  waited  until  the 
train  got  right  at  them  before  they  tried  to  cross  the  track  and  they  then 
ran  a  race  to  see  which  could  get  across  first. 

Appellant  by  proper  assignment  raises  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict. 

We  think  the  assignment  should  be  sustained.  It  may  be  granted 
that  there  is  evidence  in  the  case  sufficient  to  sustain  the  finding  of  the 
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jury  that  plaintiffs^  son  was  not  of  sufficient  mental  capacity  to  be  guil^ 
of  contributory  negligence  in  attempting  to  run  across  the  track  in  front 
of  a  rapidly  approaching  engine,  and  yet  the  verdict  can  not  be  sustained 
unless  the  evidence  further  shows  that  the  defendant's  employes  were 
guilty  of  negligence  which  was  the  proximate  cause  of  the  boy^B  death. 
If  the  employes  of  defendant  who  were  operating  the  train  at  the  time  the 
boy  was  killed,  had,  as  alleged  in  the  petition,  seen  him  running  toward 
the  crossing  in  such  manner  or  under  such  circumstances  as  would  have 
reasonably  indicated  that  he  intended  to  attempt  to  cross  the  defendant's 
track  in  front  of  the  train,  and  said  employes  after  seeing  the  danger, 
could,  by  the  use  of  proper  care,  have  prevented  the  accident,  their  fnil- 
ure  to  use  such  care  would  be  negligence.  But  no  such  case  is  made  by 
the  evidence  above  stated.  When  the  engineer  first  saw  the  boys  they 
were  standing  by  the  track,  and  he  could  not  reasonably  presume  that 
just  before  the  train  reached  the  crossing  they  would  attempt  to  cross 
the  track.  There  being  nothing  in  the  surroundings  or  in  the  actions 
of  the  boys  to  put  him  upon  notice  of  their  intention  to  cross  the  trade 
in  front  of  the  train  until  it  was  too  late  to  stop  the  train  in  time  to 
prevent  the  accident,  he  can  not  be  held  guilty  of  negligence  in  not  sooner 
applying  the  brakes  and  attempting  to  stop  the  train. 

The  statute  does  not  require  railroad  trains  to  slacken  their  speed  in 
crossing  a  public  road,  and  unless  the  operatives  of  the  train  in  any 
particular  case  are  chargeable  with  knowledge  of  facts  which  would 
make  it  their  duty  in  the  exercise  of  reasonable  care  not  to  run  the  tram 
over  a  public  crossing  at  its  usual  rate  of  speed,  it  is  not  negligence  for 
such  operatives  to  fail  to  reduce  the  speed  of  their  trains  when  approach- 
ing  a  public  road  crossing. 

The  testimony  of  Harrison  Wear  is  contradicted  by  the  overwhelming 
weight  of  the  evidence  and  by  his  own  sworn  statement  at  the  inquest 
held  over  the  body  of  his  brotlier,  and  we  can  not  believe  the  jury  ba?ed 
their  verdict  upon  it,  but  must  have  been  influenced  by  the  belief  that 
the  speed  at  which  the  train  was  run  over  the  public  road  was  negligence 
in  itself. 

We  think  the  judgment  of  the  court  below  should  be  reversed  and  the 
cause  remanded  for  a  new  trial  and  it  is  so  ordered. 

Reversed  and  remanded. 
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Texas  &  New  Orleans  Railway  Company  v.  W.  A.  Looney. 

Decided  November   12,  1U03. 

Damage  to  Land — Evidence— Variance. 

Tlic  petition  impleaded  Uie  company  for  damage  to  land.  The  proof  showed 
damage,  if  any,  to  prospective  erupsi.  Held,  that  such  proof  would  not  authorize 
a  judgment  against  tlie  company  under  the  pleadings. 

Appeal  from  the  County  Court  of  Cherokee.  Tried  below  before  Hon. 
James  P.  Gibson. 

Willson,  Box  &  Watkins  and  Baker,  Bolts,  Baker  &  Loveii,  for  ap- 
pellant 

GILL,  AssocLiTE  Justice. — This  suit  was  brought  by  appellee  against 
the  appellant  railroad  company  to  recover  damages  to  certain  land  al- 
leged to  have  been  the  result  of  an  overflow  occasioned  by  the  negligence 
of  defendant  in  failing  to  construct  a  culvert  for  the  passage  of  the  waters 
of  Graveyard  Branch. 

The  defendant  answered  by  general  denial,  and  further  sought  to  de- 
feat the  plaintiff's  claim  by  pleading  and  proof  that  the  damages  could 
have  been  prevented  by  the  expenditure  on  the  part  of  plaintiff  of  $25 
in  the  construction  of  a  short  ditch. 

A  trial  in  the  justice  court  resulted  in  a  judgment  for  plaintiff.  An 
appeal  to  the  county  court  and  a  trial  without  a  jury  resulted  likewise, 
the  court  awarding  a  sum  equal  to  the  cost,  of  the  ditch  which  he  held 
that  plaintiff  ought  to  have  dug.  On  th4s  appeal  the  defendant  makes 
the  following  points  against  tlic  judgment: 

1.  That  as  the  suit  was  for  daniages  to  land  and  the  undisputed  proof 
being  that  the  land  as  such  sustained  no  damage,  judgment  should  be 
reversed  and  here  rendered  for  appellant. 

2.  If  the  evidence  authorizes  the  coijtlusion  that  the  land  was  dam- 
aged the  judgment  should  nevertheless  be  reversed  because  no  evidence 
was  adduced  by  which  the  extent  of  such  damage  could  be  measured. 

The  following  facts  appear  practically  without  dispute:  Plaintiff 
was  the  owner  of  a  farm  adjoining  the  road  of  defendant.  The  company 
had  constructed  its  road  across  a  small  stream  called  Graveyard  Branch, 
tlic  point  of  intersection  being  about  400  yards  from  the  head  of  the 
strei^m.  The  actual  drainage  area  above  the  roadbed  was  about  100 
acres.  No  culvert  was  constructed  under  the  road  at  that  point  but  in- 
stead ditches  were  dug  along  the  side  of  tlie  roadbed  and  the  waters  thus 
diverted.  On  the  side  of  plaintiff's  farm  next  to  the  roadbed  was  about 
two  acres  of  woodland,  low  and  marshy  and  covered  with  pine  timber 
from  eight  to  ten  inches  in  diameter.  The  remainder  of  plaintiff's  land 
has  been  reduced  to  cultivation.  In  July,  1002,  a  heavy  rain  fell,  and 
by  reason  of  the  lack  of  a  culvert  and  the  construction  of  the  ditches  by 
the  defendant  the  waters  of  Graveyard  Branch  overflowed  the  woodland 
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in  question.  How  long  the  water  remained  on  the  land  is  not  Bhown. 
Neither  the  value  of  the  land  nor  the  rental  value  thereof  is  made  Id 
appear. 

The  only  proof  of  damage  is  the  testimony  of  the  plaintiff,  whose  tes- 
timony is  duplicated  by  the  other  witnesses  adduced  by  him.  He  said 
among  other  things :  ''No  injury  was  done  to  the  land  by  the  overflov 
water.  The  damages  I  seek  to  recover  are  for  the  value  of  the  tomalo 
crop  which  I  intended  to  plant  during  the  fall  of  1902,  but  which  I  did 
not  plant  because  of  the  overflow  of  July  10, 1902.*^ 

Further,  he  said :  ''Had  I  cleared  the  two  acres  of  land  and  cultivated 
same  in  a  fall  crop  of  tomatoes  I  think  I  would  have  gotten  enough  to- 
matoes from  the  sale  of  which  I  would  have  realized  $150  to  $200.^  The 
cost  of  preparation,  cultivation  and  marketing  is  not  shown,  nor  is  the 
probable  yield  more  definitely  shown. 

Plaintiff  f urtlier  said :  "The  land  was  uncleared  and  had  never  been 
in  cultivation.  The  two  acres  still  remain  uncleared.  I  intended  to  dear 
the  land  during  the  year  1902  and  cultivate  it  in  a  fall  crop  of  tomatoes. 
I  consider  the  land  specially  adapted  for  growing  fall  tomatoes.  I  had 
other  land  which  I  could  have  planted  in  tomatoes,  but  I  did  not  plant 
any,  as  I  did  not  think  the  land  was  suitable  for  growing  fall  tomatoes." 
Further,  "I  do  not  know  anyone  near  Jacksonville  who  grows  fall  to- 
matoes.   I  have  never  raised  any  fall  tomatoes.'' 

The  defendant  company  prior  to  the  trial  constructed  a  culvert  under 
its  roadbed  at  Graveyard  Branch.  Plaintiff  could  have  prevented  the 
overflow  at  a  cost  of  $25,  but  did  not  do  so. 

As  stated  in  the  outset  the  suit  is  for  damages  to  land.  The  pleadings 
nowhere  set  out  the  loss  of  crops  or  the  purpose  to  clear  the  land  and 
plant  it  in  tomatoes. 

An  overflow  does  not  necessarily  damage  land  as  such,  and  the  undis- 
puted evidence  is  that  it  did  not  have  that  effect  in  this  instance.  At 
most  it  prevented  the  planting  and  maturing  of  a  crop,  damages  for 
which  are  not  asked  for  in  the  pleadings. 

We  therefore  sustain  the  assignment  that  the  proof  of  damage  adduced, 
even  if  otherwise  sufficiently  definite,  is  variant  from  the  pleadings,  and 
that  the  undisputed  proof  shows  that  the  damages  sued  for  were  not  sus- 
tained. 

The  judgment  of  the  trial  court  is  reversed  and  judgment  is  here  ren- 
dered for  defendant. 

Reversed  and  rendered. 
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J.  W.  Maney  v.  E.  J.  Eyres  et  al. 

Decided  November  12,  1903. 

1.— Scbool  Lands— Sale  of  Detached  Lands. 

As  between  two  applicntiona  to  purchase  school  lands  on  the  market  in  de- 
tached sections,  botii  conforming  to  the  requirements  of  law,  the  first  filed  has 
tlie  prior  right  of  purchase,  and  the  Commissioner  of  the  General  Land  Office 
properly  discliarges  his  duty  when,  having  wrongfully,  through  mistake,  re- 
jected the  prior  application  and  accepted  the  subsequent  he  sets  aside  the  latter 
and  reinstates  the  first. 

2. — Same — Collusion  Between  Purchasers — Commissioncr'a  Certificate. 

The  affidavit  of  the  prospective  purchaser  of  school  land  made  under  the 
pains  and  penalties  of  perjury  is  a  sutiicient  safeguard  against  bad  faith,  and 
the  making  cf  such  affidavit,  and  a  compliance  with  legal  requirements  in  other 
re.4pects,  prima  facie  imposes  upon  the  Commissicuer  of  the  (jlenerai  Land  Uttico 
the  duty  to  allow  the  application  for  the  purchase.  If  such  purchase  was  m 
fact  ccUusive,  only  the  2&>tate  can  take  advantage  of  it.  i.ogan  v.  Curry,  95 
Texas,  664. 

Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

B.  W.  Floumoy  and  0.  8.  Kennedy,,  for  apellant. 

Lanier  <&  Martin,  J.  N.  Votaw,  and  Nail  &  Dies,  for  appellee. 

•  GILL,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try  title 
and  for  damages  brought  by  J.  W.  Maney  against  E.  J.  Eyres  as  claiming 
title  to  the  lands  sued  for,  and  other  defendants  who  were  alleged  to  be 
in  possession  and  committing  waste  thereon.  The  allegations  are  in  the 
usual  form,  averring  title,  ouster  and  damage  in  general  terms.  The  de- 
fendants' answers  consist  of  general  denials  and  pleas  of  not  guilty. 

The  lands  sued  for  are  school  lands  sold  by  the  State  to  one  Callaway, 
the  vendor  of  Eyres,  as  detached  sections.  They  were  first  applied  for  by 
Callaway,  accompanied  by  a  compliance  with  all  the  requirements  of  the 
law,  but  the  applications  were  disallowed  on  the  ground  that  the  records 
did  not  show  the  lands  to  be  detached  sections.  As  a  matter  of  fact  they 
were  at  that  time  detached  by  reason  of  the  allowance  of  an  application 
to  purchase  the  adjoining  sections  made  by  one  Hooks.  After  the  dis- 
allowance of  Callaway's  application  that  of  appellant's  vendor  was  al- 
lowed, he  also  undertaking  to  purchase  them  as  detached  sections.  Wlien 
the  Commissioner  of  the  General  Land  Office  learned  that  the  sections 
were  actually  detached  at  the  time  Callaway's  application  was  filed,  and 
at  the  time  it  was  refused,  he  set  aside  the  contract  of  sale  with  appel- 
lant's vendor,  and  consummated  the  sale  to. Callaway  after  reinstating 
his  application. 

Appellant  seeks  to  annul  the  sale  to  Callaway  and  secure  the  sale  to 
himself  on  the  ground  that  the  application  of  Hooks,  for  the  purchase  of 
the  adjoining  sections,  was  not  made  in  good  faith  but  was  procured  to 
be  made  by  him  through  the  active  agency  of  Callaway,  the  vendor  of 
Eyres,  for  the  purpose  of  isolating  the  land  in  controversy  so  that  it 
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might  be  purchased  by  defendants.  That  the  present  claim  to  it  by  de- 
fendants is  in  furtherance  of  that  fraud  and  conspiracy.  That  subse- 
quent to  these  purchases  Hooks  abandoned  the  purchases  made  by  him. 
Tliat  because  of  this  fraud  and  the  bad  faith  of  Hooks  participated  in  by 
defendants  the  lands  were  not  in  fact  detached  either  at  the  date  of  his 
application,  its  refusal  or  reinstatement.  That  while  this  is  true  it  can 
not  defeat  appellant's  right  to  purchase,  because  neither  he  nor  his  ven- 
dor were  participants  in  the  fraud,  nor  had  they  any  notice  of  tlie  facts 
at  the  time  his  application  was  allowed,  nor  at  the  time  appellant  became 
a  purchaser  for  value. 

The  court  heard  the  evidence  oflfered  by  apellant  in  support  of  these 
contentions  but  gave  the  jury  a  peremptory  instruction  in  favor  of  de- 
fendants. 

The  material  facts  as  to  the  status  of  the  lands  in  controversy  are 
undisputed,  and  are  as  follows:  The  lanjds,  viz.,  sections  210  and  220 
of  the  Houston  &  Texas  Central  Railway  Co.  surveys  in  Hardin  County, 
were  lawfully  on  the  market  for  sale,  when  applied  for  by  the  grantors 
of  both  plaintiff  and  defendant.  They  belonged  to  the  public  school  fund 
of  Texas  and  had  been  properly  classified  and  appraised. 

Several  applications  dated  June  8,  1900,  signed  by  one  O.  L.  Hooks, 
made  respectively  for  a  certain  section  216  in  said  county  as  an  actual 
settler  and  for  another  whole  section  and  certain  halves  of  other  sections 
as  additional  lands,  were  received  and  filed  in  the  General  Land  Office 
on  June  11,  1900.  These  applications  were  regular  and  were  accom- 
panied by  the  first  payments,  the  lands  so  applied  for  by  Hooks  being 
regularly  upon  the  market  for  sale. 

The  application  of  Callaway  for  section  210  was  filed  June  12,  1900, 
and  was  indorsed  "not  detached,"  June  26.  The  error  was  corrected  and 
the  award  made  on  October  12,  1900. 

The  application  for  section  220  has  the  same  history,  with  a  slight 
variation  in  dates,  and  the  error  was  corrected  and  the  award  made  ot 
December  18,  1900.  Callaway  sold  and  conveyed  his  right  to  Eyres  an 
July  21,  1900,  by  deeds  of  that  date,  one  of  which  was  filed  in  the  Land 
Office  February  19,  1902,  the  other  January  7,  1902.  Patents  were 
issued  to  Eyres  March  6,  1902. 

On  August  1,  1900,  Dies,  the  vendor  of  appellant,  applied  to  purchase 
section  210,  and  on  September  7,  1900,  made  a  like  application  for  sec- 
tion 220.  He  sought  to  buy  them  as  detached  sections,  their  status  u 
such  depending  on  the  purchase  of  Hooks. 

These  applications  were  regular,  complied  fully  with  the  law,  and 
were  duly  filed.  Appellant  purchased  from  Dies.  The  sections  were 
awarded  to  Dies  on  September  20,  1900,  and  October  12,  1900,  respec- 
tively. These  awards  were  canceled  over  the  protest  of  appellant  on 
December  18,  1901. 

On  October  29,  1900,  Hooks  abandoned  his  purchase  and  so  advised 
the  Land  Office. 

The  effect  of  the  purchase  by  Hooks  was  to  detach  the  land  in  con- 
troversy. 
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After  they  were  awarded  to  Callaway  the  effect  of  Hooks'  abandon- 
ment of  his  purchase  was  to  detach  them  so  as  to  subject  them  to  sale 
without  occupancy. 

The  Hooks  abandoned  purchases  were  finally  bought  from  the  State 
by  persons  connected  with  the  Earby  Lumber  Company  and  probably  in 
the  interests  of  that  concern. 

It  is  made  to  appear  probable  that  the  two  sections  in  controversy  are 
owned  by  Eyres  in  the  interest  of  that  company,  at  least  to  the  extent 
of  the  timber  upon  them.  It  also  appears  that  persons  connected  in  one 
way  or  another  with  that  concern  induced  Hooks  to  buy  and  assisted  him 
in  making  the  purchase. 

But  Hooks  testifies  that  he  bought  for  himself  in  good  faith,  actually 
lived  on  his  purchase  four  months ;  tliat  his  belongings  remained  thereon 
about  four  months  longer,  and  that  he  abandoned  the  lauds  only  on 
account  of  ill  health  and  inability  to  meet  the  payments. 

This  proof  stands  uncontradicted.  If  his  purchase  was  made  in  good 
faith,  that  ends  the  controversy,  for  no  bad  faith  on  the  part  of*  others 
could  change  the  legal  effect  of  his  act.  It  is  also  true  that  appellant's 
right  to  purchase  the  sections  as  detached  depended  on  the  Hooks  pur- 
chase. Waiving,  therefore,  the  question  whetlier  this  broad  inquiry 
could  have  been  made  under  the  pleadings  as  they  stand,  we  hold  the 
trial  court  rightly  charged  the  jury  that  there  was  no  fact  issue  for  them 
to  determine,  and  that  the  plaintiff  had  failed  to  make  out  his  case. 

On  the  facts  disclosed  by  this  record  the  judgment  must  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

QILL,  Associate  Justice. — ^At  a  former  day  of  this  term  we  affirmed 
the  judgment  of  the  trial  court  on  the  theory  that  the  evidence  pre- 
sented no  issue  on  the  validity  of  the  Hooks  purchases.  We  had  no 
doubt  (and  now  have  none)  but  that  the  facts  strongly  presented  the 
issue  of  fraud  and  collusion  as  between  the  other  parties,  who  purchased 
the  lands  isolated  by  the  Hooks  purchase.  If  the  charges  made  by 
plaintiffs  are  true  it  is  to  be  earnestly  hoped  that  the  State,  through  the 
proper  channels,  may  establish  the  facts  and  undo  the  wrong.  But  our 
view  of  the  situation  in  so  far  as  it  bore  upon  plaintiff's  rights  was 
this:  That  whatever  the  private  motive  of  those  who  suggested  the  pur- 
chase of  Hooks,  and  aided  him  in  making  it,  they  had  done  no  more 
than  to  induce  him  to  do  a  lawful  thing.  That  he  actually  occupied 
the  premises  and  improved  them  is  not  disputed.  The  question,  there- 
fore, was  not  what  he  did  or  the  effectiveness  of  what  he  did  if  done  in 
good  faith,  but  whether  or  not  it  was  so  done. 

Appellants  in  their  motion  for  rehearing  have  made  a  very  strong 
presentation  of  the  facts,  and  while  it  is  mainly  an  arraignment  of 
others  than  Hooks,  it  can  not  be  denied  that  it  at  least  raises  a  strong 
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suspicion  of  his  motives  even  in  the  face  of  his  denial.  We  grately 
doubt  the  correctness  of  our  conclusion  upon  this  point!  Because  of  thi 
doubt  we  have  been  induced  to  look  further  into  the  law  question  upon 
which  the  trial  court  directed  a  verdict. 

This  suit  is  in  effect  an  assault  on  the  Callaway  purchase  as  haTin| 
been  made  in  colhision  with  others  and  in  furtherance  of  a  oonspiiacj 
with  them.    The  Hoqks  purchase  is  assailed  for  the  same  reason. 

The  Supreme  Court  has  held  that  the  Legislature  deemed  the  affidant 
of  the  prospective  purchaser  made  under  the  pains  and  penalties  of 
perjury  a  suthcient  safeguard  against  bad  faith^  and  that  the  maldiig 
of  such  aihdavit  and  a  compliance  with  legal  requirements  in  other 
respects  prima  facie  imposed  upon  the  Land  Commissioner  the  duty  to 
allow  the  application  for  purchase,  and  that  if  such  purchase  was  in 
fact  collusive  only  the  State  could  take  advantage  of  it  Logan  v.  Cuny, 
95  Texas,  064.  See  also  Hamilton  v.  Votaw,  73  S.  W.  Kep.,  1091; 
Thompson  v.  Hubbard,  Ui)  S.  W.  ttep.,  G4S). 

We  are  of  opinion  the  facts  of  this  case  invoke  the  doctrine  thus  an- 
nounced. It  follows  tliat  the  judgment  was  rightly  aihrmed  for  this 
reason,  even  if  it  be  conceded  that  we  were  in  error  on  the  other  point 

We  are  requested  by  appellant  to  find  as  additional  facts  the  evi- 
dence on  the  issue  of  bad  faith  and  collusion.  It  is  never  the  duty  of 
this  court  to  find  what  the  evidence  is.  That  is  disclosed  by  the  reoori 
Where  necessary  it  is  our  duty  to  find  what  facts  the  evidence  in  tk 
record  establishes.  What  we  have  already  found  will  entitle  appellant 
to  every  right  upon  application  for  writ  of  error  that  he  would  bai« 
should  we  embody  in  this  opinion  the  entire  statement  of  facts. 

We  are  of  opinion  the  motion  should  be  overruled  and  it  is  so  orderei 

Overruled, 

Writ  of  error  refused. 
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K  Jernigan  v.  Houston  Ice  and  Brewing  Company. 

Decided  November  13,  1903. 

!•— Damages— Evidence. 

Petition  in  an  action  for  damages  for  personal  injuries  specifically  alleged  the 
defects  in  the  appliances  from  which  the  accident  causing  tlie  injuries  resulted. 
Held,  that  the  trial  court  properly  held  the  plaintiff  to  proof  of  the  defects 
specifically  alleged,  and  properly  excluded  evidence  as  to  others. 

S. — ^Neglisence — ^Practice — Evidence. 

See  tlie  opinion  for  the  substance  of  proof  held  to  raise  the  issue  of  negligence 
on  the  part  of  the  defendant  company,  wherefore  the  court  erred  in  directing 
a  verdict  in  favor  of  the  defendant. 


An  issue  depending  upon  a  conflict  of  evidence  can  not  be  withdrawn  from  the 
iury  by  the  court. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dupree,  County  Judge. 

Byers  &  Byers,  for  appellant. 

m 

Baker,  Botts,  Baker  &  Loveit,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellant  to 
recover  damages  from  appellee  for  personal  injuries  alleged  to  have  been 
caused  by  appellee's  negligence. 

The  petition  alleges,  in  substance,  that  appellant  while  in  the  employ- 
ment of  appellee,  and  in  the  proper  discharge  of  the  duties  of  his  em- 
ployment, was  injured  by  the  falling  of  a  heavy  piece  of  iron  which  ap- 
pellant and  other  employes  of  appellee  were  engaged  in  moving  under 
the  direction  and  supervision  of  appellee's  president,  and  the  foreman  in 
charge  of  the  work,  and  that  said  injury  was  due  to  the  negligence  of 
appellee  in  failing  to  furnish  appellant  with  reasonably  safe  appliances 
with  which  to  perform  his  work.  The  allegations  of  the  petition  in  re- 
spect to  the  defect  in  the  appliances  are  as  follows :  ' 
.  "That  a  heavy  piece  of  iron  was  being  hoisted  by  means  of  a  chain  and 
block  and  tackle,  and  the  chain  or  hook  by  means  of  which  the  iron  was 
lifted  gave  way  and  broke;  that  plaintiff  was  ignorant  of  the  fact  that 
the  chain  or  hook  attached  thereto  was  insufficient  to  support  the  weight. 
That  the  chain  or  hook  was  not  of  sufficient  strength  to  support  the 
strain  upon  it  when  the  attempt  was  made  to  hoist  the  heavy  piece  of 


iron." 


The  appellee's  answer  contains  a  general  demurrer  and  general  denial, 
and  special  pleas  setting  up  the  defenses  of  contributory  negligence,  as- 
sumed risk,  unavoidable  accident  and  hidden  defect,  and  further  pleaded 
fliat  at  the  time  appellant  was  injured  he  was  not  in  appellee's  employ- 
ment, but  in  that  of  an  independent  contractor  who  had  a  contract  with 
i^pellee,  to  remove  an  old  ice  plant  from  appellee's,  premises. 
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The  cause  was  tried  by  a  jury  in  the  court  below,  and  under  peremp- 
tory instructions  from  the  court  a  verdict  was  returned  in  favor  of  the 
defendant  and  judgment  was  rendered  accordingly. 

The  evidence  as  to  the  manner  in  which  appcllant^s  injury  was  caused 
was  undisputed,  and  is,  in  substance,  as  follows :  Appellant  and  otbera 
were  engaged  in  moving  an  iron  tank  from  a  building  owned  by  ap- 
pellee. The  tank  was  removed  by  sections,  and  as  each  section  was 
loosened  from  its  fastening  it  was  caught  by  a  hook  suspended  by  a  chain 
from  a  pulley  by  means  of  which  it  was  hoisted  from  its  position.  The 
hook  was  attached  to  the  section  of  the  tank  that  was  being  raised  by 
placing  it  in  one  of  the  rivet  holes  in  said  section.  While  engaged  in 
raising  one  of  tliese  sections,  which  weighed  about  1500  pounds,  the  hook 
by  which  it  was  being  raised  broke,  and  the  heavy  iron  section  fell  upon 
appelhmt  and  injured  him  as  alleged  in  his  petition.  This  hook  and 
the  other  appliances  mentioned  belonged  to  appellee,  and  had  been  used 
about  the  premises  for  some  time  for  hoisting  machinery  and  other  heavy 
articles.  The  hook  was  an  inch  in  diameter  and  according  to  expert  tes- 
timony should  have  sustained  a  weight  of  6000  pounds.  It  had  been  ex- 
amined for  defects  three  or  four  weeks  before  the  accident,  and  then  ap- 
peared to  be  in  good  condition.  After  its  examination  it  had  been  fre- 
quently used  to  hoist  heavy  articles  and  a  few  days  before  it  broke  it  had 
sustained  a  weight  of  4C00  pounds. 

The  work  in  the  prosecution  of  which  appellant  was  injured  was  being 
done  under  the  direct  supervision  of  Peter  Murphy,  but  the  president  of 
appellee  company  was  present  and  gave  directions  at  various  times  while 
the  work  \\a^  in  progress.  Several  witnesses  testified  that  Murjihy  was 
appellee's  foreman,  and  was  in  charge  of  the  work  as  such.  The  work  of 
removing  the  tank  had  been  in  progress  for  some  time  previous  to  the 
day  on  which  appellant  was  injured,  and  all  of  the  persons  employed  in 
the  work  had  be^n  paid  by  appellee.  Murphy  testified  that  he  had  an 
oral  contract  with  appellee  to  remove  an  old  ice  plant,  of  which  this  tank 
was  a  part,  from  appellee's  building;  that  he  took  the  contract  to  remove 
the  plant  for  $1000,  and  under  said  contract  he  was  to  furnish  all  the 
labor  necessarv'  for  the  work,  and  that  appellant  and  the  other  laborers 
engaged  in  such  work  were  employed  by  him.  He  admitted  that  the  ap- 
pellee had  paid  the  wages  of  the  laborers,  but  said  that  this  was  done  at 
his  request  and  was  done  because  he  could  not  keep  the  accounts  straight 
He  further  testified  that  he  was  not  required  to  give  any  bond  for  the 
performance  of  the  work;  that  he  completed  his  contract  some  four 
months  before  the  trial  in  the  court  below,  but  had  not  had  a  settlement 
with  appellee*:  that  appellee  still  owed  him  money  on  said  contract,  and 
was  holding  same  pending  the  result  of  this  suit;  and  that  he  is  now  sell- 
ing lunches  on  the  streets  of  Houston  for  a  living. 

Appellant's  assignments  of  error,  from  the  first  to  the  fifth  incIii6iTe» 
complain  of  the  ruling  of  the  trial  court  in  sustaining  defendant's  ob- 
jection to  testimony  offered  by  plaintiff  to  the  effect  that  the  hook  uaed 
in  hoisting  the  section  of  tank  which  fell  upon  plaintiff  was  too  large  to 
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fit  into  the  rivet  hole  in  said  section  into  which  it  was  placed ;  that  only 
the  point  of  said  hook  would  go  into  the  liole  and  that  by  reason  of  this 
fact  the  weight  of  the  section  |)ullod  the  two  ends  of  tlie  hook  apart  and 
caused  it  to  break  in  the  center.  This  testimony  was  objected  to  on  the 
ground  that  it  varied  materially  from  the  allegations  of  the  petition,  the 
only  allegation  in  the  petition  as  to  the  defects  in  the  hook  being  that 
it  was  of  insufficient  strength  to  sustain  the  weight  put  upon  it,  and  this 
testimony  was  an  attempt  to  show  that  the  hook  did  not  break  because  it 
was  of  insufficient  strength,  but  because  it  was  not  properly  inserted  in 
the  rivet  hole  of  the  iron  that  was  being  hoistrd. 

We  think  tfie  objections  to  the  evidence  were  properly  sustained.  The 
petition  specifically  alleged  that  the  defect  in  the  appliances  furnished 
plaintiff  cohsisted  in  their  insufficiency  in  strength,  and  the  only  negli- 
gence charged  was  in  the  failure  of  defendant  to  furnish  appliances  of 
sufficient  strength  to  sustain  the  weight  of  the  iron  that  was  being  lifted. 
Defundant  was  only  called  uj^on  to  meet  the  case  made  by  the  petition 
and  plaintiff  could  only  recover  upon  proof  of  the  negligence  charged  in 
the  petition.    Johnson  v.  Railway  Co.,  G()  S.-  W.  Rep.,  DO?. 

Appellant  is  certainly  not  in  n  position  to  complain  of  the  refusal  of 
the  court  to  permit  him  to  introduce  this  evidence,  because  if  it  be  true 
it  would  not  authorize  a  recovery  under  plaintiff's  petition,  and  its  only 
effect  would  be  to  rebut  the  inference  that  arises  from  the  other  evidence 
in  the  case  that  the  hook  was  of  insufficient  strength  as  alleged  in  the 
petition. 

The  sixth  assignment  of  error  assails  the  charge  of  the  court  instruct- 
ing the  jury  to  find  for  the  defendant. 

We  think  this  assignment  should  be  sustained.  .  The  evidence  in' the 
case  was  sufficient  to  raise  the  issue  of  negligence  on  the  part  of  appellee 
in  failing  to  furnish  a  hook  of  sufficient  strength  to  sustain  the  weight 
put  upon  it,  and  also  the  issue  of  whether  appellant  at  the  time  he  was 
injured  was  in  the  employment  of  appellee  or  of  an  independent  con- 
tractor. 

If  the  evidence  only  showed  that  the  iron  that  was  being  hoisted  fell 
upon  appellant  and  injured  him,  it  would  be  insufficient  to  raise  the  issue 
of  negligence  on  the  part  of  api)elloe,  because  negligence  can  not  be  in- 
fcrrc»d  from  the  mere  happening  of  an  accident.  Railway  Co.  v.  Robinson, 
73  Texas,  285.  Rut  the  evidence  goes  further  and  shows  that  the  iron 
fell  because  the  hook  by  which  it  was  hewing  hoisted  broke,  and  that  a 
hook  of  the  size  of  this  one  which  was  not  defective  would  be  capable  of 
sustaining  four  times  the  weight  of  the  iron  that  was  being  raised  by  this 
hook.  The  only  inspection  of  the  hook  shown  by  the  evidence  was  made 
three  or  four  weeks  before  this  accident  occurred,  notwithstanding  it  had 
been  frt^quently  used  to  lift  heavy  weights  during  the  time  between  such 
inspection  and  the  happening  of  the  accident  by  which  appellant  was  in- 
jured. From  these  facts  we  think  the  jury  might  have  reasonably  in- 
ferred that  the  hook  broke  because  of  some  defect  or  injury  which  ren- 
dered it  of  insufficient  strength  to  sustain  the  weight  put  upon  it,  and 
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that  appellee  mighty  by  a  more  frequent  inspectioD^  have  discoYercd  tbe 
defect  in  the  hook,  and  was  guilty  of  negligence  in  failing  to  dLxsover 

same. 

« 

As  before  stated  the  evidence  is  clearly  conflicting  on  the  issue  d 
whether  or  not  Murphy  was  an  independent  contractor^  and  that  iasoe 
could  not  properly  be  withdrawn  from  the  jury. 

The  judgment  of  the  court  below  is  reversed  and  this  cause  remiiDded 
for  a  new  triaL 

Reversed  and  remanded. 
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Harriet  M.  Meineke  et  al.  y.  W.  L.  Edhundson  et  al. 

Decided  November,  13,  1903. 

Limitation— CoYertnre— Pleading. 

Evidence  of  coverture  will  not  be  considered  when  the  coverture  of  the  wife 
has  not  been  pleaded  in  avoidance  of  the  plea  of  limitation  set  up  against  her. 

Appeal  from  the  District  Court  of  Brazoria.  Tried  below  before  Hon. 
Wells  Thompson. 

George  H.  Breaker,  for  appellants. 

L.  R.  Bryan  and  Searcy  &  Garrett,  for  appellees. 

6AEEETT,  Chiep  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  Harriet  M.  Meineke  and  her  husband  Theodore  Meineke, 
Mary  H.  Charwane  and  her  husband  Martin  Charwane,  and  G.  H.  Her- 
man, against  \V.  L.  Edmimdson,  Ada  H.  Edmundson  and  her  husband 
J.  W.  Edmimdson,  and  John  Carlisle,  for  the  recovery  of  an  undivided 
one-half  of  320  acres  of  land  originally  granted  to  W  H^  Snyder  in  Bra- 
zoria County.  The  defendant  John  Carlisle  was  not  made  a  party  by 
the  original  petition  which  was  filed  March  25, 1901,  but  was  first  brought 
into  the  case  by  the  amended  original  petition  upon  which  it  went  to 
trial  filed  February  11,  1903.  The  defendants  pleaded  not  guilty,  im- 
provements in  good  faith  and  the  statutes  of  five  and  ten  years  limita- 
tion; no  plea  of  coverture  was  filed  in  replication;  and  the  case  having 
been  submitted  to  the  court  without  a  jury  there  was  judgment  generally 
in  favor  of  the  defendants,  and  upon  his  plea  in  reconvention,  in  favor 
of  the  defendant  John  Carlisle  for  the  recovery  of  the  land.  The  plain- 
tiff have  appealed. 

The  plaintiffs  showed  title  to  the  land  sued  for  and  were  entitled  to 
recover  unless  defeated  by  the  defense  of  five  years  limitation.  The  de- 
fendants had  had  and  held  open  and  adverse  possession  of  the  land  under 
deeds  duly  recorded  paying  taxes  thereon  continuously  from  July  23, 
1891,  until  the  suit  was  filed  and  until  Carlisle  was  brought  in.  The 
plaintiffs,  Harriet  Meineke  and  Mary  Charwane,  were  married  women 
during  all  of  said  time.  The  defendant  Carlisle  purchased  said  land 
from  the  defendant  W.  L.  Edmundson,  April  9,  1901,  before  the  said 
Edmundson  had  been  served  with  process,  without  actual  notice  of  the 
I)cndency  of  the  suit  or  of  any  adverse  claim.  The  land  had  been  con- 
voyed to  W.  L.  Edmundson  by  the  said  Ada  Edmundson  and  her  hus- 
band before  the  suit  was  filed.  The  defendants  were  purchasers  in  good 
faith  and  had  put  valuable  improvements  on  the  land  worth  $6100. 
Coverture  as  a  defense  to  the  statute  of  limitations  did  not  cease  to  be 
the  law  until  one  year  from  and  after  the  passage  of  the  Act  of  April  1, 
1895,  amending  Revised  Statntes,  article  3201,  and  it  is  insisted  by  the 
plaintiffs  that  six  years  did  not  elapse  between  the  passage  of  the  act 
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and  fhe  institation  of  the  suit  and  the  service  of  citation  on  W.  L.  Ed- 
mimdson.  On  the  other  hand,  it  is  contended  that^  as  Carlisle  bon^ 
before  service  of  process  on  W.  L.  Edmundson,  and  was  not  a  party  to 
the  suit  until  the  filing  of  the  amended  original  petition  and  his  appear- 
ance  therein^  he  was  not  a  purchaser  lis  pendens^  and  that  limitation 
which  began  to  run  on  the  passage  of  the  act  was  not  suspended  as  to 
him  imtil  after  the  bar  was  complete.  In  view  of  the  fact  that  coverture 
was  not  pleaded  by  the  plaintiffs  in  reply  to  the  defense  of  limitation  it 
is  unnecessary  to  consider  other  questions  that  might  arise.  Coverture 
not  liaving  been  pleaded^  evidence  showing  it  will  not  be  considered. 
Harvey  v.  Cummings^  68  Te>:a6^  607.    The  judgment  will  be  afiirmoL 

Affirmed, 
Writ  of  error  refused. 
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J.  B.  Blankenship  v.  City  op^Sherman. 

Delivered  November  14.  1903. 

1.— ^Municipal  Coiporationft— Fire  Department— Personal  Injury— Liability  of  City. 

A  municipal  corporation  is  not  liable  for  the  negligence  of  fli*emen  causing 
personal  injury  to  a  third  person,  even  though  the  ni-emen  are  engaged  at  the 
time  in  the  line  of  their  duty. 

2.— Same— City  Charter— Fire  Parade. 

The  charter  of  a  city  provided  for  a  fire  department,  and  that  the  city 
council  should  "have  control  thereof,"  and  that  ''said  department  shall  at  all 
times  be  subject  to  such  regulations  as  the  council  may  urdain."  A  tirumen's 
convention  was  about  to  be  held  in  the  city,  and  the  dty  council  passed  an 
ordinance  directing  tlie  fire  department  to  take  part  in  the  parade,  and  mak- 
ing an  appropriation  for  the  expenses  of  its  doing  so.  in  order,  so  plaintiif 
alleged,  to  promote  the  trade  and  commerce  of  the  city.  Dm-iug  the  parade 
plaintiff  was  injured  through  the  negligence  of  a  fireman  in  driving  his  engine 
rapidly  into  a  crowd.  Held,  that  the  council  had  no  authority  to  pass  such 
ordinance,  and  the  city  was  not  liable  for  plaintifi's  injury.  , 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Bice  Maxey. 

Vowell  &  CarutherSj  for  appellant. 

WilkinSj  Vinson  &  Moore,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  suit  was  instituted  by  J. 
B.  Blankenship  against  the  city  of  Sherman  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  in  being  run  over 
by  one  of  defendant's  hose  carts.  The  defendant  interposed  a  general 
and  special  demurrer  to  the  petition  which  were  by  the  trial  court  sus- 
tained, and  from  a  judgment  dismissing  the  cause  plaintiff  appealed. 

Error  is  assigned  to  the  action  of  the  court  in  sustaining  defendant's 
general  demurrer  and  dismissing  the  case. 

The  petition  alleges :  "That  said  charter  gives  said  city  the  right  to 
pass  ordinances  and  do  acts  not  contrary  to  the  laws  and  Constitution  of 
said  State  to  promote  the  trade  and  commerce  of  said  city.  That  on  or 
about  the day  of.  June,  1901,  the  council  of  said  city  passed  an  or- 
dinance appropriating  money  and  otherwise  assisting  in  a  fireman's  con- 
vention to  be  held  in  said  city,  and  ordered  and  directed  the  horses, 
carts  and  fire  engines  belonging  to  the  fire  department  of  said  city  to 
take  part  in  the  parades  and  exhibitions  during  said  convention.  That 
said  convention  was  for  the  purpose  of  promoting  the  trade  and  com- 
merce of  said  city,  and  was  intended  for  the  private  advantn«res  an<l 
benefits  of  said  city.  Said  city  council,  and  the  proper  officers  thereof, 
knew  and  expected  that  the  horses  attached  to  the  various  vehicles  be- 
longing to  said  fire  department  would  be  driven  through  the  public 
streets  of  said  city  during  said  convention.  Plaintiff  alleges  that  dur- 
ing said  convention  one  of  the  agents  and  employes  of  defendant  care- 
lessly and  negligently  ran  a  team  of  horses  attached  to  a  hose  cart  at  a 
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great  rate  of  speed  into  a  large  crowd  of  people  on  the  public  eqaaie  of 
that  city.  That  without  warnings  or  giving  any  signal^  said  agent  and 
employe  rapidly  drove  said  team  upon  plaintiff  and  knocked  him  down, 
and  said  cart  ran  over  his  body^  bruising  and  lacerating  plaintiff's  body 
and  limbs,  and  crushing  the  bones  of  one  of  his  legs  so  that  it  became 
necessary  to  amputate  said  leg  just  below  the  knee/* 

If  the  act  of  the  city  council  in  ordering  the  fire  department  of  the 
city  of  Sherman  to  take  part  in  the  parade  was  without  authority  on 
the  part  of  the  city,  then  the  plaintiff  can  not  recover.  Thayer  v.  City 
of  Boston,  19  Pick.,  611;  Smith  v.  City  of  Eochester,  76  N.  Yr,  506; 
Finley  v.  City  of  Salem,  6  Am.  Rep.,  289. 

The  appellant  insists  that  the  city  council  had  the  power  to  order  the 
fire  department  to  parade;  that  the  same  was  for  the  purpose  of  adver- 
tising the  city  and  to  promote  its  trade  and  commerce;  in  other  words, 
that  the  parade  was  for  the  private  benefit  of  the  city.  It  is  contended 
that  the  power  to  order  the  parade  is  conferred  by  certain  sections  of 
the  charter  conferring  general  powers  upon  the  city;  and,  again,  by 
section  133,  relating  to  the  subject  of  "Fire  Department.*'  The  charter 
is  filed  with  the  record,  and  section  182  provides  that,  ^'This  act  shall 
be  termed  a  public  law,  and  judicial  knowledge  of  same  shall  be  taken 
in  all  courts  and  places.'* 

The  general  provisions  of  the  charter  referred  to  are  followed  by  par- 
ticular provisions,  specifically  setting  forth  the  powers  conferred.  In 
such  a  case  the  general  powers  are  limited  and  restricted  by  the  particu- 
lar provisions.  Potter^s  Dwarris  on  Stats.,  pp.  272,  273.  The  authority 
is  not  conferred  in  any  of  the  general  provisions  pointed  out  by  ap- 
pellant. 

Section  133  of  the  charter  conferring  specific  power  on  the  city  coun- 
cil in  reference  to  the  fire  department  reads:  'The  city  council  shall 
procure  fire  engines  and  other  apparatus  for  the  extinguishment  of  fires, 
and  have  control  thereof ;  shall  have  a  fire  department,  and  provide  en- 
gine houses  for  keeping  and  preserving  the  same ;  and  shall  have  power 
to  organize  fire,  hook  and  ladder,  hose  and  ax  companies  and  fire  bri- 
gades ;  and  the  companies  so  organized,  with  such  assistant  engineers  as 
may  be  provided  for  and  the  chief  engineer,  shall  constitute  the  fire 
department  of  the  city.  ♦  ♦  ♦  Said  department  shall  at  all  tii^es 
be  subject  to  such  regulations  as  the  council  may  ordain.'* 

The  words,  **and  have  control  thereof,**  mentioned  in  the  first  part  of 
this  section,  mean  that  the  council  shall  have  control  thereof  in  tlw  mat- 
ter of  extinguishment  of  fires.  This  was  the  purpose  for  which  the  de- 
partment was  organized. 

The  clause,  "and  said  department  shall  at  all  times  be  subject  to  such 
regulations  as  the  council  may  ordain,**  means  regulations  ordained  in 
promoting  the  efficiency  of  the  department  with  reference  to  its  duty  in 
extinguishment  of  fires  and  preservation  of  property.  Before  the  city 
council  would  be  authorized  to  order  the  fire  department  to  take  part  in 
a  parade,  it  should  appear  that  express  authority  was  conferred  by  the 


Blankenship  v.  City  of  Sherman.  509 

charter  in  this  respect.     Such  authority  is  not  contained  in  the  charte't 
of  the  city  of  Sherman. 

But  if  we  were  to  concede  that  the  council  had  authority  under  the 
general  provisions  of  the  charter  to  order  the  fixe  department  to  take 
part  in  the  parade,  to  promote  trade  and  commerce  and  to  advertise  the 
city,  the  plaintiff  would  still  be  precluded  from  recovery,  for  it  is  well 
settled  that  a  municipal  corporation  is  not  liable  for  the  negligence  of 
firemen  while  engaged  in  the  line  of  their  duty.  Dillon  on  Mun.  Corp., 
4  ed.,  sec.  976;  Shenewerk  v.  City  of  Fort  Worth,  11  Texas  Civ.  App., 
71,  32  S.  W.  Rep.,  618;  Smith  v.  City  of  Rochester,  supra. 

We  conclude  that  the  petition  fails  to  state  a  case  against  the  city,  and 
that  the  trial  court  did  not  err  in  sustaining  defendant's  general  de- 
murrer and  dismissing  the  cause. 

The  judgment  is  aJBSrmed. 

Affirmed. 

Writ  of  error  refused. 


510  Crawpobd  v.  S.  R.  I.  Plow  Co. 

J.  D.  CiuwFORD  V.  Southern  Rock  Island  Plow  Company  et  al. 

Decided  November  14,  1903. 

1w— Sequestration — Replevy — Motion  Against  Purchaser  Pendente  Lite. 

Plaintiffs  sequestered  certain  wagons,  wtiich  were  replevied  by  defend- 
ants and  subsequently  sold,  pending  the  litigaiion  for  their  recovery,  to  one 
C.  Piaintifl  ^obtained  Judgment  for  the  wagons,  and,  in  the  alternative  that 
they  could  not  be  found.  Judgment  for  their  value  upon  the  replevy  bond. 
The  wagons  were  not  returned,  and  executions  for  the  money  having  been  re- 
turned nulla  bona,  plain  tills  Lied,  in  the  sequestration  case,  a  motion  against 
C.  asking  for  Judgment  against  him  to  the  extent  of  the  value  of  the  wagons 
and  obtained  such  Judgment  after  C.  had  been  cited  and  filed  an  answer  in 
the  case.  Held,  that  the  proceeding  by  motion  against  C.  was  equivalent  to 
a  separate  suit  against  him,  and  the  irregularity,  if  any,  was  not  to  his 
prejudice. 

2m — Same^Replevy  Bond — Effect — S[ale  Pendente  Lite. 

The  statutory  replevy  bond  is  not  a  substitute  for  the  property  seques- 
tered, and  confers  only  the  right  to  hold  the  possession  thereof  during  the 
pendency  of  the  litigation,  but  not  the  right  to  sell  it  to  a  third  person. 
Rev.  Stats.,  arts.  4874,  4b77. 

3. — Same^Lis  Pendens  Purchasers-Conversion. 

A  purchaser  of  the  replevied  property  pending  the  sequestration  suit 
therefor  is  charged  with  notice  of  the  plaintiffs  rights,  and  is  liable  to  him 
for  a  conversion  thereof  where  the  parties  to  the  replevy  bond  fall  to  satl^ 
the  alternative  money  Judgment  in  plaintifTs  favor. 

4- — Same^Election— Writ  of  Possession — Waiver. 

Plaintiffs'  action  in  taking  the  alternative  Judgment  against  the  replevy 
bond,  as  provided  in  the  statute,  and  their  failure  to  have  a  writ  of  posses- 
sion for  the  property  Issued,  was  not  an  election  to  look  alone  to  the  money 
Judgment  for  their  remedy  and  a  waiver  of  the  right  to  pursue  a  claim 
against  the  purchaser  of  the  property. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

Crawford  &  Crawford,  for  appellant. 

Finley  &  Knight,  for  appellees. 

Rx\INEY,  Chief  Justice. — In  September,  1896,  appellee  herein 
sold  to  Pitluk,  Meyer  &  Co.,  merchants,  on  credit,  certain  wagons  and 
fixtures.  On  October  8,  1896,  Pitluk,  Meyer  &  Co.  conveyed  in  trust, 
for  the  benefit  of  their  creditors,  their  stock  of. merchandise,  including 
the  wagons  and  fixtures,  to  J.  H.  Le  Grand.  On  October  10,  1896, 
appellee  herein  sued  Pitluk,  Meyer  &  Co.  and  said  Le  Grand  to  recover 
said  wagons  and  fixtures,  alleging  that  same  had  been  obtained  from 
them  by  false  and  fraudulent  representations,  etc.,  and  that  the  title 
had  not  passed  out  of  appellee.  A  writ  of  sequestration  was  issued  and 
levied  upon  said  wagons  and  fixtures,  and  same  replevied  by  said  Le 
Grand,  who,  while  said  suit  was  pending,  sold  the  wagons  and  fixtures 
to  J.  D.  Crawford,  appellant  herein.  In  said  suit  judgment  was  ren- 
dered in  favor  of  appellee  herein  against  Pitluk,  Meyer  &  Co.  and  J.  H. 
Le  Grand  for  said  property,  with  a  writ  of  possession,  and  if  the  prop- 
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erty  could  not  be  found,  a  judgment  was  awarded  upon  the  replevy  bond 
for  $1180.30  and  costs.  No  writ  of  possession  was  ever  issued.  The 
said  property  not  being  returned  to  satisfy  the  judgment,  execution  was 
issued  to  Dallas  County,  which  being  returned  nulla  bona,  an  alias  exe- 
cution was  issued  to  Smith  County,  where  the  defendants  resided,  which 
was  also  returned  nulla  bona. 

On  February  4,  1898,  the  Southern  Eock  Island  Plow  Company, 
appellee  herein,  filed  in  the  District  Court  of  Dallas  County,  in  cause 
No.  15,362,  styled  Southern  Eock  Island  Plow  Company  v.  Pitluk, 
Meyer  &  Co.  et  al.,  being  the  suit  above  mentioned,  a  "motion  for  exe- 
cution against  J.  D.  Crawford.^^ 

Said  motion  complains  of  J.  D.  Crawford.  It  alleges  the  sale  of  said 
wagons  and  fixtures  by  him,  the  proceedings  had  in  said  cause  No. 
15,362,  the  conversion  of  the  goods  lis  pendens,  and  prayed  for  citation 
against  said  Crawford,  that  the  judgment  in  said  cause  No.  15,362,  to 
Jie  extent  of  the  value  of  the  goods  so  converted,  be  established  against 
said  Crawford,  and  for  general  relief,  etc. 

Judgment  was  rendered  accordingly,  from  which  this  appeal  is  prose- 
cuted. 

The  first  contention  urged  by  appellant  is,  *T^hat  the  form  of  pro- 
cedure adopted  and  used  by  the  plaintiff  in  this  action  is  not  conform- 
able to  any  procedure  known  to  the  laws  of  this  State,  and  for  this  rea- 
son no  cause  of  action  was  set  forth  against  the  defendant  J.  D.  Craw- 
ford.*' 

The  filing  of  the  "motion  for  execution  against  J.  D.  Crawford^'  was  a 
proceeding  not  usual  in  our  practice.  A  better  way  would  have  been  to 
have  brought  a  direct  action  against  Crawford  in  the  ordinary  way.  But 
the  proceeding  herein  was  in  effect  the  same.  The  motion  set  out  fully 
plaintiff^s  complaint  against  Crawford  and  alleged  the  facts  upon  which 
he  was  sought  to  be  held  liable.  He  was  duly  cited,  answer  was  filed,  and 
the  proceedings  had  thereafter  conformed  in  every  particular  to  a  trial 
of  an  ordinary  cause.  Crawford  had  his  day  in  a  court  of  competent 
jurisdiction,  and  the  irregularity  complained  of  is  not  such  as  operated 
to  his  injury.  Southern  E.  I.  Plow  Co.  v.  Pitluk,  26  Texas  Civ.  App., 
337,  63  S.  W.  Eep.,  354. 

The  next  contention  is,  in  effect,  that  Le  Grand  having  replevied  the 
property,  the  replevy  bond  was  a  substitute  for  the  property,  and  he  had 
the  right  to  sell  the  property  and  'convey  a  good  title  to  the  purchaser 
thereof. 

The  effect  given  to  replevy  bonds  varies  in  the  different  jurisdictions, 
but  such  variance  arises  from  the  wording  of  the  different  statutes 
authorizing  their  execution.  Wliere  provision  is  made  for  the  return  of 
the  property  replevied  to  satisfy  the  judgment,  the  rule  is,  as  we  under- 
stand the  decisions,  that  the  bond  is  not  a  substitute  for  the  property, 
and  the  only  right  conferred  by  the  bond  is  the  right  to  hold  possession 
thereof  during  the  pendency  of  the  litigation. 
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Article  4874,  Eevised  Statutes,  provides :  *^f  the  property  to  be 
replevied,  as  provided  in  the  preceding  article,  he  personal  property,  the 
condition  of  the  bond  shall  be  that  the  defendant  will  not  rcmoTe  the 
same  out  of  the  county,  or  that  he  will  not  waste,  illtreat,  injure,  destroy, 
sell  or  dispose  of  the  same,  according  to  the  plaintifTs  affidavit,  and  that 
he  will  have  such  property,  with  the  value  of  the  fruits,  hire  or  reveoiic 
thereof,  forthcoming  to  abide  the  decision  of  the  court,  or  that  he  will 
pay  the  value  thereof  and  of  the  fruits,  hire  or  revenue  of  the  same  in 
case  he  shall  be  condemned  so  to  do/^  From  which  we  think  it  cletrly 
appears  that  the  Legislature  only  intended  to  confer  the  right  on  the 
defendant  to  retain  possession  of  the  property  during  the  pendency  of 
the  suit,  in  the  event  plaintiff  recovered  judgment.  The  clause  **that 
he  will  pay  the  value  thereof,"  etc.,  was  intended  merely  as  an  alterna- 
tive to  secure  plaintiff  against  loss  in  the  event  there  was  a  failure  to 
return  the  property,  and  was  not  intended  to  confer  upon  the  defendant 
the  right  to  put  the  property  out  of  reach  of  the  plaintiff.  This  view  as 
to  the  legislative  intention  is  strengthened  by  the  language  used  in 
Article  4877,  Revised  Statutes,  where  provision  is  made  for  a  satisfac- 
tion of  the  judgment  by  a  return  of  the  property,  "which  he  has  bonnd 
himself  to  have  forthcoming  to  abide  the  decision  of  the  court." 

We  find  nothing  in  the  statute  that  would  warrant  a  construction, 
short  of  a  satisfaction  of  the  judgment,  that  the  giving  of  a  replevy  bond 
would  operate  to  divest  the  rightful  owner  of  the  title  and  vest  it  ini 
wrongdoer  who  wrongfully  obtained  possession  thereof  from  the  rightfnl 
owner. 

The  appellee  in  the  first  proceeding  obtained  judgment  establishiag 
its  title  to  the  property,  with  a  writ  for  its  possession,  and  an  altematiTie 
judgment  on  the  bond,  and  the  defendant  having  purchased  the  prop- 
erty during  the  pendency  of  the  first  proceeding,  he  is  charged  with 
notice  of  plaintiff's  right  thereto,  and  liable  to  him  for  the  conversion 
thereof,  the  parties  to  the  replevy  bond  having  failed  to  comply  there- 
with, either  by  return  of  the  goods  or  otherwise  satisfying  the  judgment 
Southern  R.  I.  Plow  Co.  v.  Pitluk,  supra;  York  v.  Carlisle,  19  Texas 
Civ.  App.,  2G9 ;  Boydston  v.  Morris,  71  Texas,  697. 

The  remaining  contention  is  that  appellee  having  taken  judgment  in 
the  alternative  "for  the  value  of  the  goods  and  sought  to  collect  same, 
and  never  having  issued  a  writ  of  possession,  thereby  elected  to  pursne 
Pitluk,  Meyer  &  Co.,  J.  H.  Le  Grand  and  Rowland  and  Haden  on  the 
judgment  for  the  value  of  the  goods,  and  waived  all  claim  to  the  goods 
in  the  hands  of  the  purchaser,  J.  D.  Crawford." 

We  are  of  the  opinion  that  the  doctrine  of  election  is  not  applicable 
to  the  facts  of  this  case.  The  judgment  recovered  by  him  was  such  as 
provided  by  the  statute  in  such  cases.  The  replevy  bond  was  breached 
by  the  failure  of  Le  Grand  to  return  the  property,  which  authorized  an 
execution  for  the  value  thereof  against  the  makers  of  the  bond.  In 
exercising  this  right  plaintiff  did  not  waive  the  right  to  pursue  the 
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property  in  the  hands  of  a  purchaser,  or  the  right  to  recover  its  value 
of  such  purchaser.  We  are  inclined  to  the  opinion  that,  as  the  bond  was 
breached,  the  plaintiff  was  bound  to  exhaust  his  remedy  given  by  his 
alternative  judgment  for  the  value  of  the  goods  against  the  makers  of 
the  replevy  bond  before  he  could  resort  to  an  action  against  the  pur- 
chaser of  the  property. 

Finding  no  error  in  the  judgment,  it  is  afiSrmed 

A'lJirined. 


Vol.  33  civil— s? 
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Texas  Central  Railway  Company  v.  0.  D.  Parker. 

Decided  November  14,  1U03. 

Argument  of  Conxuel^-Keveraible  Error. 

Where,  in  an  action  of  damages  against  a  railway  company  for  the  vahi 
of  certain  property,  counsel  for  plaintiff  said  in  his  closing  argument  to  the 
jury:  **\Vh«n  tlie  railroad  company  kills  one  of  your  animals  worth  $6S,  thej 
will  offer  you  $8  for  it,  and  if  you  don't  take  it,  they  will  force  yon  to  bring 
suit  and  to  pay  out  $200  to  get  the  $65,  and  I  intend  to  tell  the  juries  of  tluB 
country  about  the  railroad's  conduct  in  these  matters,"  and  defendant's  cotusd 
excepted  to  language  because  there  was  no  evidence  before  the  jury  to  justify 
it,  asking  the  court  to  instruct  the  jury  not  to  consider  it,  the  overruling  of  the 
motion  and  failure  to  so  instruct  was  reversible  error. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  Hoo. 
L.  N.  Frank. 

Martin  &  Oeorge,  for  appellant 

Parker,  Carlton  £  McCarty  and  Daniel  Keith,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  was  a  damage  suit  brought 
against  appellant,  and  resulted  in  a  verdict  and  judgment  in  appellee'i 
favor.  The  items  of  damage  claimed  were  numerous,  covering  variooB 
articles  of  household  goods  and  wearing  apparel  injured  by  an  overflow, 
and  also  the  loss  of  several  game  chickens.  The  evidence  showed  quite 
a  difference  of  opinion  as  to  the  extent  of  the  damage. 

In  his  closing  argument  to  the  jury  the  attorney  for  appellee  iised 
this  language:  "When  the  railroad  company  kills  one  of  your  animds 
that  is  worth  $65  they  will  offer  you  $8  for  it,  and  if  you  don*t  take  it, 
they  will  force  you  to  bring  suit  and  to  pay  out  $200  to  get  the  $65,  and 
I  intend  to  tell  the  juries  of  this  country  about  the  railroad's  conduct  in 
these  matters."  The  attorney  for  appellant  then  and  there  excepted  to 
this  language,  and  asked  the  court  to  instruct  the  jury  not  to  consider 
it,  '^because  there  was  no  evidence  before  the  jury  to  authorize  connsd 
to  use  such  language,  and  because  such  language  was  inflammatory  and 
was  calculated  to  arouse  the  prejudices  and  inflame  the  minds  of  the 
jury  against  the  defendant."  The  court  overruled  this  motion  and  re- 
fused to  so  instruct  the  jury,  and  to  this  proceeding  error  is  assigned. 
The  case  in  this  respect  is  not  to  be  distinguished  from  that  of  Railwtj 
Co.  V.  Langston,  92  Texas,  709,  and  the  still  more  recent  case  of  Bail- 
way  Co.  V.  Musick,  8  Texas  Ct.  Rep.,  262,  to  which  cases  reference  is 
made  for  discussion  of  the  question. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 
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H.  L.  LiTTLB  ET  AL  V.  Z.  T.  GrIFFIN. 

Decided  November  14,  1903. 

Countie9--8uit  Against — Injunction— Venue. 

Where  execution  upon  a  Judgment  in  favor  of  a  county  was  levied  on 
land  in  another  county  and  an  injunction  to  restrain  the  sale  was  sued  out 
against  the  plaintiff  county  and  the  sheriff  of  such  other  county  who  made 
the  levy,  the  writ  was  properly  made  returnable  and  tried  In  such  other 
county,  where  the  sheriff  resided,  by  virtue  of  aiaicle  2996,  Revised  Statutes, 
regulating  Injunction  suits  and  providing  that  where  there  is  more  than  one 
party  against  whom  the  writ  is  granted  it  may  be  returned  and  tried  in  the 
<K>unty  where  either  party  resides.  To  hold  that  the  venue  was  determinable 
under  the  general  statute  regulating  venue  (Rev.  Stats.,  art.  1194)  and  gov- 
erned by  subdivision  19  of  said  article,  providing  that  all  suits  against  a 
county  shall  be  tried  in  some  proper  court  within  such  county,  would  be  to 
allow  a  general  provision  in  one  statute  to  control  a  special  provision  in 
another. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
William  Poindexter. 

J.  Q,  Browning,  0.  8.  Lattimore,  and  Capps  &  Cantey,  for  appellant. 

Lockett  £  Cureion,  J.  A.  Gillette,  and  Robertson  &  Robertson,  tdtt 
appellee. 

STEPHENS,  Associate  Justice*. — Execution  was  issued  on  a  judg- 
ment rendered  in  tlie  District  Court  of  Tarrant  County  in  favor  of  Tar- 
rant County,  and  was  levied  by  the  sheriff  of  Bosque  County  on  a  tract 
of  land  situated  in  that  county.  Appellee,  who  was  the  owner  of  the  land 
and  a  stranger  to  the  judgment  and  execution,  obtained  an  injunction 
against  said  sheriff  and  Tarrant  County,  restraining  the  sale  of  the  land. 
This  injunction  was  made  returnable  to  and  was  tried  in  the  District 
Court  of  Bosque  County,  where  the  sheriff  resided.  Tarrant  County 
sought  to  avoid  a  trial  of  the  issue  thus  raised  upon  the  ground  that  suits 
against  a  county  can  only  be  "commenced  in  some  court  of  competent 
Jurisdiction  within  such  county,*'  and  being  unsuccessful  in  the  issue, 
has  brought  the  case -here  by  appeal. 

It  was  held  by  this  court  in  the  case  of  Montague  County  v.  Meadow, 
31  S.  W.  Bep.,  G94,  in  which  writ  of  error  was  denied,  that  section  1  of 
the  original  act  to  regulate  proceedings  in  the  district  courts,  prescrib- 
ing the  venue  of  suits,  approved  May  13,  1846,  was  inapplicable  to  suits 
against  counties,  which  were  governed  by  section  4  of  au  act  passed  May 
11,  1846,  providing,  "that  all  suits  against  a  county  shall  be  instituted 
and  prosecuted  to  final  judgment  in  some  court  of  competent  jurisdiction 
within  such  county,'*  and  that  the  incorporation  of  this  section  in  the 
Bevised  Statutes  as  subdivision  19  of  article  1194  did  not  change  the 
law  as  originally  enacted ;  and  this  case  is  relied  on  by  appellant  to  sus- 
tain the  appeal. 

We  are  of  opinion,  however,  that  as  this  was  a  proceeding  by  injunction 
we  ebould  look  to  the  special  ^rovisiouF  on  that  subject,  as  contained  in 
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section  152  of  the  original  act,  and  as  now  embodied  in  article  2996  of 
the  Revised  Statutes,  rather  than  to  the  provision  elsewhere  found  affect- 
ing venue  of  suits  generally  against  counties.  Turning  to  the  injimctioa 
statute  referred  to  we  find  that  a  writ  of  injunction  like  this  is  made 
returnable  to  the  proper  court  of  the  county  in  which  the  party  against 
whom  it  is  granted  has  his  domicile,  and  if  "there  be  more  than  one  parti 
against  whom  any  writ  is  granted,  it  may  be  returned  and  tried  in  the 
proper  court  of  the  county  where  either  party  may  have  his  domicile:* 
Leachman  v.  Capps  &  Cantey,  89  Texas,  690,  36  S.  W.  Eep.,  250.  Inas- 
much then  as  the  sheriflE  of  Bosque  County  had  his  domicile  in  that 
county,  and  was  a  party  against  whom  the  writ  was  granted,  it  was  by  tbe 
very  terms  of  the  statute  above  quoted  made  returnable  to  the  District 
Court  of  Bosque  County.  To  hold  otherwise  would  be  to  allow  a  general 
provision  in  one  statute  to  control  a  special  one  in  another,  when  the  well 
settled  rule  of  construction  is  to  the  contrary.  Erwin  v.  BlankB,  GO 
Texas,  583,  and  succeeding  cases. 

The  judgment  is  therefore  affiiQied. 

Affirmed. 

Writ  of  error  refused. 
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J.  P.  Mann  v.  S.  A.  Greer. 

Decided  November  14,  1003. 

School  Land — ^Actual  Settlement — Absence. 

Defendant  settled  upon  State  scliool  land,  but  before  applying  to  purchase 
it  removed  therefroui  witli  his  family,  leaving  some  liuusehold  elTeets  and  stuck 
on  the  place.  For  more  than  six  months  thereafter  he  actually  resided  wilh 
his  family  elsewhere,  and  was  so  lesident  at  the  date  of  his  application  to  pur- 
chase, but  had  ac(]uired  no  home,  and  had  claimed  the  school  land  as  his  home 
from  the  time  he  went  upon  it.  Held,  that  he  was  not  an  actual  settler  within 
tiie  terms  of  the  statute  relating  to  the  sale  of  school  land,  which  re(]uircs 
actual  occupancy  by  the  settler,  save  only  a  permitted  absence,  not  exceeding 
six  months  in  any  one  year,  for  certain  named  pmposes.  Sayles'  Civ.  Stats., 
arts.  4218J,  42181. 

Appeal  from  the  District  Court  of  Floyd.  Tried  below  before  Hon. 
J.  M.  Morgan. 

Action  in  trespass  to  try  title  by  S.  A.  Greer  against  J.  F.  Mann  for 
the  recovery  of  school  land.  From  a  judgment  in  favor  of  plaintiff 
the  defendant  appeals. 

J.  B,  Bartley  and  B,  E.  Green,  for  appellant. 

J.  TF.  Pruiit  and  Kinder  &  Dalton,  for  appellee. 

SPEER,  Associate  Justice. — ^By  agreement  of  the  parties  the  sole 
question  presented  for  our  decision  is  wliethcr  or  not  there  is  sufficient 
evidence  in  the  record  to  sustain  the  trial  court's  finding  that  appellant 
was  not  an  actual  settler  in  good  faith,  for  the  purpose  of  a  home,  on 
the  northwest  quarter  of  the  northwest  quarter  of  section  14,  block  O, 
in  Floyd  County,  at  the  time  (October  16,  1899)  he  made  his  applica- 
tion to  purchase  the  land  in  controversy.  We  give  below  the  evidence 
in  full. 

S.  A.  Greer,  plaintiff,  testified  as  follows:  *T  was  living  on  north 
half  of  section  No.  90  at  the  time  I  made  application  to  purchase  the 
land  in  controversy,  and  have  lived  there  ever  since,  with  my  family.  I 
knew  the  place  that  defendant  claimed  as  his  home  from  May,  1899, 
to  the  present  time.  Mann's  family  left  the  place  in  March,  1899,  and 
were  not  back  there  until  in  the  year  1901.  The  defendant  himself  was 
not  on  the  land  during  this  time,  nor  any  of  his  family.  At  the  time, 
in  October,  1899,  when  defendant  filed  on  the  land,  he  was  not  on  the 
land,  nor  was  his  family.^' 

J.  C.  Cooper  testified  for  the  plaintiff  as  follows:  "I  remember  the 
time  when  defendant's  family  sold  out  and  left  the  plains.  I  /was  at 
defendant's  place  the  day  before  they  left,  and  was  therfe  a  day"  or  so 
after  they  were  gone.  They  took  their  wagons  and  teams  and  all  their 
household  goods.  This  was  in  March,  1899.  When  tliey  left,  defendant 
himself  was  not  on  the  land,  and  the  last  time  I  saw  him  oh  tne  land 
was  in  1897.    I  did  not  see  the  defendant  or  any  of  his  family  on  the 
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land  again  until  August,  1901.  During  this  time  no  one  was  Hying  on 
the  land  except  Elmer  Uecves,  who  lived  on  the  place  during  a  part  of 
the  year  18Di)  and  1900.  I  knew  the  place  in  October,  1899,  and  was 
there  fre(iucntly  during  that  month,  and  defendant  nor  his  family  was 
living  there  during  that  montli.*' 

J.  F.  Mann,  defendant,  testified  as  follows:  *H  first  came  to  the 
plains  in  the  year  1891,  and  settled  upon  the  section  in  oontroTersy,  on 
the  northwest  quarter  of  the  northwest  quarter  of  same,  which  I  still 
claim  as  my  home  now,  and  have  had  no  other,  and  never  at  any  time 
claimed  any  other  place  as  my  home.  The  last  time,  before  filing  on  the 
land  in  controversy,  I  was  on  the  land,  was  August,  1897,  but  my  familj 
continued  at  all  times  to  reside  on  said  forty  acres,  until  March,  1899. 
At  this  time  I  was  working  in  the  shops  at  Thurber  Junction,  in  Palo 
Pinto  County,  wlicn  my  wife  came  to  me  about  the  1st  of  April,  1899. 
None  of  us  wore  on  ti.e  forty  acres  home  place  nor  on  the  land  in  con- 
troversy after  April,  1899,  till  August,  1901.  We  were  not  on  there 
when  I  filed  on  tlie  land  in  controversv,  but  was  at  Thurber  Junction. 
My  forty  acres  was  never  at  no  time  clear  of  part  of  my  household  ef- 
fects, farming  implements  and  horses  and  cattle  part  of  the  time. 
There  was  no  crop  raised  on  the  plnce  until  the  year  1902,  when  I  had 
about  twelve  acres  of  sod  broken.  We  left  in  the  house  a  stove,  cooking 
utensils,  bedstead  and  bedding,  wearing  apparel,  the  house  cat  and 
chickens.  My  wife  took  what  was  necessary  for  us  to  use  in  camp.  We 
lived  in  a  rented  house  while  away  at  Thurber  Junction.  I  have  ren- 
dered and  pai(f  my  poll  tax  in  Floyd  County  every  year  since  189L  I 
never  at  any  time  paid  a  poll  tax,  nor  did  1  vote  in  any  county  than  in 
Floyd  County.  I  never  at  no  time  abandoned  my  home,  nor  have  I 
claimed  to  have  abandoned  it,  and  never  had  any  thought  of  doing  ao. 
I  have  never  owned  any  other  home.  I  made  application  for  the  land  in 
controversy,  for  a  home  addition.  I  was  not  at  home  when  my  wife  left 
there  in  March,  1899.  We  left  the  place  and  things  in  charge  of  Elmer 
Reeves,  who  stayed  on  the  place  for  us  till  the  spring  of  1900.  I  was 
away  from  my  home  at  work  to  earn  money  to  live  on  and  improve  the 
place.  All  the  money  I  made,  after  paying  living  expenses,  went  on  flic 
land,  except  what  I  have  paid  to  my  lawyers.  I  was  paid  wages  by  tte 
month,  and  intended  to  n^tiim  home  when  out  of  a  job." 

John  Cravette  testified  for  defendant  as  follows :  '^I  was  about  the 
Mann  place  while  Elmer  Reeves  was  there  for  Mann.  I  saw  a  stove,  bed- 
stead and  bedding,  farming  implements,  wagon  and  two  horses.  Th^ 
were  the  effects  of  Mann,  as  T  understood  it  from  Elmer  Reeves.  When 
Reeves  left  there  he  left  these  eflTeots.  I  do  not  remember  the  dates  I  saw 
these  effects  there." 

The  judgment  of  the  court  finf^s  ample  support  in  the  testimony.  Ac- 
tual settlers  onlv  are  authorized  to  hooome  the  owners  of  additional  lands 
under  our  school  land  laws.  Savles'  Civ.  Stats.,  art.  4218f.  An  actual 
settler  is  one  whose  occupancy  is  actual  rather  than  constructive.  Baker 
V.  Millman,  77  Texas,  46,  13  S.  W.  Rep.,  618;  Schwarz  v.  McCall,  94 


Mann  v.  Oreeb.  519 

Texas,  10,  57  S.  W.  Bep.,  31.  So  that  if,  as  found  by  the  trial  court,  ap- 
pellant was  not  an  actual  settler  upon  his  home  tract  at  the  time  of  his 
application  to  purchase  as  additional  land  the  tract  in  controversy,  tlien 
lie  would  not  be  eligible  to  make  sucli  purchnsc,  notwithstanding  liis  nb- 
8enc(*  may  not  hnve  amounted  to  an  abandonment  of  his  homo  tract,  if  the 
question  of  abandonment  were  to  be  determined  by  our  homestead  ex- 
emption laws.  For  one  may  have  a  liomcstcad  upon  land  under  our  ex- 
emption laws  which  may  be  actually  oecuj)icd  by  a  tenant,  or  not  occu- 
pied at  all.  But  we  apprehend  that  the  rule  ap[)licablc  to  the  homestead 
exemption  generally,  is  not  to  govern  in  cases  like  this,  for  the  Legisla- 
ture has  seen  proper  to  require^ctual  occupancy  by  the  settler  save  only 
a  permitted  absence,  not  exceeding  six  months  in  any  one  year,  for  cer- 
tain named  purposes,  thus,  impliedly  at  least,  forbicjding  any  other  ab- 
sence as  being  inconsistent  with  the  character  of  sott foment  required. 
Sayles'  Civ.  Stats.,  arts.  4-^18j,  42181;  Singleton  v.  Wright,  54  S.  W. 
Bep.,  241);  Willoughby  v.  Townsend,  93  Texas,  80,  51  S.  W.  Kep.,  335. 
It  is  undisputed  that  appellant's  actual  residence  was  at  Thurhor  Junc- 
tion, in  I^alo  Pinto  County,  for  more  than  six  months  next  preceding 
bis  application  to  purchase  the  additional  lands.  Thi?  may  not  be  in- 
consistent with  his  right  to  claim  a  homestead  elsewhere,  but  it  is  incon- 
sistent with  his  claim  that  he  was  an  actual  settler  at  the  time  on  his 
home  section  in  Floyd  County. 
Judgment  affirmed. 

Affirmed. 
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St.  Louis  Southwestern  Railway  Company  v.  T.  T.  Smith* 

Decided  November  14,  1903. 

1. — ^Negligence— Definition  in  Charge. 

A  charge  defining  negligence  as  ''the  failure  to  do  what  a  reasonable  aid 
prudent  person  would  ordinarily  have  done  under  the  circumstances,  or  doii* 
what  such  a  person  under  the  existing  circumstances  would  not  have  duoie,'' 
does  not  present  reversible  error  in  the  absence  of  request  for  a  more  explicit 
and  accurately  worded  definition. 

2. — ^Evidence — Admission — Claim  for  Damages. 

In  an  action  of  damages  against  a  railroad  company  for  injury  to  cattk 
during  shipment,  plaintiff's  claim  for  the  damages  as  originally  presented,  in 
a  sum  less  than  sued  for,  and  at  a  time  when  no  controversy  had  arisen  as  to 
the  amount  of  defendant's  liability,  can  be  given  in  evidence  against  him  sa 
an  admission,  and  a  charge  that  the  jury  should  not  consider  it^  if  it  was  as 
offer  to  compromise,  was  uncalled  for  and  erroneous. 

8. — Live  Stock  Shipment — ^Measure  of  Damages. 

In  an  action  of  damages  for  injuries  to  stock  in  transit  to  market  it  was 
error  for  the  court  to  charge  that  the  jury,  in  estimating  the  damages,  sboold 
first  determine  what  was  tlie  reasonable  value  of  the  stock  in  the  market  at 
the  time  they  should  have  arrived,  "without  reference  to  the  injury  or  damage 
sustained  by  them,"  and  from  this  deduct  their  value  in  the  condition  in  wfaieb 
they  did  arrive,  as  this  would  allow  plaintiff  damages  for  such  injuries  as  were 
necessarily  received  by  the  stock  in  transit. 

Appeal  from  the  County  Court  of  Taylor.  Tried  below  before  Hon. 
D.  G.  Hill. 

J,  M.  Wagstajf,  for  appellant. 

Bowyer  &  Txlleii,  for  appellee. 

SPEER,  Associate  Justice. — Upon  the  trial  of  this  cause,  which 
was  an  action  to  recover  damages  for  injuries  to  a  car  of  horses  ocai- 
sioned  by  the  negligence  of  appellant,  the  court  defined  negligence  to  be 
''the  failure  to  do  what  a  reasonable  and  prudent  person  would  ordinarily 
have  done  under  the  circumstances  of  the  situation,  or  doing  what  such 
a  person  under  the  existing  circumstances  would  not  have  done.**  To 
this  charge  the  first  error  is  assigned. 

While  we  are  not  disposed  to  sanction  the  use  of  the  words  "a  reason- 
able and  prudent  person,"  rather  than  the  often  approved  expression 
"a  reasonably  prudent  person,"  in  defining  negligence,  yet  in  view  of 
some  of  the  decisions  we  are  not  prepared  to  hold  the  same  in  this 
instance  to  be  reversible  error,  especially  when  the  entire  definition  i3 
read  and  the  failure  of  appellant  to  request  a  more  specific  instruction 
is  considered.  See  Houston  &  T.  C.  Eailway  Co.  v.  Oran,  49  Texas, 
341 ;  Fort  Worth  &  D.  C.  Railway  Co.  v.  Partin,  32  Texas  Civ.  App^ 
— ,  8  Texas  Ct.  Rep.„  266 ;  Texas  &  P.  Eailway  Co.  v.  Curlin,  36  S.  W. 
Eep.,  1003 ;  San  Antonio  &  A.  P.  Railway  Co.  v.  Safford,  48  S.  W.  Bep., 
1105;  Texas  &  N.  0.  Railway  Co.  v.  Black,  44  S.  W.  Rep.,  673.    Be- 
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sides,  if  the  charge  was  not  as  clear  and  explicit  as  appellant  desired,  it 
should  have  requested  a  better  one. 

The  judgment  must,  however,  be  reversed  for  errors  appearing  in 
other  portions  of  the  charge.  Upon  the  effect  to  be  given  by  the  jury  to 
a  certain  written  claim  for  damages  presented  by  appellee,  the  court 
charged  as  follows :  "You  are  further  charged  that  if  you  should  find 
from  the  evidence  that  the  claim  put  in  to  the  defendants  for  damages 
was  in  the  nature  of  a  compromise  and  settlement  of  his  claim  for  dam- 
ages, and  not  as  a  true  and  correct  amount  of  damages  for  the  damages 
sustained  by  reason  of  said  shipment,  then  the  plaintiff  is  not  bound 
by  said  claim  as  amount  of  his  damages,  and  you  will  not  consider  it 
for  that  purpose.^^ 

Appellee  caused  to  be  made  a  detailed  statement  of  the  injuries  in- 
flicted upon  his  stock  and  the  amount  of  his  damages  in  consequence, 
and  presented  the  same  to  the  Texas  &  Pacific  Railway  Company,  one 
of  the  defendants  in  this  suit.  Thi^was  done  at  a  time,  it  seems,  when 
there  had  been  no  negotiations  pending  between  the  parties  looking  to  a 
settlement,  and  the  amount  then  claimed,  $95.00,  purported  to  be  the 
entire  amount  of  his  damages.  Although  the  appellee  then  and  at  the 
time  of  trial  denominated  the  transaction  an  offer  to  compromise,  it 
does  not  appear  to  have  been  such.  As  said  in  an  Indiana  case:  *'A 
party  can  not  render  an  admission  incompetent  by  testifying  that  he 
intended  it  to  bring  about  a  compromise,  unless  there  was  in  fact  an 
honest  controversy  between  the  parties  and  a  treaty,  pending  or  pro- 
posed, to  settle  it  without  resort  to  litigation.^*  Steeg  v.  Walls,  30  N. 
E.  Eep.,  312 ;  Hood  v.  Tyncr,  28  N.  E.  Kep.,  1033.  The  evidence  was 
competent  as  tending  to  contradict  appellee's  statements  as  to  the  ex- 
tent of  the  injuries  received  and  the  amount  of  damages  he  had  sus- 
tained. Fort  Worth  &  D.  C.  Eailway  Co.  v.  Leek,  30  Texas  Civ.  App., 
426,  70  S.  W.  Rep.,  456.  And,  being  admissible,  it  was  an  invasion  of 
the  province  of  the  jury  for  the  court  to  say  the  evidence  should  have 
this  or  that  effect.  The  jury,  and  not  the  court,  should  say  whether, 
considering  appellee's  other  testimony  explaining  that  the  injuries  to 
his  stock  had  not  developed  at  that  time,  his  admissions  were  binding 
upon  him,  since,  as  we  think,  the  evidence  was  more  in  the  nature  of  an 
admission  of  fact  than  of  an  offer  to  compromise.  Compromise  in- 
volves the  idea  of  making  a  concession  for  the  sake  of  peace,  but  ren- 
dering a  statement  of  one's  injuries  with  a  demand  for  the  utmost 
farthing  is  quite  another  thing. 

Again,  the  court  used  the  following  language  in  his  charge  upon  the 
measure  of  damagfes:  "7.  You  will  first  determine  from  the  evidence 
what  the  reasonable  value  of  said  stock  was  in  the  market  at  Dyersburg, 
Tenn.,  at  the  time  they  would  have  arrived  by  the  usual  and  customary 
time  taken  to  transport  said  stock  from  Abilene,  Texas,  to  Dyersburg, 
Tenn.,  without  reference  to  the  injury  or  damage  sustained  by  them,  if 
any.  8.  You  will  then  find  from  the  evidence  the  reasonable  value 
of  said  stock  in  the  market  at  Dyersburg  on  the  date  of  their  arrival  in 
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tlieir  injured  and  damaged  condition^  if  you  should  find  that  any  of 
said  stock  were  killed^  injured  and  damaged  in  value^  caused  by  the 
negligence  and  carelessness  as  alleged  in  plaintiff's  pleadings^  and  if  this 
last  anioimt  is  less  tlmn  the  value  found  under  the  preceding  subdivision 
number  7  of  this  charge,  such  difference,  if  any  in  said  amounts,  vill 
be  tlie  amount  of  your  verdict  for  the  plaintiff,  if  you  should  find  for 
flie  plaintitr/' 

Appellant  complains  that  under  this  instruction  the  jury  was  author- 
ized to  allow  appellee  damages  for  the  injuries  necessarily  received  by 
Ills  stock  in  transit^  irrespective  of  tlic  carrier's  negligence,  and  the  con- 
tention is  not  without  merit.  This,  of  course,  was  not  in  the  trial  court's 
mind,  but  the  charge  was  well  calculated  to  mislead  the  jury.  The 
jury  should  have  been  instructed  to  determine  from  the  evidence  in  the 
lirst  phice  what  the  reasonable  market  value  of  appellee's  stock  would 
have  been  in  the  market  at  Dyersburg,  Tenn.,  at  the  time,  and  in  the 
condition  tliey  would  have  arrived,  but  for  the  negligence  of  the  de- 
fendants, if  any,  and  then  as  directed  in  the  eighth  subdivision  abo?e 
quoted. 

For  these  errors  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  aiui  remanded. 
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B.  A.  Allen  v.  Minnie  B.  Hazzasd. 

Decided  November  18,  1908. 

lv-^08ts— Court  Stenographer. 

Under  article  1421  of  the  Revised  Statutes  the  trial  court  did  not  err 
In  refusing  to  compel  the  court  stenographer  to  transcribe  the  evidence  on 
the  trial  for  the  benefit  of  the  plaintiff  in  error  in  default  of  his  payment 
of  the  cost  of  same. 

S.— l!;vidence — Bill  of  Ezception. 

An  objection  to  evidence  admitted,  not  presented  by  bill  of  exception, 
-win  not  be  considered  on  appeaL 

;». — oAuie— City  Uroinanoe — itniniais  at  Large. 

A  horse  turned  loose  in  the  streets' of  the  city  of  El  Paso  by  its  owner 
to  go  unattended  and  unrestrained  to  a  livery  stable  is  a  horse  running  at 
large  in  the  streets  within  the  meaning  of  the  ordinance  of  the  city  of  El 
Pasob  and  such  ordinance  was  competent  evidence  in  this  case. 

Error  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Patterson  &  Buckler,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

JAMES,  Chief  Justice. — Plaintiff  (defendant  in  error)  alleged 
that  defendant  was  accustomed  to  turn  his  horse  loose  in  the  city  of  El 
Paso  for  the  purpose  of  permitting  him  to  go  alone  to  a  certain  livery 
stable,  and  on  August  17,  1900,  turned  him  loose,  knowing  that  it  was 
accustomed  to  run  and  trot  rapidly  along  the  street  towards  the  stable; 
that  when  plaintiff  came  into  that  street  on  a  bicycle  she  saw  the  horse 
ooming  rapidly  down  the  street  towards  her,  and  in  the  direction  she 
was  going,  and  she,  through  fear  and  excitement  in  attempting  to  avoid 
being  run  over  by  turning  out  of  the  way,  lost  control  of  her  wheel  which 
fell,  throwing  her  to  the  ground  and  injuring  her.  Her  petition  also 
alleged  two  city  ordinances,  one  against  driving  or  riding  at  a  faster  gait 
than  six  miles  an  hour; — ^the  other  declaring  it  unlawful  for  horses, 
mules,  etc.,  to  run  at  large  in  the  city,  both  ordinances  providing  pen- 
alties for  their  infraction.    Judgment  was  for  $1500. 

There  is  no  statement  of  facts,  and  the  first  assignment  of  error  is  to 
the  refusal  of  the  court  to  order  the  stenographer  (appointed  to  take 
the  evidence  in  the  trial)  to  file  the  evidence  for  the  use  of  plaintiff  in 
error  in  preparing  a  statement  of  facts.  The  bill  of  exceptions  makes  it 
appear  that  counsel  did  pot  charge  his  memory  with  the  testimony  on 
aooount  of  there  being  a  stenographer  to  take  it  down,  and  did  not  re- 
member it  sufficiently  to  properly  prepare  a  statement  from  memory; 
that  he  moved  the  court  that  she  be  ordered  to  transcribe  the  testimony 
from  her  notes  and  file  same.  It  appears  further  from  the  bill  she  h'^d 
not  filed  same  because  the  court  had  directed  her  not  to  do  so,  having 
stated  that  it  would  tax  as  costs  only  her  per  diem  of  $10.    She  was 
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willing  to  file  it  provided  an  order  was  made  fixing  her  compensatioD 
therefor  to  be  taxed  as  costs.  It  also  appeared  that  the  defendant  hid 
no  property  in  El  Paso  County,  nor  in  Texas,  and  had  disposed  of  all 
his  property  in  Texas,  and  was  at  the  time' residing  in  England. 

Under  article  1421,  Sayles'  Revised  Statutes,  defendant  would  ha^e 
been  liable  to  the  stenographer  for  this  expense.  The  court  may  haw 
been  influenced  in  its  decision  of  this  motion  by  the  fact  that  no  costs 
could  be  made  out  of  defendant  by  its  process,  if  at  all.  The  court  was 
ready  to  grant  the  motion  of  the  .applicant  if  he  would  assure  paymeot 
for  this  particular  work,  which  was  refused.  Under  the  circumstances 
we  believe  appellant  can  not  complain. 

Moreover  plaintiff  in  error  does  not  appear  to  have  been  prejudiced  by 
the  refusal.  There  is  only  one  other  bill  of  exceptions  in  the  record, 
and  in  this  bill,  and  at  plaintiff  in  error's  instance,  we  fi^d  given  what 
purports  to  be  all  the  evidence  introduced  upon  the  trial  "for  the  purpose 
of  showing  the  negligence  of  defendant,  or  that  the  horse  was  rmmiDg 
at  large."  This  was  practically  all  there  was  in  the  case,  except  the  ex- 
tent of  plaintiff's  injuries  and  the  measure  of  damages. 

We  notice  that  the  motion  for  new  trial  does  not  complain  of  the 
damages  as  excessive,  and  question  only  one  ruling  in  regard  to  the  eyi- 
dence  admitted  as  to  injuries  sustained,  and  this  objection  is  not  sup- 
ported by  a  bill,  of  exceptions  and  could  not  have  been  considered  with  a 
statement  of  facts. 

The  third  and  fourth  assignments  contend  that  the  court  erred  in  ad- 
mitting the  two  ordinances.  They  are  based  on  the  bill  in  which  the 
testimony  concerning  negligence,  etc.,  was  set  forth.  The  ordinance 
declaring  it  unlawful  for  horses  to  run  at  large  in  the  city  of  El  Paso 
was  objected  to  because  it  had  no  application  to  this  case,  as  there  iras 
no  evidence  that  the  horse  was  running  at  large  in  the  sense  of  the  ordi- 
nance. It  appeared  from  the  evidence  that  the  horse  had  a  saddle  and 
bridle  on  and  was  galloping  rapidly  along  the  street,  that  plaintiff  was 
frightened  and  thought  the  horse  had  thrown  its  rider  and  was  vicions, 
that  she  thought  the  horse  would  run  over  her,  and  attempted  to  get  out 
of  its  way,  and  in  doing  so  met  with  her  injury.  Plaintiff  adfnitted  to 
her  he  had  turned  the  horse  loose.  There  was  no  direct  testimony  that 
defendant  had  turned  it  loose  to  go  to  the  livery  stable,  but  such  is  its 
effect  as  claimed  by  plaintiff  in  error,  and  plaintiff  sa  alleged  in  lier 
petition.  Upon  this  assignment  we  are  of  opinion  that  the  horse  was 
running  at  large  within  the  meaning  of  the  ordinance.  The  fact  that  it 
may  have  been  accustomed  or  trained  to  return  to  the  stable  when  turned 
loose,  would  not  except  it  from  the  ordinance.  It  was  allowed  to  g) 
through  the  streets  unattended  and  unrestrained,  and  therefore  it  was 
at  large.  The  assignment  will  accordingly  be  overruled^  and  this  view 
of  tlie  law  also  necessitates  the  overruling  of  the  second  assignment 
which  questions  the  charge  of  the  court  as  asuming  that  defendant  was 
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guilty  of  a  violation  of  the  ordinance  and  of  negligence  per  se  in  turn- 
ing the  horse  loose  to  run  along  the  street 

The  otlier  ordinance  objected  to  was  one  prohibiting  the  riding  or 
driving  at  a  speed  greater  than  six  miles  an  hour.  It  is  not  necessary 
to  discuss  this  at  all^  the  former  ordinance  embracing  the  act. 

Affirmed. 

Writ  of  error  refused. 


526  Hall,  Trustee,  v.  Keating  Implement  Co. 


B.  A.  Hall,  Trustee,  y.  E^eatino  Implement  and  Machinb 

Company. 

Decided  November  18,  1003. 

Chattel  Mortgage— Keservaticn  of  Title. 

A  contract  of  sale  of  chattels  rosprvinsr  title  in  the  vendor  until  imid  for  is 
a  chattel  mortgage,  not  only  as  against  third  persons,  but  as  between  the  par- 
ties; the  assignee  of  the  notes  for  purchase  price  had  the  right,  as  mort.a;agce^ 
to  take  back  the  property  in  payment  or  part  payment  of  the  debt  secured;  and 
where  this  is  done  without  rights  of  lien  holders,  purchasers,  or  mortgagees  in- 
tervening he  takes  good  title  as  against  a  subsequent  assignee  in  bankruptcy, 
though  the  debtor  was  then  insolvent  and  was  declared  a  bankrupt  within  four 
months. 

Appeal  from  the  District  Court  of  Bunnele.  Tried  below  before  Hod. 
John  W.  Goodwin. 

M.  C  Smith,  for  appellant. 

Etheridge  £  Baker,  for  appellee. 

KEY,  Associate  Justice. — Appellant,  as  trustee  for  the  bankrupt 
estate  of  R.  L.  Maddox,  brought  this  suit  against  appellee  to  recoYer 
certain  personal  property,  alleged  to  belong  to  the  bankrupt  estate. 

The  defendant  in  its  answer,  in  addition  to  a  general  denial,  pleaded 
title  and  ownership  in  itself. 

The  case  was  tried  without  a  jury  and  judgment  rendered  for  the 
defendant.  From  this  judgment  the  plaintiff  has  appealed.  No  findings 
of  fact  or  conclusions  of  law  were  filed  by  the  trial  judge,  but  the  .testi- 
mony supports  the  statement  concerning  the  facts  made  in  appellee's 
brief ;  and  therefore,  in  deference  to  the  judgment,  we  adopt  such  state- 
ment as  our  findings  of  fact: 

**0n  January  17,  1901,  Shutler  &  Hotz  of  Chicago,  111.,  acting 
through  their  State  agents  Keating  Implement  and  Machine  Company, 
sold  to  R.  L.  Maddox  a  carload  of  Shutler  wagons  by  written  contract 
of  sale,  providing  the  price  at  which  said  wagons  were  severally  sold  and 
the  terms  of  sale  (the  several  items  aggregating  about  $1372.5Q)  and 
binding  said  Maddox  to  execute  his  notes  to  Shutler  &  Hotz  on  the  tennB 
specified  in  the  contract,  upon  receipt  of  the  goods. 

"In  said  contract  it  was  provided,  among  other  things,  ^hat  the  title 
to  and  ownership  of  all  goods  which  may  be  shipi^ed  as  herein  provided, 
or  during  the  current  season,  shall  remain  in  and  their  proceeds,  in  case 
of  sale,  shall  be  the  property  of  first  party  (meaning  Shutler  &  Hotz) 
and  subject  to  their  order  until  full  payment  shall  have  been  made  by 
the  undersigned  in  money.' 

"The  goods  arrived  at  Ballinger,  Bunnels  County,  Texas,  on  or  about 
February  7,  1901,  and  thereupon  said  Maddox,  in  pursuance  of  his  con- 
tract so  to  do,  executed  and  delivered  to  Shutler  &  Hotz  his  two  promis- 
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8017  notes  for  $G86.25  each,  payable  at  First  National  Bank,  Ballinger, 
Texas,  with  interest  at  8  per  cent  from  August  7,  1901,  until  maturity, 
and  10  per  cent  thereafter.  Said  notes  by  their  terms  matured  respec- 
tively November  15,  1901,  and  December  15,  1901,  and  represented  the 
purchase  price  of  the  carload  of  wagons  above  referred  to. 

"Subsequent  to  the  execution  of  the  notes  and  before  the  maturity 
thereof,  and  before  the  transactions  hereinafter  mentioned,  Shutler  & 
Hotz  indorsed  and  delivered  said  notes  to  Keating  Implement  and 
Machine  Company,  and  thereafter,  on  or  about  October  28,  1901,  W.  0. 
Garrison,  a  representative  of  the  Keating  Implement  and  Machine  Com- 
pany, with  said  notes  and  contract  above  described  in  his  possession, 
came  to  Ballinger  endeavoring  to  collect  said  notes,  they  being  wholly 
unpaid  and  Maddox  being  in  an  insolvent  condition.  At  that  time  said 
representative  lodged  the  contract  with  the  county  clerk  of  Runnels 
County,  and  caused  same  to  be  duly  registered  as  a  chattel  mortgage. 
Failing  to  collect  the  notes,  it  was  agreed  that  they  should  be  settled  as 
far  as  practicable  by  the  return  of  the  unsold  wagons,  credit  to  be  made 
upon  the  notes  for  the  value  of  the  goods  so  returned.  In  pursuance 
of  that  arrangement,  Keating  Implement  and  Machine  Company  on  the 
date  referred  to  retook  the  goods  remaining  unsold  to  the  value  of 
$740.60,  made  an  inventory  of  same,  collected  and  stored  them  together 
at  a  particular  place  in  Maddox^s  place  of  business,  and  segregated  same 
from  property  belonging  to  Maddox,  and  it  was  then  and  there  imder- 
stoqd  that  said  goods  were  then  and  there  delivered  to  Keating  Machine 
and  Implement  Company  to  become  its  property,  and  that  Maddox  there- 
upon became  entitled  to  and  was  allowed  the  credit  above  referred  to  on 
his  said  indebtedness  under  his  said  notes. 

'*Thereaf  ter  Keating  Implement  and  Machine  Company  arranged  with 
Maddox  to  handle  said  goods  as  their  agent  without  any  title  or  interest 
therein  passing  to  the  said  Maddox,  said  Maddox  agreeing  to  sell  said 
goods  on  commission  for  cash  only,  and  account  to  said  Keating  Imple- 
ment and  Machine  Company  for  all  sales  made  at  the  invoice  price  of 
said  goods  with  freight  added,  and  said  Maddox  was  to  receive  as  his 
compensation  such  sums  as  he  might  get,  over  the  invoice  price  of  said 
goods.  If  any  sales  were  made  on  credit,  the  said  company  was  to  receive 
the  entire  proceeds  of  such  sales.  After  making  the  arrangement  de- 
scribed, Maddox  and  the  Keating  company  considered  the  goods  as 
being  the  property  of  the  company,  and  that  Maddox  was  handling  the 
same  simply  as  sales  agent.  Subsequently,  and  before  the  transaction 
hereinafter  referred  to,  Maddox  sold  one  of  the  wagons  on  credit  for 
$82.50,  and  complying  with  his  contract,  forwarded  the  note  taken  for 
purchase  price  of  the  wagon  to  the  Keating  company. 

**About  November  21,  1901,  certain  creditors  of  Maddox,  including 
the  Keating  company,  filed  petition  in  involuntary  bankruptcy  against 
Maddox,  charging  him  with  having  unlawfully  preferred  certain  other 
creditors  and  thereby  committing  acts  of  bankruptcy. 

''About  November  23  the  Keating  company  removed  its  wagons,  etc.. 
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from  the  Maddox  store  building,  same  being  still  open  for  busin<^«  and 
continuing  open  until  some  time  in  December.  In  due  course  Maddoz 
filed  his  answer  to  the  proceedings  in  bankruptcy,  and  tliereafter  on 
December  10,  1901,  was  duly  adjudged  a  bankrupt,  and  on  December 
23,  1901,  R.  A.  Hall  was  duly  appointed  trustee  and  qualified. 

"After  the  reference  of  the  case  to  the  referee,  the  Keating  company 
filed  its  claim  with  the  referee  setting  up  the  existence  of  its  claim  and 
lien  against  the  wagons  and  note  which  had  been  transmitted  to  it  as 
the  proceeds  of  the  wagon  which  Maddor  had  sold  as  above  described, 
and  stating,  in  connection  with  its  claim  and  assertion  of  lien,  that  the 
property  in  controversy  was  in  its  possession,  but  held  subject  to  the 
order  of  the  trustee  herein. 

"The  trustee  declined  to  entertain  the  claim  of  lien  of  the  Keating 
dbmpany,  and  made  demand  upon  it  to  return  the  goods  and  refused  to 
pay  any  dividend  upon  their  claim  in  the  bankruptcy  proceedings,  and 
made  no  offer  or  attempt  to  adjust  their  lien  on  the  goods  or  value  the 
property,  but  it  was  shown  upon  the  trial  that  the  Keating  company  in 
taking  the  goods  at  the  valuation  agreed  upon  with  Maddox^  had  taken 
the  same  at  a  fair  and  just  valuation. 

"The  trustee  in  bankruptcy  instituted  suit  to  recover  the  property  in 
controversy  from  the  Keating  company,  claiming  that  their  possession 
of  same  was  acquired  under  circumstances  constituting  an  unlavfnl 
preference ;  that  their  mortgage  lien  was  void,  and  that  the  property  in 
controversy  constituted  assets  of  the  bankrupt  estate  for  the  benefit  of 
general  creditors. 

"It  was  shown  that  for  more  than  four  months  prior  to  the  proceedings 
in  bankruptcy  Maddox  was  insolvent  and  that  Keating  company  knew  of 
his  condition.  It  was  not  shown  what  creditors,  if  any,  were  in  the  same 
class  with  the  Keating  company,  nor  that  if  said  transaction  before  de- 
scribed were  allowed  to  stand  that  said  company  would  receive  a  larger 
percentage  of  its  debt  than  other  creditors  of  the  same  .class.  It  was 
also  affirmatively  shown  that  there  was  never  any  agreement  that  said 
chattel  mortgage  should  not  be  recorded." 

Opinion, — Without  considering  in  detail  the  appellant's  assignments 
of  error,  we  overrule  all  of  them  and  hold  that  the  defendant's  answer 
was  not  subject  to  the  demurrer  and  exceptions  urged  against  it,  and 
that  the  contract  between  Shutler  &  Hotz  and  Maddox  wap  a  chattel 
mortgage  under  the  laws  of  Texas,  not  only  as  against  third  parties,  but 
also  between  the  parties  to  the  instrument.  Harling  v.  Creech,  88  Texas, 
300 ;  Singer  Manufacturing  Co.  v.  Eios,  71  S.  W.  Rep.,  275.  Prom  this 
it  follows  that  when  Shutler  &  Hotz  assigned  the  notes  to  appellee  the 
latter  became  the  mortgagee  and  had  the  right  to  purchase  the  property 
in  controversy  from  Maddox,  the  mortgagor,  in  payment,  or  part  pay- 
ment, of  the  debt  secured  by  the  mortgage;  and  the  testimony  showing 
that  such  purchase  was  made  before  the  proceeding  in  bankruptcy  wa» 
begun,  the  pr6perty  was  no  part  of  the  estate  of  the  bankrupt. 
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Following  the  ruling  of  our  Supreme  Court  we  also  hold  that  liens 
of  this  character  are  not  within  the  purview  of  the  statute  invalidating 
mortgages  attempted  to  be  made  by  the  owner  upon  merchandise  daily 
ejcposed  for  sale  in  the  regular  course  of  business.  Bowen  v.  Lansing 
Wagon  Works,  91  Texas,  385. 

We  also  sustain  appellee's  contention  that  such  contract  of  sale  is  valid 
upon  the  instant  of  its  execution,  regardless  of  its  registration,  as  against 
all  parties  except  lien  creditors  and  subsequent  bona  fide  purchasers  or 
mortgagees.  Being  valid,  it  can  be  enforced  as  between  the  parties  and 
all  others  except  those  included  in  the  two  classes  above  referred  to. 
Bowen  v.  Lansing  Wagon  Works,  supra. 

The  contention  of  appellant  that  appellee's  purchase  of  the  property 
was  unlawful  under  the  provision  of  the  bankrupt  law  prohibiting  prefer- 
ences can  not  be  sustained.  It  is  true  that  the  bankruptcy  statute  con- 
demns all  alleged  liens  ''which  for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as  against  the  claims  of  the  creditors  of 
the  bankrupt,^'  but,  as  shown  by  the  cases  just  cited,  the  contract  be* 
tween  Shutler  &  Hotz  was  a  valid  lien.  It  is  also  true  that  the  same 
statute  nullifies  as  to  creditors,  transfers  and  incumbrances  made  by  the 
bankrupt^  within  four  months  prior  to  the  filing  of  the  petition,  if  made 
with  intent  to  defraud  creditors ;  but  it  was  not  shown  that  the  sale  by 
Maddox  to  the  appellee  was  made  with  such  intent. 

No  error  has  been  shown  and  the  judgment  is  afSrmed. 

Affirmed, 
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FiBST  National  Bane  of  Lampasas  v.  City  of  Lampasas. 

Decided  November  18,  1903. 

1.— National  Bank— Taxation  of  Stock. 

Botli  the  Federal  and  the  State  statutes  (Rev.  Stats.,  U.  S.,  sec.  5219;  Ber. 
Stats.,  arts.  5070,  5079a,  5080)  authorize  taxation  of  shares  of  stock  in  national 
banks  only  against  the  owners,  not  the  bank  itself,  and  the  latter  is  under  wa 
obligation  to  render  and  pay  taxes  except  on  its  real  estate. 

8. — Same — Voluntary  Rendition. 

A  bank  which  voluntarily  rendered  its  shares  of  stock  for  taxation,  and 
tendered  the  taxes  assessed  on  its  valuation,  could  not  be  compelled  to  pay  oa 
an  increased  valuation  fixed  by  the  board  of  equalization  nor  be  made  liable  for 
the  penalty  fixed  for  nonpayment. 

Appeal  from  the  District  Court  of  Lampasas.  Tried  below  before 
Hon.  John  M.  Furman. 

Suit  and  judgment  against  the  appellant  as  defendant  below  for  dty 
taxes. 

Matthews  &  Browning,  for  appellant. 

TF.  J5.  Ahney,  for  appellee. 

KEY,  Associate  Justice. — ^This  is  a  suit  by  the  city  of  Lampasas 
to  recover  $600  as  taxes,  and  10  per  cent  thereon  as  a  penalty,  from  the 
First  National  Bank  of  Lampasas.  There  was  a  nonjury  trial  resulting 
in  a  judgment  for  the  plaintiflE  for  the  amount  sued  for,  and  the  de- 
fendant has  appealed. 

The  trial  judge  filed  the  following  findings  of  fact: 

"1.  I  find  as  a  fact  that  the  city  of  Lampasas  is  a  municipal  corpo- 
ration, duly  incorporated  under  and  by  virtue  of  the  laws  of  the  State 
•  of  Texas,  as  a  city  of  over  one  thousand  inhabitants. 

"2.  I  find  as  a  fact  the  defendant  is  a  corporation  duly  and  legally 
incorporated  as  a  national  bank,  and  was  engaged  in  doing  a  banking 
business  on  January  1,  1902,  with  a  capital  stock  of  $50,000,  of  whidi 
$200  was  invested  in  real  estate  mentioned  in  plaintiff's  petition,  and 
was  also  possessed  of  a  surplus  fund  of  $10,000  over  and  above  said 
$50,000  capital  stock,  and  was  doing  business  and  located  in  the  city  of 
Lampasas,  with  J.  F.  Skinner  as  president,  H.  N.  Key  as  second  vice- 
president,  and  J.  F.  White  as  cashier. 

'^3.  I  find  that  on  to  wit,  the  22d  day  of  May,  1902,  plaintiff, 
through  its  regularly  qualified  city  assessor  and  collector  of  taxes,  called 
upon  defendant  to  render  its  property  for  taxes  for  the  year  1902,  where- 
upon said  defendant,  through  its  cashier,  J.  F.  White,  made  out  under 
oath  and  rendered  to  said  city  assessor  and  collector,  a  rendition  con- 
taining among  other  items  the  following :  '500  shares  of  capital  stock, 
etc.,  value  $49,800/  also  the  real  estate  mentioned  in  the  petition  of  the 
value  of  $200. 
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^4.  I  find  that  said  city  assessor,  in  accordance  with  law,  delivered 
to  the  board  of  equalization  of  said  city  the  various  lists  of  property 
rendered  for  taxes  for  said  year  1902,  among  which  was  the  list  so 
rendered  by  J.  F.  White  as  cashier  of  defendant. 

''5.  I  find  as  a  fact  that  said  board  of  equalization  were  duly  qual- 
ified to  act  as  such,  and  did  thereafterwards,  on  or  abou^t  July  23,  1902, 
enter  an  order  placing  the  valuation  of  said  500  shares  of  capital  stock 
so  rendered  by  defendant  at  the  sum  of  $59,800. 

"6.  I  find  as  a  fact  that  said  valuation  was  ascertained  and  found 
by  said  board  by  considering  the  valuation  of  said  stock  as  rendered, 
together  with  the  value  of  said  surplus  fxmd  of  $10,000;  and  I  further 
find  that  said  board  considered  under  all  the  evidence  that  said  500 
shares  of  stock  so  rendered  was  of  the  fair  and  reasonable  value  of 
$59,800  on  the  1st  day  of  January,  1902.  And  I  further  find  that  said 
500  shares  of  stock  was  in  fact  of  the  fair  and  reasonable  market  value 
of  $59,800  on  said  1st  day  of  January,  1902. 

"7.  I  find  as  a  fact  that  after  determining  to  raise  said  valuation  of 
said  stock  from  $49,800  as  rendered  to  $59,800,  the  real  value  thereof, 
said  board  of  equalization  caused  the  defendant  to  be  duly  notified  of 
said  proposed  increase  in  valuation,  and  thereupon  the  said  defendant 
appeared  before  said  board,  and  after  a  full  hearing  said  valuatidn  as 
changed  and  raised  by  said  board,  was  ordered  by  said  board  to  bei 
placed  on  the  tax  rolls  of  said  city  for  the  year  1902,  which  was  accord- 
ingly done.  I  further  find  that  on  August  9,  1902,  said  rolls  were  duly 
approved  by  said  board,  said  rolls  then  showing  that  said  500  shares  of 
stock  were  valued  at  $59,800,  and  the  real  estate  of  said  defendant  was 
valued  at  $200,  all  being  assessed  in  the  name  of  the  First  National 
Bank  of  Lampasas,  and  making  a  total  valuation  of  $60,000. 

'^8.  I  find  that  the  city  council  of  the  city  of  Lampasas  duly  levied 
the  following  taxes  for  the  year  1902:  On  each  $100  of  assessed  values 
as  shown  by  the  assessment  rolls,  viz:  For  current  expenses  of  said 
city,  .25  on  each  $100  assessed  valuation.  For  permanent  improvement 
fund,  .25  on  each  $100  assessed  valuation.  For  support,  etc.,  free 
schools  of  said  city,  .35  on  each  $100  assessed  valuation.  Maintain- 
ance,  etc.,  of  streets  and  alleys,  .15  on  each  $100  assessed  valuation, 
making  100  cents  on  each  $100  valuation  of  property  as  shown  by  as-» 
sessment  rolls  for  the  year  1902.  And  I  find  that  the  aggregate  taxes 
due  to  plaintiff  by  defendant  amounted  to  the  sum  of  $600  for  the  year 
1902,  and  was  due  and  payable  on  October  1,  1902. 

"9.  I  find  as  a  fact  that  defendant  has  failed  and  refused  to  pay 
the  same  on  or  before  January  31,  1903,  and  that  the  same  now  remains 
wholly  due  and  unpaid." 

In  addition  to  these  findings  it  was  shown  by  undisputed  testimony 
that  the  shares  of  stock  referred  to  in  the  rendition  were  those  issued 
by  the  defendant  bank,  and  not  the  stock  of  some  other  corporation. 
It  was  also  shown  by  undisputed  testimony  that  on  January  31,  1903, 
the  defendant  tendered  to  the  plaintiflE's  tax  collector  the  sum  of  $500, 
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in  payment  of  the  taxes  due  by  it^  which  amount  said  collector  refused 
to  accept,  because  the  tax  rolls  showed  the  amount  of  the  defendanfs 
taxes  to  be  $600. 

Opinion. — It  is  settled  by  decisions  of  the  Supreme  Court  of  tk 
United  States  that  it  is  not  within  the  power  of  a  State  to  subject  tbe 
property  of  national  banks  to  taxation  without  the  consent  of  ihe  Fed- 
eral Congress.  The  only  provision  of  the  Federal  statutes  which  au- 
thorizes such  taxation,  is  section  5219  of  the  Bevised  Statutes  of  the 
United  States,  and  that  permits  such  taxation  as  against  such  banb 
upon  real  estate  only.  It  authorizes  State  taxation  of  the  stock  of  sud 
banks  as  against  the  owners  of  such  stock,  but  not  as  against  the  banks. 
In  harmony  with  that  statute,  the  Legislature  of  this  State  has  made 
full  provision  for  the  assessment  and  collection  of  taxes  upon  national 
banks  stock  from  the  owners  of  such  stock,  and  has  made  no  attempt  to 
compel  national  banks  to  pay  taxes  on  such  property.  Bev.  Stats., 
arts.  5079,  5079a,  and  5080.  Hence  we  are  of  opinion  that  the  bank 
was  under  no  legal  obligation  to  render  and  pay  taxes  on  the  property 
in  question.  These  views  are  supported  by  authority.  Miller  v.  Pirsl 
National  Bank,  46  Ohio,  424;  First  National  Bank  v.  Fisher,  45  Kan., 
726. 

However,  as  the  bank  voluntarily  rendered  the  property  for  taxation, 
and  states  in  its  answer  that  it  is  willing  to  pay  taxes  thereon  accord- 
ing to  its  rendition,  we  shall  not,  as  we  otherwise  would,  hold  it  not 
liable  for  any  portion  of  the  taxes  on  the  bank  stock.  But  not  being 
originally  liable  for  taxes  on  the  stock,  we  are  of  opinion  that  the  board 
of  equalization  could  not,  without  its  consent,  augment  its  coooeded 
liability  by  adding  other  personal  property  to  its  rendition,  or  raising 
the  value  of  that  which  had  been  rendered. 

We  are  also  of  the  opinion  that,  as  the  bank  tendered  payment  of  tiie 
taxes  due,  according  to  its  rendition  before  the  time  fixed  by  the  statute 
for  the  accrual  of  the  penalty,  the  bank  is  not  liable  for  the  penalty. 

Therefore,  the  judgment  appealed  from  will  be  reformed  so  as  to 
reduce  the  appellee's  recovery  from  $600  to  $500,  together  with  the 
costs  of  the  District  Court.  The  costs  of  the  appeal  will  be  taxed 
against  the  appellee. 

Judgment  reformed  and  affirmed. 

Reformed  and  affirmed. 

Application  for  writ  of  error  dismissed. 


(i.  C.  &  S.  p.  Et.  Co.  v.  Kinney.  533 


Gulf,  Golosado  &  Santa  Fe  Railway  Gompany  v. 

E.  D.  Kinney. 

Decided  November  18,  1893. 

1. — CertioTaii — Showing  Merits. 

Petition  for  cei-tiorari  to  review  a  judgment  in  justice  court  need  not  set 
out  all  tlie  evidence  there  introduced,  but,  if  it  fails  to  do  so,  must  exclude  the 
idea  that  there  was  evidence  introduced  which  might  have  justified  the  judg- 
ment. 

2. — Same — Carrier— Damages— Notice. 

Where  plaintiff  recovered  against  a  carrier  damages  to  his  cattle  by  delay 
in  transporting  feed  for  them,  a  petition  for  certiorari  showing  that  there  was 
no  evidence  introduced,  and  that  it  was  not  a  fact,  that  defendant  was  notified 
that  the  feed  was  to  be  used  for  such  purpose  ''at  the  time  the  freight  was  re- 
ceived  for  a  shipment"  was  insufficient,  because  it  did  not  show  that  he  had  no 
notice  before  that  time. 

Appeal  from  the  County  Court  of  Coleman.    Tried  below  before 
Hon.  B.  P.  Rose,  County  Judge. 
The  opinion  states  the  case. 

J.  W.  Terry  and  Ballinger  &  Mills,  for  appellant. 

r.  R.  Austin,  for  appellee. 

STREETMAN",  Associate  Justice. — ^This  appeal  is  from  a  judg- 
ment of  the  County  Court  of  Coleman  County  dismissing  a  writ  of  cer- 
tiorari which  had  been  issued  to  a  justice  court  in  said  county.  The 
petition  for  certiorari  and  the  transcript  from  the  justice  court  dis- 
close the  following  facts: 

Appellee  Kinney  brought  suit  in  said  justice  court  for  damages 
against  appellant,  alleging  that  he  had  certain  beef  cattle  at  Coleman, 
Texas,  feeding  them  for  market.  That  he  bought  feed  for  them  at 
Temple,  and  contracted  with  defendant  to  ship  it  to  Coleman,  and  no- 
tified it  of  the  purpose  for  which  the  feed  was  to  be  used,  and  that 
defendant  agreed  to  carry  it  promptly;  that  said  feed  was  shipped  in 
three  seperate  car  loads,  delivered  on  different  days  to  defendant,  and 
that  each  of  the  cars  was  considerably  delayed,  by  which  his  cattle  were 
damaged. 

Judgment  was  rendered  for  plaintiff  in  the  justice  court.  An  appeal 
was  not  perfected,  but  appellant  filed  witli  the  .county  judge  its  peti- 
tion, and  a  writ  of  certiorari  was  issued.  When  the.  record  was  brought 
up  a  motion  was  made  to  dismiss  the  certiorari,  which  was  done. 

The  petition  for  certiorari  does  not  purport  to  set  out  all  of  the  evi- 
dence introduced  in  the  justice  court,  but  undertakes  by  its  averments 
to  show  that  the  evidence  did  not  sustain  the  judgment.  The  allega- 
tions are  as  follows: 

**That  the  evidence  in  said  cause  showed  upon  trial  thereof  that  said 
shipment  of  feed  stuff  from  the  time  it  was  delivered  to  the  defendant 
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company  to  the  time  it  was  delivered  to  the  plaintiff  in  said  cause,  w  s 
worth  no  more  in  the  market  than  it  was  at  the  time  of  delivcTy.  That 
there  had  been  no  change  in  the  market  value  from  the  time  of  the  de- 
livery to  defendant  company  to  the  time  it  was  delivered  to  the  plaintiff, 
and  that  the  evidence  failed  to  show  that  the  defendant,  at  the  time 
that  the  freight  was  received  for  shipment,  was  notified  that  said  ship- 
ment was  to  be  used  for  any  special  purpose,  or  that  said  freight  was 
to  be  used  for  the  purpose  of  feeding  plaintiff's  cattle,  or  that  any 
special  damage  would  be  suffered  by  the  failure  to  deliver  the  said  feed 
stuff  other  than  such  as  would  result  from  a  change  in  the  market  value 
of  said  freight. 

"That  tl.e  defendant  was,  therefore,  under  the  evidence  offered,  en- 
titled to  judgment  in  its  favor,  notwithstanding  the  further  evidence 
of  plaintiff  offered  and  introduced  in  the  case  in  substance  to  the  etfcot 
that  his  cattle  which  were  in  a  pasture,  and  to  which  he  intended  to  fc«i 
said  freight,  suffered  damage  by  reason  of  his  failure  to  receive  s«iul 
freight  at  the  time  he  should  have  received  it. 

"That  in  truth  and  in  fact  no  notice  was  given  to  defendant's  agent 
at  the  time  said  shipment  was  received  as  to  the  object  and  purpose  of 
said  shipment,  or  that  the  same  was  to  be  used  for  tiie  purpose  of  feed- 
ing plaintiff's  cattle." 

We  do  not  think  that  it  is  absolutely  necessary  that  the  evidence  in 
the  trial  court  should  be  set  out  at  length  in  a  petition  for  certiorari, 
but,  failing  to  do  this,  the  petition  should  exclude  the  idea  that  there 
was  evidence  which  might  have  justified  the  judgment,  or  that  facts 
existed,  though  not  proved,  which  would  sustain  it.  The  petition  should 
expressly  negative  every  phase  of  the  evidence  and  the  facts  which 
would  justify  the  judgment.  Tried  by  this  rule,  we  do  not  think  the 
averments  were  sufficient. 

It  is  true  that  notice  to  the  railroad  company  of  the  purpose  of  the 
shipment  was  necessary  in  order  to  recover  special  damages.  But  if 
they  had  notice  that  was  sufficient,  whether  they  received  it  at  the  time 
the  property  was  delivered  to  them  for  shipment  or  prior  to  that  time. 
The  averments  are  "that  the  evidence  failed  to  show  that  the  defend- 
ant at  the  time  that  the  freight  was  received  for  shipment  was  notified, 
etc.,"  and  "that  in  truth  and  in  fact,  no  notice  was  given  to  defenJanfs 
agent  at  the  time  said  shipment  was  received,**  etc.  The  fact  may  have 
been,  notwithstanding  those  allegations,  that  the  contract  was  made  for 
the  shipment  at  a  time  prior  to  the  delivery  of  the  shipment,  and  that 
notice  was  given  when  the  contract  was  made,  or  at  some  other  time 
before  the  actual  delivery  of  the  freight  for  shipment.  The  petition 
for  certiorari  should  have  negatived  any  theory  of  this  kind  which 
would  have  authorized  a  recovery,  and,  failing  to  do  so,  there  was  no 
error  in  dismissing  it. 

The  judgment  is  therefore  affirmed. 

,    Affirmed. 
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J.  E.  Stanley  v.  J.  T.  Evans  et  al. 

Decided  November  18,  1903. 

1. — Contract — ConsideTation— Evidence — Harmless  Error. 

In  a  suit  on  a  written  contract  reciting  a  consideration,  with  no  plea  of 
failure  thereof,  proof  of  a  consideration  not  recited  was  harmless  error,  as  one 
was  presumed,  especially  in  a  trial  without  a  jury. 

S. — Contract— Surety— Release. 

Evidence  considered,  and  held  to  support  a  finding  that  an  extension  of  time 
for  performance  of  a  contract  was  a  mere  forbearance,  without  consideration, 
acquiesced  in  by  a  surety,  and  which  did  not  discharge  him. 

* 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  Clarence  Martin. 

This  appeal  is  prosecuted  by  the  defendant  below  on  a  judgment  for 
damages  for  breach  of  contract. 

W.  M.  Allison  and  Leigh  Burleson,  for  appellant 

Rector  &  Brownj  for  appellees. 

STREETMAN,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellees, Evans  and  Kirkpatrick,  to  recover  of  Huflfstuttler  Bros,  as 
principals,  and  J.  E.  Stanley  as  guarantor,  damages  for  failure  to  com- 
ply with  a  written  contract  binding  said  HufPstuttler  Bros  to  deliver 
certain  cattle  to  said  appellees.  Judgment  was  rendered  against  all  the 
defendants,  and  Stanley  alone  has  appealed. 

The  first  assignment  of  error  complains  that  the  plaintiffs  were  per- 
mitted to  prove  a  consideration  for  the  contract  paid  in  cattle  and  not 
in  money.  The  contract  was  in  writing  and  recited  a  consideration, 
and  there  was  no  plea  of  failure  of  consideration.  There  was  nothing 
in  the  testimony  that  was  introduced  that  could  have  had  any  prejudi- 
cial eflFect,  especially  as  it  was  a  trial  by  the  court,  without  a  jury,  and 
the  evidence  simply  proved  a  fact  which  the  law  would  have  presumed 
in  the  absence  of  any  proof.  The  evidence  was  unnecessary  but  harm- 
less. 

Appellant  plead  that  the  time  of  the  delivery  of  the  cattle  was  ex- 
tended from  October,  1901,  as  provided  by  the  contract,  until  March 
1,  1902,  and  that  this  extension  was  made  without  his  consent,  and  he 
was  thereby  released  from  his  guaranty.  The  evidence  showed  that 
Huflfstuttler  Bros.,  the  principals  in  the  contract,  failed  to  deliver  the 
cattle  in  October,  as  agreed,  and  that  the  plaintiffs  immediately  notified 
them,  as  well  as  appellant,  and  demanded  performance  of  the  contract. 
Appellant  replied,  in  substance,  that  he  thought  Huflfstuttler  Bros, 
would  fix  it  up,  as  they  had  always  performed  their  contracts  with  him. 
Huffstuttler  Bros,  replied  with  a  proposition  to  deliver  two-year-old 
steers  in  March,  1902,  at  $18  per  head,  in  lieu  of  the  yearlings  which 
they  had  agreed  to  deliver  in  October,  1901,  at  $14  per  head.    Plain- 
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ti£EB  declined  this,  but  informed  said  Huffstnttler  Bros,  that  they  would 
accept  the  same  cattle  in  March,  1902,  at  $14  per  head,  which  they 
should  have  delivered  in  6ctober,  1901.  Plaintiffs  testified  further 
that  they  would  have  accepted  them  at  any  time  before  March,  1902. 

The  evidence  further  shows  that  plaintiff  Evans  and  defendant  Stan- 
ley and  one  of  the  Huffstuttler  Bros,  met  at  Fort  Worth  in  March,  1902. 
There  is  some  conflict  in  the  evidence,  but  the  plaintiff  Evans  testifia 
that  Stanley  was  fully  informed  of  all  that  had  transpired  between  hii 
firm  and  Huffstuttler  Bros.,  and  they  '^all  talked  the  matter  over,  and 
they  again  promised  to  carry  out  their  contract."  At  this  interview 
only  three  persons  seem  to  have  been  present,  Evans,  Stanley  and  A. 
A.  Huffstuttler,  and  "they**  could  hardly  be  understood  as  not  including 
Stanley.  It  could  certainly,  without  any  strained  construction,  be  held 
to  include  him. 

In  order  to  release  Stanley,  as  guarantor,  it  was  necessary  that  there 
should  have  been  an  agreement,  based  upon  a  valuable  consideration, 
and  binding  both  parties  to  the  contract,  for  an  extension  of  the  time 
of  delivery  (Benson  v.  Phipp,  87  Texas,  578) ;  and  it  would  seem  that 
even  after  such  agreement  had  been  made  without  the  knowledge  of 
the  guarantor,  he  might  waive  his  discharge  without  any  new  considcn- 
tion,  and  would  do  so  by  a  new  promise  to  perform  tiie  contract  24 
Am.  and  Eng.  Enc.  of  Law,  1  ed.,  p.  832,  and  cases  cited  in  note  1. 

The  lower  court  made  the  following  among  other  findings:  *Trhat 
the  time  embraced  between  the  maturity  of  the  contract  to  the  date  of 
filing  this  suit  was  merely  a  forbearance  of  plaintiffs  without  any  con- 
sideration, and  that  they  were  constantly  demanding  of  defendants  the 
complete  performance  of  the  contract  in  all  its  terms,  and  that  defendant, 
J.  E.  Stanley,  acquiesced  therein  by  writing  plaintiffs  he  had  mritten 
defendants,  Huffstuttler  Bros.,  to  carry  out  their  said  contract  with 
plaintiffs,  and  again  by  taking  plaintiff  Evans  to  Huffstuttler  again  in 
Fort  Worth  %  fix  it  up ;'  and  that  defendant,  J.  E.  Stanley,  by  his 
acts  and  words  ratified  all  that  plaintiffs  did  in  trying  to  secure  their 
complete  performance  of  the  entire  contract.'* 

We  conclude  that  these  findings  are  sustained  by  the  law  as  applied 
to  the  evidence  stated. 

There  being  no  error  in  the  judgment,  it  is  therefore  affirmed. 

Affirmed, 
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J.  A.  Sloan  v.  J.  L.  King. 

Decided  November  18,  1003. 

1. — ^Limitation— Charge — Omission. 

A  cbarge  properly  presenting  the  defense  of  limitation,  but  not  directly 
instructing  to  find  for  defendant  if  the  facts  were  found  in  his  favor,  can  not 
be  complained  of  by  him  for  that  defect  in  the  absence  of  a  requested  instruc- 
tion supplying  the  omission. 

S. — ^Limitation— Evidence — Possession. 

Evidence  in  support  of  limitation  in  a  suit  for  land  considered,  and  held  too 
unsatisfactory  on  the  subject  ^f  defendant's  actual  possession  to  require  the 
reversal  of  a  judgment  against  him. 

8. — ^Innocent'  Purchaser — Agreement. 

An  agreement,  on  trial  of  a  boundary  case,  admitting  title  in  the  respective 
parties  to  the  land  called  for  in  their  deeds  "except  in  so  far  as  the  same  may 
be  defeated  by  the  agreed  boundary  line"  or  by  limitation,  would  seem  to  pre- 
clude one  of  them  from  avoiding  the  effect  of  the  agreed  boundary  by.  the  plea 
of  innocent  purchaser. 

4. — ^Innocent  Purchaser. 

Evidence  in  support  of  a  claim  to  defeat  the  effect  of  an  agreed  botmdary 
line  on  the  defense  of  innocent  purchase  considered,  and  held  insufficient  to  re- 
quire  reversal,  defendant  showing  no  payment  of  value  save  from  the  recitals  in 
his  deed,  and  the  proof  being  sufficient  to  sustain  finding  that  he  bought  with 
actual  or  implied  notice. 

5. — ^Boundary — Agreement. 

An  agreement,  in  a  boundary  suit,  admitting  that  the  parties  had  title  to 
their  respective  lands,  as  described  in  their  deeds  respectively,  except  in  so  far 
as  the  same  might  be  defeated  by  the  agreed  boundary  line,  etc.,  did  not  elimi- 
nate  the  issue  of  boundary  nor  preclude  the  introduction  of  evidence  to  identify 
the  actual  boundaries  called  for  in  their  respective  deeds. 

8. — ^Former  Appeal — Change  in  Proof. 

The  state  of  the  evidence  herein  distinguished  from  that  on  the  former  ap- 
peal and  held  to  show  the  case  not  concluded  by  the  opinion  therein.  ' 

7. — ^Boundaries— Evidence — Calls. 

Parol  evidence  is  not  admissible  to  alter  the  calls  given  in  the  description 
of  land  in  a  conveyance,  but  is,  to  identify  the  land  by  such  calls,  explain  dis- 
erepancies  arising  from  their  application  to  the  land  and  show  which  is  correct 
and  which  mistaken  where  they  conflict;  and  in  so  doing  calls  for  course  and 
distance  may  prevail  over  those  for  natural  or  artificial  landmarks  whero  it  is 
made  to  appear  that  the  latter  were  called  for  by  mistake,  and  this  under  the 
general  issue,  without  resort  to  action  in  equity  to  correct  the  instrument. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  Clarence  Martin. 

Rector  £  Brown,  for  appellant. 

P.  M.  Faver  and  W.  M,  Allison,  for  appellee. 

FISHEE,  Chief  Justice. — This  is  a  suit  brought  by  the  appellee 
King  against  the  appellant  Sloan  to  establish  the  boundary  line  be- 
tween them  of  the  lands  respectfully  owned  by  each  of  the  parties. 
Verdict  and  judgment  belovf  were  rendered  in  favor  of  the  plaintiff. 
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establishing  the  line  in  controversy  in  accord  with  his  theory  as  set  out 
and  described  in  his  petition. 

Plaintiff  in  his  petition  alleges  that  prior  to  the  year  18G2,  William 
Thaxton  was  the  owner  in  fee  simple  of  a  tract  of  land  situated  on  the 
south  bank  of  the  San  Saba  River,  known  as  survey  No.  G4,  patented 
to  the  heirs  of  F.  Eggers;  that  in  said  year  of  18G2  Thaxton  conveyed 
45  acres,  including  other  lands,  off  of  the  north  end  of  said  F.  Eggers 
survey  to  J.  W.  King,  the  father  of  this  plaintiff,  which  45  acres  was 
subsequently  conveyed  by  J.  W.  King  to  plaintiff;  that  afterwards, 
William  Thaxton  conveyed  the  residue  of^the  Eggers  tract  to  Banty 
and  Hoover,  being  the  south  part  of  the  Eggers  survey  64;  that  the 
boundary  lines  of  these  divisions  begin  at  a  stone  mound  on  the  bank 
of  the  San  Saba  River,  from  which  a  live  oak  bears;  thence  south  77 
cast  *^()0  varas  to  a  stone  mound,  from  which  a  mesquite  bears  north 
11  west  7  varas;  thence  north  57  east  975  varas  to  a  stake  in  the  east 
line  of  survey  64,  from  which  a  mesquite  bears  north  11  west  7  varas; 
tliat  this  line  has  well  defined  bearings,  and  is  marked  and  identified 
on  the  ground ;  that  there  are  some  discrepancies  in  the  matter  of  de- 
scription in  the  deed  from  Thaxton  to  King  and  to  Banty  and  Hoover, 
and  that  while  the  land  was  owned  by  King,  Banty  and  Hoover,  the  line 
as  above  described  was  agreed  upon  by  said  parties  as  the  boundary 
line  between  their  several  tracts;  that  said  agreed  line  was  thereafter 
acted  upon  and  recognized  by  the  parties  as  the  dividing  line  of  the 
land  that  each  respectively  bought  from  Thaxton. 

It  appears  that  after  the  line  was  agreed  upon,  Hoover  and  Banty 
conveyed  to  one  Flemming,  who  thereafter  conveyed  to  the  appellant 
Slofin. 

Sloan  in  his  answer  pleaded  not  guilty  and  denied  the  agreed  bound- 
ary, and  alleged  that  he  was  a  purchaser  in  good  faith,  without  notice 
of  puch  agreed  line,  and  that  he  claimed  the  land  in  controversy  by 
virtue  of  the  three,  five  and  ten  years  statutes  of  limitations;  and  in 
effect,  claimed  that  the  true  line  between  his  land  and  King's  should 
comi^ience  at  the  stone  mound  2C0  varas  from  the  river,  and  from  thence 
run  north  40  east  to  the  northeast  corner  of  survey  64,  instead  of  north 
57  eist  to  a  stake  in  the  east  line  of  survey  64,  as  claimed  by  the 
plaintiff. 

On  the  question  of  boundary,  the  real  controversy  between  the  parties 
is  whether  the  evidence  shows  an  agreed  boundary,  or  whether  the 
dividing  line  between  them  should  be  established  from  the  stone  mound 
corner  200  varas  from  the  river  on  a  course  north  57  east  to  a  stake  in 
the  eist  line  of  survey  64,  from  which  a  mesquite  bears  north  11  west 
7  varas,  as  contended  by  plaintiff;  or,  as  contended  by  the  defendant, 
the  line  should  run  from  the  200  vara  stone  mound  comer  from  tlic 
river,  north  40  east  to  the  northwest  comer  of  survey  64. 

The  facts  show  that  William  Thaxton  -was  common  source.  The 
field  notes  of  the  deed  from  Thaxton  to  King,  so  far  as  they  relate  to 
the  line  in  controversy,  call  to  run  north  57-  east  from  the  200  vara 
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stone  mound  comer  from  the  river,  957  varas  to  a  stake  in  the  south 
line  of  survey  No.  65,  set  for  the  northeast  comer  of  No.  G4,  from 
which  a  mesquite  bears  south  60  east  6  varas.  The  deed  from  King  to 
Hoover  calls  to  run  from  the  comer  200  varas  from  the  river,  north 
57  east,  to  the  place  of  beginning.  The  beginning  call  in  the  deed  to 
Hoover  calls  to  commence  at  the  northeast  comer  of  survey  64,  at  a 
stone  mound  from  which  a  mesquite  bears  north  11  varas. 

There  is  evidence  to  the  effect  that  when  Thaxton  sold  to  King  ho 
went  upon  the  ground  and  surveyed  the  line,  and,  to  some  extent, 
marked  the  same  on  the  course  running  north  57  east  from  the  corner 
200  varas  from  the  river  to  a  point  on  the  east  line  of  survey  64;  and 
there  is  some  evidence  in  the  record  indicating  that  he  there  established 
the  stone  mound  identified  by  the  mesquite  bearing  tree,  which  is  called 
for  as  north  11  west  7  varas.  The  evidence  in  tb.e  record  tends  to  show 
that  he  did  not  run  the  line  on  the  course  contended  for  by  the' de- 
fendant, and  did  not  establish  the  comer  of  the  land  conveyed  to  King 
and  Hoover  at  the  northeast  comer  of  survey  64.  The  evidence  war- 
rants the  conclusion  by  the  jury  that  he  never  ran  that  line  nor  estab- 
lished that  corner,  but  that  he  did  in  fact  run  and  establish  the  divid- 
ing lines  between  him  and  King  on  the  course  north  57  east ;  and  there 
is  evidence  of  his  footsteps  found  upon  the  ground,  tending  to  show 
that  there  was  where  he  actually  established  the  line.  Evidently  the 
confusion  in  the  call  in  the  field  notes  in  the  conveyance  from  Thaxton 
to  King  and  from  Thaxton  to  Hoover,  suggested  to  these  parties  the 
propriety  of  establishing  by  agreement  the  line  between  them.  And 
we  find  as  a  fact  that  while  King  and  Hoover  were  the  owners  of  the 
land,  they  did  agree  upon  the  line  as  claimed  by  the  plaintiff,  and  that 
such  agreement  was  acted  upon.  The  line  so  agreed  upon  is  practically 
and  almost  identically  the  same  line  that  was  established  by  Thaxton 
running  on  the  course  north  57  east  from  the  comer  200  varas  from 
the  river. 

The  court  in  its  charge  submitted  to  the  jury  the  question  as  to  the 
existence  of  the  agreed  line,  and  authorized  them  to  determine  the 
boundary  line  in  question,  independent  of  the  agreement,  submitting 
to  them  the  usual  rules  for  the  ascertainment  and  establishment  of 
boundaries,  and  submitted  the  defense  of  limitation  and  innocent  pur- 
chaser. 

It  is  contended  by  appellant  that  the  court's  charge  was  not  full 
enough  upon  the  subject  of  limitation ;  that  the  jury  should  have  been 
directed  in  so  many  words  to  return  a  verdict,  in  favor  of  the  defend-^ 
ant,  if  they  found  for  him  on  the  issue  of  limitation.  The  charge  of 
the  court  upon  this  subject  did  practically  present  this  issue  to  the 
jury,  and  if  the  charge  was  not  as  full  as  wished  by  the  appellant,  an 
additional  instruction  should  have  been  asked,  which  was  not  done. 

It  is  also  contended  by  the  appellant  that  the  defense  of  limitation 
was  established.  There  is  some  evidence  in  the  record  tending  to  estab- 
lish this  issue  in  favor  of  the  defendant,  but  we  can  not  say  from  an 
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inspection  of  the  testimony  bearing  upon  this  subject  that  it  was  8af« 
ficient  to  satisfy  the  jury  and  court  that  the  defendant,  or  his  vendor 
Flemming^  was  in  actual  possession  of  the  land  in  controversy.  There 
is  a  confusion  and  uncertainty  in  the  evidence  upon  this  subject,  and 
we  are  inclined  to  the  opinion  that  the  jury  had  the  right  to  reach  the 
conclusion  that  the  defendant  had  not,  by  satisfactory  evidence,  estab- 
lished the  fact  tliat  he  and  his  vendor  Flemming  were  in  posseBsicm 
of  the  land  in  controversy  for  the  length  of  time  required  by  law.  The 
burden  was  upon  the  defendant  to  establish  this  issue,  and  in  the  con- 
fused condition  of  the  testimony  upon  the  subject,  the  jury  were  well 
authorized  to  reach  the  conclusion  that  the  evidence  of  possession  vas 
not  satisfactory. 

It  is  next  contended  by  the  appellant  that  he  was  entitled  to  a  verdict 
and  judgment  on  the  issue  of  purchaser  in  good  faith,  it  being  con- 
tended that  when  he  purchased  the  land  he  did  so  without  notice  of  the 
agreed  boundary.  The  record  contains  this  admission:  "It  was  ad- 
mitted by  each  party  hereto  that  the  parties  have  title  to  their  respec- 
tive lands,  as  described  in  their  deeds  respectively,  except  in  so  far  as 
the  same  may  be  defeated  by  the  agreed  boundary  line  alleged  by  plain- 
tiff to  have  been  established  and  agreed  on  by  and  between  plaintiffs 
father  and  vendor,  J.  W.  King,  and  defendant's  remote  vendor,  G.  W. 
Hoover ;  and  except  in  so  far  as  the  land  in  controversy  up  to  the  line 
described  in  defendant's  title  deeds  may  be  recovered  under  the  three 
or  five  or  ten  years  plea  of  limitation." 

According  to  our  view,  this  agreement  eliminates  the  defense  of  in- 
nocent purchaser.  But  if  we  are  mistaken  in  our  construction  of  this 
agreement  as  to  the  issues  involved  in  the  case,  then  we  are  clearly  of 
the  opinion  that  the  evidence  did  not  authorize  a  verdict  in  favor  of  the 
appellant  upon  this  issue.  It  does  not  appear  from  the  evidence,  inde- 
pendent of  the  recitals  contained  in  appellant^s  deed,  that  he  paid  a 
valuable  consideration  for  the  land ;  but  if  it  could  be  conceded  that  he 
did,  it  is  clear  from  the  facts  that  he  is  chargeable  with  notice  of  the 
existence  of  the  line  contended  for  by  appellee.  The  agreed  line  which 
is  contended  for  by  appellee  is  practically  located  along  the  same  line 
running  north  57  east,  which  line  was  marked  and  identified,  according 
to  the  evidence  in  the  case.  This  agreed  line  is  consistent  with  the 
established  line  called  for  in  the  field  notes.  If  the  testimony  of  the 
plaintiff's  witnesses  is  to  be  believed,  the  evidences  of  identity  of  the  ex- 
istence of  this  line  are  so  well  fixed  that  the  subsequent  purchaser  from 
one  of  the  parties  would  be  charged  with  notice  of  its  existence;  or,  in 
other  words,  the  jury  were  authorized  to  reach  the  conclusion,  in  pass- 
ing upon  the  issue  of  innocent  purchaser,  that  the  line  called  for  was 
so  prominent  that  Sloan,  the  subsequent  purchaser,  must  have  known 
of  its  existence,  or  could  have  ascertained  it  by  the  exercise  of  a  reason- 
able effort  to  do  so.  As  said  before,  the  court  did  submit  the  issue  to 
the  jury  of  innocent  purchaser,  and  we  are  of  the  opinion  that  the 
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evidence  was  sujBBcient  to  authorize  the  verdict  of  the  jury  against  ap- 
pellant upon  this  question. 

It  is  contended  by  appellant  that  the  question  of  boundary,  that  is, 
as  to  the  existence  of  the  true  dividing  line  between  King  and  Hoover 
as  established  by  the  calls  in  the  field  notes,  was  eliminated  by  virtue 
of  the  agreement,  and  that,  therefore,  the  court  should  not  have  in- 
structed on  the  subject  of  boundary.  It  is  also  contended,  that,  ac- 
cording- to  the  previous  decision  of  this  court  on  the  former  appeal  of 
this  case,  the  court  erred  in  submitting  the  plaintiff's  theory  as  to  the 
boundary  and  dividing  line  between  him  and  defendant,  because  the 
line  should  be  established  running  from  the  200  varas  comer  from  the 
river,  north  40  east,  to  the  northeast  comer  of  survey  No.  64. 

Doubtless  when  the  case  was  here  before,  and  when  we  applied  the 
doctrine  announced  in  Anderson  v.  Stamps,  19  Texas,  we  were  laboring 
under  the  impression  that  the  northeast  comer  of  64  was  indubitably 
established,  and  that  the  evidence  of  the  footsteps  of  the  surveyor  did 
not  indicate  that  he  went  to  a  different  place,  such  as  is  shown  to  be  the 
case  in  the  evidence  before  us  in  this  record.  In  our  opinion,  the  e\d- 
dence  does  not  clearly  establish  the  existence  of  the  northeast  comer  of 
survey  64;  but  there  is  no  dispute  or  controversy  about  the  existence 
of  the  comer  200  varas  from  the  river,  and  from  that  comer  there  is  a 
call  in  the  deed  to  King  running  north  57  east,  which  is  corroborated 
and  identified,  to  some  extent,  by  a  marked  line  made  by  Thaxton  on 
that  course  when  that  call  was  made.  We  do  not  place  the  same  con- 
struction upon  the  agreement  which  has  just  been  stated,  limiting  the 
issues  to  be  submitted  by  the  trial  court,  as  contended  for  by  the  appel- 
lant. In  our  opinion,  the  question  of  boundary,  under  that  agreement, 
was  still  in  the  case,  and  it  was  a  proper  issue  for  the  court  to  submit 
to  the  jury.  The  agreement  states  that  "it  is  admitted  that  the  parties 
have  title  to  their  respective  lands  described  in  their  deeds,  except  in  so 
far  as  the  same  may  be  defeated  by  agreed  boundary,**  etc.  We  do  not 
understand  this  to  mean  that  either  party  would  be  precluded  from 
offering  testimony  tending  to  show  the  real  boundaries  of  the  lands 
conveyed  by  Thaxton.  Therefore,  we  are  of  the  opinion  that  it  was 
proper  for  the  trial  court  to  submit  the  question  of  boundary  to  the 
JiiTy. 

Anderson  v.  Stamps,  19  T^xas,  464;  Donald  v.  Eeese,  84  Texas,  653, 
and  Coleman  County  v.  Stewart,  65  S.  W.  Rep.,  385,  and  like  cases 
announce  the  correct  doctrine  that  the  calls  in  the  field  notes  of  a  sur- 
vey can  not  be  controlled  by  parol  evidence  of  the  existence  of  objects 
which  are  not  called  for;  that  the  boundaries  are  to  be  determined  and 
ascertained  from  some  of  the  calls  of  the  grant,  and  that  parol  evi- 
dence, except  in  actions  to  correct  mistake,  is  not  admissible  to  correct 
a  call.  But  this  rule  does  not  apply  when  the  evidence  of  extraneous 
facts  and  surrounding  circumstances  is  simply  in  aid  of  a  call  found 
in  the  field  notes,  when  the  purpose  is  by  such  evidence  to  remove  an 
ambiguity  and  to  determine  which  of  two  or  more  conflicting  calls 
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shall  prevail.  This  is  made  apparent  in  the  cases  of  Booth  v.  Upshur, 
26  Texas,  71,  and  Duran  v.  Presberry,  35  Texas,  517,  where  in  each 
case  Anderson  v.  Stamps  is  explained.  The  uncertainty  or  ambijuilj 
in  the  calls  of  the  deed  from  Thaxton  to  King  and  from  Thaxton  to 
Hoover  did  not  arise  upon  the  face  of  these  instruments,  but  ariscB 
when  the  effort  is  made  to  apply  them  to  the  land  intended  to  be  con- 
veyed. In  applying  the  calls  contained  in  these  deeds,  it  is  found 
that  the  calls  for  the  northeast  comer  of  survey  64  conflicts  with  tbe 
call  for  course  and  distance  975  varas  north  57  east  from  the  known 
corner  2C0  varas  from  the  river.  The  jury  adopted  the  last  call  as  the 
correct  and  controlling  one,  acting  evidently  upon  the  theory  that  the 
call  for  the  northeast  comer  of  survey  64  was  a  mistake,  and  we  have 
no  doubt  as  to  the  correctness  of  this  conclusion. 

There  is  no  evidence,  as  said  before,  that  Thaxton,  in  locating  and 
surveying  the  land  intended  to  be  conveyed,  ever  ran  the  line  from  the 
corner  200  varas  from  the  river  on  the  course  north  40  east  to  the 
northeast  comer  of  survey  64,  and  there  established  a  comer,  as  con- 
tended for  by  appellant.  But  there  is  evidence  to  the  effect  that  from 
the  comer  200  varas  from  the  river  he  ran  a  line  and  marked  the  same 
on  the  course  north  57  east,  and  established  a  comer  on  the  east  line 
of  survey  64;  and,  such  being  the  case,  we  have  evidence  of  his  foot- 
steps which  is  consistent  with  the  call  in  the  grant,  and  which  may  be 
considered  as  evidence  identifying  this  call,  and  giving  to  it  a  superi- 
ority over  the  call  for  the  northeast  comer  of  survey  64.  Oliver  v. 
Mahbney,  61  Texas,  612. 

In  tl:e  case  of  Johnson  v.  Archibald,  78  Texas,  102,  the  present 
Chief  Justice  of  the  Supreme  Court  uses  this  language:  "If  the  calls 
in  a  grant  when  applied  to  the  land  correspond  with  each  other,  parol 
evidence  is  not  admissible  to  vary  them  by  showing  that  in  point  of 
fact  they  are  not  the  calls  of  the  survey  as  actually  made,  but  if  when 
so  applied  they  disclose  a  latent  ambiguity,  that  is  to  say,  if  they  con- 
flict with  each  other,  then  extrinsic  evidence  may  be  resorted  to,  in 
order  to  determine  the  conflict  and  show  the  land  actually  intended  to 
be  embraced  by  the  calls  of  the  survey.  Certain  calls,  such  as  for  nat- 
ural objects,  marked  lines  and  corners,  being  less  likely  the  result  of 
mistake,  in  the  absence  of  other  evidence,  prevail  over  calls  for  course 
and  distance.  But  the  survey  actually  made  is,  in  le^al  contempla- 
tion, the  true  survey,  and  it  is  always  competent  to  show  by  any  l^al 
evidence  where  the  lines  were  in  fact  found  upon  the  ground.  It  fol- 
lows, therefore,  that  whenever  the  evidence  is  suflBcient  to  induce  the 
belief  that  the  mistake  is  in  the  call  for  the  natural  or  artificial  ob- 
jects and  not  in  the  call  for  course  and  distance,  the  latter  will  prevail 
and  the  former  will  be  disregarded."  This  doctrine  is  recor;nized  in 
Gregg  V.  Hill,  82  Texas,  409 ;  Boone  v.  Hunter,  62  Texas,  588 ;  Booth 
V.  Upshur,  26  Texas,  65 ;  Duff  v.  Moore,  68  Texas,  271 ;  Lilly  v.  Blnm, 
70  Texas,  710;  Oliver  v.  Mahoney,  81  Texas,  612;  Jones  v.  Andrews, 
62  Texas,  660 ;  Jones  v.  Burkett,  46  Texas,  291 ;  Shelton  v.  Boone,  2G 
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S;  W.  Rep.,  225;  Burke  v.  Manghum,  37  S.  W.  Eep.,  459;  Robertson 
V.  Doss,  53  Texas,  506;  Castleman  v.  Pouton,  51  Texas,  87;  Hubert  v. 
Bartlett,  9  Texas,  103;  Bigham  v.  McDonald,  69  Texas,  106;  Aransas 
Pass  Colonization  Co.  v.  Flippan,  29  S.  W.  Rep.,  813;  Arambula  v. 
Sullivan,  80  Texas,  618,  and  Green  v.  Bums,  29  S.  W.  Rep.,  547. 

In  many  of  the  cases  cited,  course  and  distance  was  made  to  prevail 
over  objects  found  upon  the  ground,  as  called  for  in  the  field  notes. 
This  upon  the  theory,  as  so  frequently  stated  in  some  of  the  cases, 
that  when  the  facts  and  surrounding  circumstances  indicate  that  course 
and  distance  is  the  most  reliable  of  the  two  calls,  and  that  the  call  for 
the  object  was  by  a  mistake,  that  the  latter  will  be  made  to  yield  to  the 
former. 

The  suggestion  is  made  by  the  appellant  that  in  an  action  merely  to 
establish  boundary  or  in  trespass  to  try  title,  an  uncertainty  or  ambig- 
uity can  not  be  removed  or  the  fact  of  a  mistake  corrected;  that  an 
equitable  action  to  correct  the  mistake  is  necessary  in  order  for  the 
court  to  inquire  into  it.  This  position  is  not  tenable.  Nearly  all  the 
cases  cited  were  actions  of  trespass  to  try  title,  in  which  no  element  of 
mistake  was  pleaded,  and  there  the  correction  was  permitted;  or,  in 
other  words,  the  jury  were  authorized  from  the  facts  proven  to  reach 
the  conclusion  that  a  mistake  was  made  in  one  of  the  calls.  But  we 
regard  the  question  as  definitely  settled  in  this  State.  In  Coffee  v. 
Hendricks,  66  Texas,  677,  which  was  an  action  of  trespass  to  try  title, 
the  court  on  the  last  page  of  the  opinion' says:  *The  admission  of  the 
testimony  of  the  surveyor  is  complained  of  in  the  seventh  assignment 
of  error.  This  testimony  was  merely  to  the  fact  that  the  field  notes 
in  the  deed  from  Davis  to  Roberts,  if  corrected,  so  as  to  read  north  4 
west,  instead  of  north  40  west,  would  embrace  the  land  in  controversy. 
With  that  deed  in  evidence  the  testimony,  we  think,  was  admissible.*^ 

It  was  also  held  in  Williamson  v.  Simpson,  16  Texas,  442 ;  Berry  v. 
Wright,  14  Texas,  273;  Loving  v.  Corcoran,  26  Texas,  93;  Urequhart 
V.  Burleson,  6  Texas,  513;  Hughes  v.  Sandal,  26  Texas,  164,  which 
were  actions  of  trespass  to  try  title,  that  mistakes  in  the  calls  could 
be  corrected. 

In  the  case  of  Arambould  v;  Sullivan,  supra,  which  was  an  action 
of  trespass  to  try  title,  evidence  was  offered  for  the  purpose  of  showing 
that  there  was  a  mistake  in  the  deed  in  the  call  for  certain  lots  and 
their  width.  The  court  held  the  evidence  admissible,  and  said :  "The 
evidence  was  intended,  we  presume,  not  to  reform  or  correct  the  deed, 
but  to  aid  in  rightly  interpreting  the  descriptions.  The  object  was,  or 
should  have  been,  to  ascertain  the  intention  or  understanding  of  the 
parties  at  the  time  of  the  execution  of  the  deed,  as  well  as  the  true 
meaning'  of  the  description  of  the  premises  therein,  read  in  the  light 
of  the  surrounding  circumstances,  as  they  really  existed  at  the  time. 
Any  facts  consistent  with  either  of  the  descriptions  contained  in  the 
deed  that  would  show  or  tend  to  show  that  intention,  or  what  land  or 
how  much  was  intended  to  be  conveyed,  would  seem  to  be  relevant  to 


544  Sloan  v.  Kino. 

the  issue  in  case  of  a  latent  ambiguity  like  the  present,  where  the  de- 
scriptions, though  not  uncertain  on  the  face  of  the  deeds^  became  so 
when  attempted  to  be  applied  to  the  land  conveyed^  as  it  really  existed 
at  the  time.  Sikes  v.  Shows,  74  Ala.,  382;  Truett  v.  Adams,  66 
Cal.,  218/' 

This  court  in  the  case  of  Green  v.  Bums,  29  S.  W.  Bep.^  548,  winA 
was  an  action  of  trespass  to  try  title,  and  where  it  was  expressly  con- 
tended that  in  such  an  action  the  mistake  or  error  could  not  be  shown, 
said:  '^An  ambiguity  such  as  this  may  be  explained  or  removed  in 
actions  of  trespass  to  try  title  without  being  pleaded  or  without  the 
aid  of  a  court  of  equity,  based  upon  pleading  raising  the  issue;''  and 
in  addition  to  the  authorities  already  noticed,  we  cited  Kingston  t. 
Pickens,  4G  Texas,  101,  where  the  rule  is  clearly  stated^  and  Cox  t. 
Hart,  145  U.  S.,  377. 

The  verdict  of  the  jury  and  the  judgment  of  the  court  established 
the  line  running  on  the  course  north  57  east  to  the  northwest  comer  of 
the  J.  W.  Flemming  pre-emption,  and  the  judgment  is  to  the  effect  that 
the  appellee  King  recover  all  of  the  Eggers  survey  64  lying  north  and 
west  of  the  line  as  above  described.  In  view  of  the  line  asserted  by  the 
plaintiff  in  his  petition,  and  the  verdict  of  the  jury  and  the  judgment 
of  the  court  in  describing  the  land  which  the  plaintiff  should  recoTer, 
we  do  not  consider  that  it  is  necessary  that  we  should  express  our  views 
afi  to  what  rule  should  govern,  in  order  to  close  the  survey ;  but  if  it 
were  necessary  to  pass  upon  this  subject,  we  think  the  rule  funushed 
in  the  case  of  George  v.  Thomas,  16  Texas,  88,  would  authorize  the 
marked  line  to  be  prolonged  on  a  course  and  distance  running  from  the 
northeast  comer  established  by  the  verdict  of  the  jury,  to  the  noifbr 
east  comer  of  survey  No.  64,  in  order  to  close  the  survey. 

We  have  considered  all  tiie  questions  raised  in  appellant's  assign- 
ments, and  think  that  none  are  well  taken. 

The  judgment  is  afiSrmed. 

Affirmed. 
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Eaywood  Eice,  Canal  and  Milling  Company  v.  J.  M.  Wells. 

Decided  November  19,  1903. 

1. — Charge  of  Court — Giving  Prominence. 

In  an*  action  for  damages  for  breach  of  a  contract  to  furnish  water  for  the 
irrigation  of  a  rice  farm  testimony  was  admitted  affecting  tlie  probable  yield 
of  the  rice  crop  for  the  year  1902  in  the  vicinity  of  the  plaintiff's  land,  and  it 
was  shown  that  there  had  been  heavy  losses  on  account  of  rain  and  harvesting 
time.  As  giving  improper  prominence  to  a  particular  feature  of  the  evidence, 
the  trial  cuurt  correctly  refused  a  special  charge  to  the  effect  that  the  jury, 
should  they  find  plaintiff  entitled  to  recover,  should,  in  measuring  damages,  con- 
sider the  testimony  relative  to  such  losses. 

8. — Same — Practice. 

It  devolves  upon  the  party  dissatisfied  with  a  charge  correct  as  far  as  it 
goes  to  request  a  more  specific  one. 

3. — ^Measure  of  Damages — Value  of  Prospective  Crops. 

The  court  submitted  as  the  measure  of  damages  the  market  value  of  the 
crop  that  would  have  been  produced  and  harvested  if  the  defendant  had  fur- 
nished water  in  accordance  with  its  contract  less  the  one-fifth  to  be  paid  for  the 
water,  and  the  expenses  that  were  and  would  have  been  incurred  in  planting, 
raising,  harvesting  and  preparing  the  crop  of  rice  that  would  have  been  pro- 
duced and  harvested.    Held  correct. 

Appeal  from  the  District  Court  of  Liberty.  Tried  below  before  Hon. 
L.  B.  Hightower. 

C.  F.  Stevens^  for  appellant. 

No  brief  for  appellee. 

GARRETT,  Chief  Justice. — This  suit  was  brought  in  the  District 
Court  of  Liberty  County  against  the  Raywood  Rice,  Canal  and  Milling 
Company  to  recover  damages  for  the  breach  of  a  contract  to  furnish 
water  for  the  irrigation  of  rice  land.  The  cause  was  tried  by  a  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  the  sum 
of  $800. 

The  plaintiff  entered  into  a  contract  with  the  defendant  to  furnish 
water  from  the  canal  of  the  defendant  for  the  irrigation  of  about  175  ^ 
acres  of  land,  which,  on  the  strength  of  the  contract,  the  plaintiff  planted 
in  rice  in  the  year  1902.  A  portion  of  the  land  planted  by  the  ])lnintiff 
had  been  rented  by  him  from  another  party  at  an  agreed  rental  of  one- 
fifth  of  the  crop.  The  plaintiff  agreed  to  pay  the  defendant  one- 
fifth  of  the  crop  produced  on  the  land  for  the  furnishing  of  the  water. 
The  defendant  breached  its  contract  by  failing  to  furnish  the  water  as. 
it  had  agreed  to  do,  and  the  plaintiff  sustained  damage  to  the  amount 
found  by  the  jury,  as  the  net  loss  upon  a  crop  that  might  have  been 
produced  if  the  water  had  been  furnished  according  to  contract. 

Testimony  was  heard  affecting  the  probable  yield  of  the  rice  crop 
for^the  -year  1902  in  the  vicinity  of  plaintiff's  land,  and  it  was  shown 
that  there  had  been  heavy  losses  on  accoimt  of  rain  and  harvesting 
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time.'  The  defendant  requested  the  court  to  instruct  the  jury  that  if 
they  should  find  that  the  plaintifiE  was  entitled  to  recover  they  should 
consider  the  testimony  relative  to  such  losses  to  said  crop  in  measunsg 
the  damage.  It  wds  properly  refused  for  the  reason  given  by  the  trial 
judge  that  it  would  be  improper  to  give  such  prominence  to  a  particolir 
feature  of  the  evidence.  The  general  charge  also  instructed  the  jqt; 
that  they  should  consider  the  condition  of  the  weather  and  other  di- 
cumstances. 

The  charge  complained  of  under  the  fourth  assignment  of  error  is  not 
subject  to  the  criticism  made  of  it,  because  the  direction  is  sufBcientlj 
clear  that  the  one-fifth  for  the  rent  of  the  land  from  the  third  party 
should  also  be  deducted,  but  if  the  defendant  had  desired  a  more  specife 
instruction  it  should  have  requested  one.  The  measure  of  damages  sub- 
mitted by  the  court  was  the  market  value  of  the  crop  that  would  bsfe 
been  produced  and  harvested  if  the  defendant  had  furnished  water  in 
accordance  with  its  contract  less  the  one-fifth  to  be  paid  for  the  water, 
and  the  expenses  that  were  and  would  have  been  incurred  in  planting 
raising,  harvesting,  and  preparing  the  crop  of  rice  that  would  have  been 
produced  and  harvested.  This  was  the  correct  measure  of  damages. 
Canal  and  Milling  Co.  v.  Langford  Bros.,  7  Texas  Ct.  Eep.,  418. 

There  being  no  error  in  the  record  the  judgment  of  the  court  below 
will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Decided  November  19,  1903.  I 
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Statement  of  Facta— Brief. 

Motion  to  strilce  out  statement  of  facts  overruled  because  the  fault  of 
tardy  filiner  does  not  rest  upon  appellant.  As  without  prejudice  the  motion  to 
strike  out  briefs  of  appellant  also  overruled. 

Appeal  from  the  District  Court  of  Lavaca.    Tried  below  before  Hon. 
M.  Kennon. 

Paulus  &  Ragdale  and  H.  B.  Leonard,  for  the  motions. 

Patton  &  Schwartz,  contra. 

ON  motions. 

GABBETT,  Chief  Justice. — The  appellee  has  filed  motions  in  this 
case  to  strike  out  the  statement  of  facts  and  also  to  strike  out  the.  brief  of 
the  appellant  and  affirm  the  judgment.  Both  motions  will  be  overruled. 
It  is  improper  practice  to  date  back  the  file  mark  as  was  done  by  the 
clerk  at  the  direction  of  the  judge  in  filing  the  statement  of  facts  in  this 
case.  The  written  instructions  to  do  so  in  the  form  of  a  letter  has  been 
incorporated  in  the  record  by  order  of  the  district  judge,  and  may  be 
considered  as  a  part  of  his  approval,  and  makes  it  appear  on  the  face 
thereof  that  the  statement  of  facts  was  actually  filed  more  than  ten  days 
after  adjournment,  the  time  allowed  by  the  court,  and  it  so  appearing, 
this  court  can  pass  upon  the  question  which  otherwise  would*  have  been 
one  for  the  trial  court  to  determine.  The  statement  of  facts  should  be 
stricken  out  but  for  the  fact  that  it  appears  from  the  recitals  in  the 
vacation  order  on  direction  of  the  judge  that  it  had  come  into  his  hands 
in  time,  but  that  owing  to  the  disagreement  of  the  parties  he  delayed 
action  in  order  to  get  the  stenographer's  notes  before  making  his  state- 
ment. It  was  thus  delayed  without  the  fault  of  the  appellant,  and  if  we 
were  to  strike  out  the  statement  upon  the  appellee's  motion  and  the  ap- 
pellant should  ask  that  it  be  reinstated  we  would  have  to  grant  his 
request  upon  the  showing  above  stated,  hence  the  motion  to  strike  out 
should  not  prevail. 

We  do  not  sustain  the  motion  to  strike  out  the  brief,  because  although 
not  filed  in  accordance  with  the  rules  the  appellee  does  not  appear  to 
have  been  injured  thereby,  but  the  court  reserves  the  question  of  the 
sufficiency  of  the  brief  to  require  a  consideration  of  the  assignments  of 
error  to  be  passed  on  when  the  case  has  been  submitted. 

Overruled. 
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on THE  MERITS. 

GABEETT,  Chief  Justice. — John  Bull  brought  this  suit  against 
the  San  Antonio  &  Aransas  Pass  Bailway  Company  to  recover  damages 
for  personal  injuries  received  by  him,  which  were  alleged  to  have  been 
caused  by  the  frightening  of  the  plaintiff's  team  of  mules  by  a  loco- 
motive at  a  public  crossing  under  the  defendants  line  of  railway,  caus- 
ing the  mules  to  run  away,  whereby  plaintiff  was  thrown  from  his 
wagon  and  hurt.  The  grounds  of  negligence  alleged  against  the  de- 
fendant were  that  the  engineer  failed  to  sound  the  whistle  and  ring 
the  bell  of  the  engine  as  it  approached  the  crossing,  and  to  keep  the 
bell  ringing  until  the  crossing  was  reached,  and  that  the  engineer  blew 
the  whistle  when  near  the  crossing  so  as  to  frighten  the  team. 

There  was  a  trial  by  jury  which  resulted  in  a  verdict  and  judgment 
in  favor  of  the  defendant.  There  are  no  statements  under  the  first  and 
second  assignments  of  error  and  they  are  passed  without  consideration. 
The  third  assignment  of  error  is  that  the  verdict  of  the  juiy  "vas 
contrary  to  the  law  and  evidence  in  this  case  in  this,  that  the  uncon- 
tradicted evidence  showed  that  the  plaintiff  was  in  plain  view  of  the 
engineer  as  he  passed  along  by  where  this  plaintiff  was  on  the  said 
public  road,  and  could  have  been  seen  by  said  engineer  had  he  so  much 
as  looked  for  anyone  along  said  public  highway  at  said  crossing.  The 
law  requires  him  to  keep  such  lookout.'^ 

The  statement  under  this  assignment  is  very  meager.  It  appears 
from  the  statement  made  that  the  plaintiff  was  in  plain  view  from  the 
track,  and  that  he  had  passed  out  from  under  the  bridge  about  thirty 
feet  when  the  whistle  blew,  and  might  have  been  seen  by  the  engineer 
at  a  distance  of  about  200  feet  if  as  far  as  thirty  feet  from  the  track. 
No  facts  are  stated  to  show  that  the  whistle  was  negligently  sounded 
or  that  the  mules  were  frightened  by  it.  No  reason  is  shown  why  the 
verdict  should  be  set  aside.  No  error  having  been  shown  in  the  judg- 
ment, it  will  be  affirmed. 
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C.  B.  EVERSBEBG,  GUARDIAN,  V.  SUPREME  TeNT  KnIGHTS  OP 

THE  Maccabees  of  the  World. 

Decided  November  20,  1903. 

1. — ^Fraternal  Insurance  Company — ^Amendment  of  By-Laws. 

The  by-laws  of  a  fraternal  insurance  organization  proviiled  that  the  print- 
ing in  the  official  organ  of  any  notices  required  to  be  given  the  members  wiien 
such  notices  are  signed  and  attested  by  the  proper  officers,  shall  be  deemed  a 
legal  and  sufficient  service.  They,  further  required  the  supreme  record  keeper 
of  the  order  to  compile  and  arrange  for  publication,  subject  to  the  approval  of 
the  board  of  trustees,  all  amendments  to  the  by-laws  adopted  by  the  supreme 
legislative  body.  Held,  that  such  provisions  of  the  by-laws  did  not  depend  the 
validity  and  force  and  efifect  of  amendments,  regularly  adopted,  upon  tlieir  pub- 
lication in  the  official  organ. 

2. — Same — ^Binding  Agreements — Change  of  By-laws. 

Recitals  in  an  application  to  a  fraternal  insurance  organization  for  mem- 
bership wherein  the  appellant  agreed  to  be  bound  by  the  laws  of  the  order  then 
in  force  or  that  might  thereafter  be  adopted,  is  a  recognition  of  the  riglit  of  the 
order  to  change  its  by-laws,  and  a  consenting  in  advance  by  the  applicant  to  be 
bound  by  any  changes  that  might  be  made.  Such  an  agreement  is  valid  and' 
binding  upon  the  applicant  so  admitted  to  membership,  and  upon  the  benefi- 
ciaries under  his  certificate. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed  E.  Sinks. 

W.  C.  Henderson,  for  appellant. 

IF.  8.  Robson,  John  T.  Duncan,  and  Duncan,  Wolters  £  Lane,  for 
appellee. 

PLEASANTS,  Associate  Justice. — The  appellant  as  guardian  of 
the  minor  children  of  E.  H.  Eversberg,  deceased,  brought  this  suit  to 
recover  upon  a  benefit  certificate  for  $3000  issued  by  appellee  to  the 
said  E.  H.  Eversberg  on  December  18,  1893. 

The  answer  of  the  defendant  in  the  court  below  admitted  all  of  the 
material  allegations  of  the  petition,  but  pleaded  as  a  defense  that  said 
E.  H.  Eversberg  committed  suicide,  and  that  under  the  law  of  appellee 
association,  passed  prior  to  the  death  of  said  Eversberg,  appellee  was 
only  liable  on  said  certificate  to  the  extent  of  double  the  amount  of 
the  assessments  which  had  been  paid  thereon.  This  amount  was  ten^ 
dered  into  court  by  the  defendant  and  upon  a  trial  of  the  cause  by  the 
court  below  Judgment  was  rendered  for  plaintiff  for  the  amount  ten- 
dered by  defendant,  and  in  favor  of  defendant  for  all  costs  of  suit. 
From  this  judgment  plaintiff  below  prosqcutes  this  appeal. 

The  cause  was  tried  in  the  court  below  upon  an  agreed  statement  of 
facts,  supplemented  by  additional  evidence  introduced  by  both  parties. 
All  of  the  evidence  in  the  case  is  undisputed.  Under  the  evidence  and 
agreed  facts  in  the  case  appellant  as  guardian  is  entitled  to  recover 
the  full  amount  named  in  tiie  certificate  sued  on  unless  the  suicide  law 
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pleaded  by  appellee  is  applicable  to  eaid  certificate,  in  which  erent  the 
amount  recovered  in  the  court  below  is  the  measure  of  appeilee's  liability. 
The  material  facts  bearing  upon  this  issue  are  as  follows : 

The  appellee  is  a  fraternal  beneficiary  association,  incorporated  under 
the  laws  of  the  State  of  Michigan,  and  having  a  permit  to  do  businefiB 
in  the  State  of  Texas. 

The  legislative  and  governing  body  of  the  association  is  designated  in 
the  charter  and  by-laws  as  the  supreme  tent.  The  subordinate  organi- 
zations, as  designated  in  said  by-laws,  are  great  camps,  district  campB 
and  subordinate  tents.  All  of  tliese  subordinate  organizations  are  cfaai- 
tered  by  the  supreme  tent. 

On  the  28th  day  of  November,  1893,  E.  H.  Eversberg,  who  had  there- 
tofore applied  for  and  been  admitted  to  membership  in  snbordinate 
tent  No.  4  of  appellee  association,  secured  a  death  benefit  certificate 
for  $3000  issued  by  appellee.  This  certificate  provides  that  at  the 
death  of  said  Eversberg  the  sum  of  $3000  should  be  paid  by  appellee  to 
the  beneficiaries  named  therein,  provided  said  Eversberg  '^shaU  have  in 
every  particular  complied  with  the  laws  now  in  force  or  that  may  here- 
ter  be  adopted.'^  At  the  time  Eversberg  made  his  application  and  be- 
came a  member  of  the  order  the  by-laws  contained  this  provision: 

''No  benefit  shall  be  paid  on  account  of  death  the  result  of  suicide 
within  one  year  after  admission,  whether  the  member  in  taking  hk 
own  life  be  sane  or  insane  at  the  time." 

The  application  for  membership  in  defendant  order  signed  by  Emil 
H.  Eversberg  contained,  among  other  things,  the  following :  '*I  hereby 
declare  *  *  ♦  and  I  hereby  agree  that  ♦  ♦  ♦  the  laws  of  the 
Supreme  Tent  of  the  Maccabees  of  tlie  World  now  in  force,  or  that  may 
hereafter  be  adopted,  shall  form  the  basis  of  this  contract  for  benefidil 
membership.  ♦  ♦  ♦  I  also  agree  that  should  I  commit  suicide 
within  one  year  from  the  date  of  my  admission  into  the  order,  whether 
sane  or  insane  at  the  time,  that  this  contract  shall  be  null  and  void  and 
of  no  binding  force  upon  the  supreme  tent.  ♦  ♦  ♦  This  applica* 
tion  and  the  laws  of  the  supreme  tent  now  in  force  or  that  may  here- 
after be  adopted,  are  made  a  part  of  th^  contract  between  myself  and 
the  supreme  tent,  and  I,  for  myself  and  my  beneficiary  or  beneficiaries, 
agree  to  conform  to  and  be  governed  thereby." 

At  a  regular  meeting  of  the  officers,  delegates  and  representativeB 
composing  the  Supreme  Tent  of  the  Enights  of  the  Maccabees  of  the 
World,  held  in  the  month  of  July,  1901,  the  suicide  law  of  the  order  was 
amended  so  as  to  read  as  follows :  ''No  benefit  shall  be  paid  on  account 
of  the  death  of  a  member  taking  his  own  life,  whether  sane  or  insane 
at  the  time;  provided  that  in  case  of  suicide  twice  the  amount  of  aU 
assessments  or  monthly  rates  paid  to  the  supreme  tent  by  such  member 
shall  be  paid  back  to  the  beneficiary  named  in  the  certificate,  or  to  the 
person  found  to  be  entitled  to  receive  the  same,  which  amount  shall  not 
exceed  the  face  of  the  certificate,  and  such  amount  shaU  be  the  foil 
amount  that  can  be  claimed  in  any  such  case." 
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Under  the  by-laws  of  the  order  the  supreme  tent  was  given  authority 
to  amend  or  change  said  by-laws^  and  the  amendment  to  the  by-law  on 
the  subject  of  suicide  above  set  out  was  regularly  passed  and  adopted 
by  the  supreme  tent  in  the  manner  provided  by  said  by-laws.  Under 
the  charter  of  the  association  the  supreme  tent  is  composed  of  the  su-' 
preme  oflScers  of  the  order  and  of  delegates  or  representatives  elected  by 
the  several  subordinate  organizations. 

At  the  meeting  of  the  supreme  tent  at  which  the  suicide  law  was 
amended  the  subordinate  tent  to  which  E.  U.  Eversberg  belonged  was 
lepresented  by  a  duly  elected  and  accredited  delegate. 

E.  H.  Eversberg  committed  suicide  while  suffering  from  an  attack  of 
insanity  on  the  21st  day  of  May,  1902.  It  was  not  shown  that  Evers- 
berg ever  had  actual  notice  of  the  action  of  the  supreme  tent  in  amend- 
ing the  suicide  law.  The  by-laws  of  the  association  made  it  the  duty  of 
the  board  of  trustees,  which  board  was  composed  of  the  supreme  com- 
mander, supreme  record  keeper  and  supreme  finance  keeper  and  two 
members  of  the  association  elected  by  the  supreme  tent,  to  designate 
6ome  newspaper  as  the  official  organ  of  the  supreme  tent  and  to  con- 
tract with  such  publication  to  mail  a  copy  of  every  issue  of  same  to 
each  member  of  the  association.  In  pursuance  of  this  authority  the 
trustees  designated  The  Bee  Hive,  a  paper  published  at  Port  Huron, 
Mich.,  as  such  official  organ,  and  entered  into  a  contract  with  said  paper 
to  mail  a  copy  of  each  of  its  publications  to  each  member  of  the  order. 
Under  this  contract  The  Bee  Hive  was  regularly  mailed  addressed  to 
E.  H.  Eversberg  at  Brenham,  Te.xas. 

The  by-laws  further  provided  that  the  printing  in  the  official  organ 
of  any  notices  required  to  be  given  the  members  when  such  notices  are 
signed  and  attested  by  the  proper  officers,  shall  be  deemed  a  legal  and 
sufficient  service  of  such  notice. 

Among  other  duties  imposed  by  the  by-laws  upon  the  supreme  record 
keeper  he  was  required  to  compile  and  arrange  for  publication,  subject 
to  the  approval  of  the  board  of  trustees,  all  amendments  to  the  by-laws 
adopted  by  the  supreme  tent.  The  amendment  to  the  by-laws  limiting 
the  amount  to  be  paid  on  benefit  certificates  held  by  members  who  had 
committed  suicide  was  not  published  in  The  Bee  Hive  after  its  adop- 
tion by  the  supreme  tent,  but  the  first  issue  of  said  paper  after  the 
adoption  of  said  amendment  contained  an  editorial  mention  of  its  adop- 
tion, and  an  issue  of  the  paper  shortly  before  the  meeting  of  the  su- 
preme tent  at  which  the  amendment  was  adopted  contained  a  copy  of 
the  amendment  and  stated  that  it  would  be  offered  for  adoption  at  the 
approaching  meeting  of  the  supreme  tent. 

It  is  not  shown -that  a  copy  of  either  of  these  issues  of  The  Bee  Hive 
was  received  by  Eversl)erg. 

The  appellee  association  was  not  organized  for  profit  and  its  purposes 
are  purely  charitable  and  benevolent.  The  fund  from  which  death  ben- 
efits are  paid  is  maintained  by  voluntary  assessments  paid  monthly  by 
the  members  of  the  order.    The  payment  of  these  assessments  can  not 
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be  legally  enforced,  the  only  penalty  for  failure  to  pay  same  being  sus- 
pension from  membersliip  in  the  order.  No  one  can  obtain  a  benefit 
in  the  order  without  first  becoming  a  member  of  a  subordinate  tent, 
.  and  such  privilege  can  be  only  conferred  by  a  majority  vote  of  the  mem- 
bers of  the  subordinate  tent  in  which  membership  is  sought. 

Appellant  under  appropriate  assignments  contends  that  the  judgment 
of  the  court  below  should  be  reversed  for  the  following  reasons: 

First.  Because  tlie  evidence  fails  to  show  that  E.  H.  Eversberg  had 
notice  of  the  adoption  of  the  amendment  to  the  suicide  law,  and,  Uiercs- 
fore,  said  amendment  could  not  limit  appellee's  liability  upon  the  ben- 
efit death  certificate  theretofore  issued  to  said  Eversberg. 

Second.  Because  the  evidence  shows  that  said  amendment  has  never 
been  published  as  required  by  the  by-laws  of  the  order,  and  until  so 
published  it  is  of  no  force  or  effect  and  it  not  binding  upon  the  mem- 
bers of  the  order. 

Third.  Because  to  construe  said  amendment  as  applying  to  benefit 
certificates  issued  prior  to  its  adoption  is  to  give  it  a  retroactive  effect  to 
the  impairment  of  vested  rights,  and  is  contrary  to  the  Constitution  and 
laws  of  til  is  State. 

The  majority  of  the  court,  Chief  Justice  Garrett  dissenting,  are  of 
opinion  that,  by  the  terms  of  the  agreement  under  which  the  case  was 
tried  in  the  court  below,  the  issue  as  to  whether  proper  notice  was  given 
of  the  adoption  of  the  suicide  amendment  to  the  by-laws  was  eliminated 
from  the  case,  and  appellant  can  not  now  be  heard  to  raise  that  issna 
Section  17  of  the  agreement  referred  to  is  as  follows : 

*'It  is  agreed  that  the  only  question  to  be  submitted  to  the  court  in 
this  cause  is,  whether  or  not,  under  the  contract  entered  into  between 
the  defendant  and  Emil  H.  Eversberg,  the  said  supreme  tent  had  the 
right  to  enact  and  apply  the  suicide  law  of  1901,  as  hereinbefore  set  out, 
to  said  existing  contract.  If  yea,  then  the  plaintiff  is  entitled  to  a 
judgment  for  the  sum  of  $323.10,  with  6  per  cent  interest  from  Augnsfc 
15,  1902,  and  all  costs  of  these  proceedings  incurred  prior  to  the  date 
of  this  agreement;  if  nay,  then  plaintiff  is  entitled  to  a  judgment  for 
$oOOO,  with  G  per  cent  interest  from  August  15,  1902,  and  all  costs  of 
those  proceed  ings.*' 

It  seoms  clear  that  under  this  agreement  the  only  question  to  be  dep 
termined  by  the  court  was  whether  the  appellee  had  the  right  or  power 
to  enact  the  law  and  apply  it  to  existing  contracts,  and  all  questions  ad 
to  whether  the  by-laws  of  the  order  were  properly  observed  in  the  nuui- 
ner  in  which  the  law  was  enacted  and  put  in  force  are  expressly  waived. 
But  be  this  as  it  may,  the  court  is  unanimous  in  the  opinion  that  tiie 
facts  in  evidence  do  not  sustain  appellant's  contention  that  under  the 
by-laws  of  appellee  association  amendments  to  said  by-lavre  were  r^ 
quired  after  adoption  to  be  published  in  the  official  oi^an,  and  tmtil 
so  published  wore  of  no  force  or  effect.  All  that  is  shown  by  the  evi- 
donoo  on  this  subject  is  that  the  associatiim  had  an  official  organ  and 
tiuit  under  the  by-laws  publication  in  such  organ  of  any  notice  required 
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to  be  given  the  members  was  sufficient  notice.  There  is  an  entire  ab- 
eence  of  evidence  as  to  what  notices  were  required  to  be  given  the  mem- 
4>€rs.  The  only  evidence  which  contains  any  intimation  that  amend- 
ments to  the  by-laws  should  be  published  is  the  by-law  which  makes 
it  the  duty  of  the  supreme  record  keeper  to  compile  and  arrange  for 
publication  all  amendments  to  the  by-laws  adopted  by  the  supreme  tent. 
If  tliis  by-law  can  be  construed  as  requiring  a  publication  of  such 
■amendments  we  are  not  required  to  presume  that  the  publication  here 
referred  to  is  to  be  made  for  the  purpose  of  notice,  or  as  a  prerequisite 
to  the  binding  effect  of  amendments  adopted  by  the  supreme  tent.  The 
language  used,  "shall  compile  and  arrange  for  publication,"  would  not 
ordinarily  be  employed  in  regard  to  the  publication  of  an  amendment 
in  a  newspaper,  but  indicates  that  the  publication  referred  to  is  a  pub- 
lication together  in  pamphlet  form  of  all  the  amendments  adopted  by 
the  supreme  tent. 

There  being  no  by-law  which  required  the  publication  of  the  amend- 
ment in  order  to  give  it  effect,  it  became,  when  regularly  adopted,  the 
law  of  the  order  and  all  of  the  members  were  charged  with  notice  of  its 
adoption. 

We  think  the  contention  that  the  suicide  amendment  can  not  be  ap- 
plied to  the  certificate  sued  on  because  to  so  apply  it  would  impair 
vested  rights,  is  without  merit. 

When  the  holder  of  the  certificate  became  a  member  of  the  order  he 
expressly  agreed  that,  he  would  be  bound  by  the  laws  of  the  order  then 
in  force  or  that  might  be  thereafter  adopted.  He  thus  recognized  the 
right  of  the  order  to  change  its  by-laws  and  consented  in  advance  to  be 
bound  by  and  changes  that  might  be  made.  That  such  an  agreement  is 
valid  and  binding  seems  to  be  settled  by  the  great  weight  of  authority. 
Supreme  Lodge  v.  Trebbe,  179  111.,  348;  Supreme  Commandery  v. 
Ainsworth,  71  Ala.,  436;  Supreme  Ijodge  v.  Knight,  117  Ind.,  289; 
Hughes  V.  Wisconsin  Odd  Fellows,  73  N.  W.  Kep.,  1015;  Domes  v. 
Supreme  Lodge,  75  Miss.,  466;  Daughtry  v.  K.  of  P.,  48  La.,  part  2, 
p.  305. 

In  the  Hughes  case,  supra,  the  court  in  discussing  this  question  say: 
'The  by-law  in  question  rested  on  the  power  delegated  by  the  charter 
to  the  directors  to  pass  by-laws  and  regulations  and  upon  the  stipula- 
tion of  the  member  to  coiif orm  in  all  respects  to  the  by-laws,  rules  and 
regulations  of  the  company  then  in  force,  or  which  might  be  thereafter 
adopted  by  the  same  or  ite  board  of  directors.  The  subsequent  by-law 
relied  on  by  the  company  to  defeat  a  recovery  may  be  fairly  said  to 
have  been  consented  to  by  the  insured.  He  stipulated,  in  substance,  to 
be  boimd  by  the  action  of  the  corporation  at  large,  or  of  its  board  of 
directors,  in  respect  to  its  by-laws,  rules  and  regulations.  This  was  the 
effect  of  his  contract,  and  so  far  from  being  violative  of  the  provisions  of 
the  contract,  it  is  in  accordance  therewith,  and  with  the  consent  of  the 
assured  contained  in  his  application.  He  and  his  beneficiary  stood  in 
like  condition  as  to  the  rights  and  interests  represented  by  his  mem- 
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bership  in  the  company  as  a  member  of  the  civil  state^  having,  as  a  con- 
dition of  the  beneiits  and  advantages  of  membership^  submitted  to  be 
bound  as  such  member  by  the  action  of  the  proper  legislative  authority 
of  the  State  or  company.  ♦  ♦  ♦  We  think  that  the  insured  might 
and  did  contract  with  the  defendant  company  to  be  bound  and  affected, 
in  reference  to  by-laws  and  r^ulations  of  future  enactment,  as  fullj 
and  effectually  as  if  such  laws  and  r^ulations  were  existing  at  the  time 
he  became  a  member,  and  mfght  consent  that  they  should  enter  into 
and  form  parts  of  the  contract,  modifying  or  verifying  the  rights  of  the 
parties." 

We  think  the  soundness  of  this  reasoning  can  not  be  questioned,  and 
we  shall  not  attempt  to  add  anything  thereto. 

The  judgment  of  the  court  below  will  be  affirmed  and  it  is  so  ordoei 

Affinned. 

Writ  of  error  refused.    . 
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Mabshall  National  Bane  v.  George  Smith  et  al. 

Decided  November  21,  1903. 

1^Note»— Suretyship— Parol   Evidence. 

Where  n  uerson  not  the  payee  of  a  note  signs  his  name  upon  the  back 
at  the  time  or  Its  Inception,  without  any  words  to  express  the  nature  of  his 
undertaking,  he  is  liable  as  un  original  promisor  or  surety,  and  parol  evi- 
dence is  admissible  to  show  the  real  obligation  intended  to  be  assumed. 

2rf— ^ame^Extension  Releasing  Surety. 

An  extension  of  the  time  of  payment  of  a  note  for  a  valuable  considera- 
tion without  the  consent  of  a  suiety  will  release  the  surety  from  liability 
thereon. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before  Hon. 
Bichard  B.  Levy. 

Chas.  (7.  Carter,  for  appellant. 

Jno,  M.  Gardner  and  F.  H,  Prendergast,  for  appellee. 

BAINEY,  CiriEF  Justice. — This  is  an  ordinary  action  for  debt  to 
recover  on  a  promissory  note,  brought  by  appellant  against  George  Smith 
and  J.  W.  Furrh. 

Smith  made  no  defense.  Funh  plead  that  he  was  a  surety,  and  thai 
the  time  of  payment  of  the  note  was  extended  for  a  valuable  considera- 
tion without  his  knowledge  or  consent.  This  plea  was  sustained,  and  ap- 
pellant only  recovered  against  Smith.  The  appeal  is  from  the  judgment 
in  favor  of  Furrh. 

The  facts  show  that  in  July,  1900,  Smith  desired  to  borrow  $1000 
from  appellant  bank.  The  bank  agreed  to  let  him  have  it  if  he  would  get 
appellee  J.  W.  Furrh  to  sign  the  note  with  him.  A  note  (the  one  sued 
on)  was  executed  by  Smith  signing  on  its  face  at  the  bottom  and  Furrh 
indorsed  his  name  on  the  back.  The  bank  loaned  Smith  the  money  on 
this  note.  Furrh  received  none  of  the  money  obtained  on  the  note.  He 
signed  only  as  surety  for  Smith,  and  this  was  known  to  the  bank  at  the 
time  the  money  was  loaned.  The  time  of  payment  of  the  note  was  ex- 
tended seven  times  by  the  bank.  The  first  four  extensions  were  made 
with  Furrh's  consent,  and  the  last  three  extensions  were  made  without 
his  knowledge  or  consent.  Smith  paid  interest  in  advance  on  said  ex- 
tensions. 

On  the  trial  the  court  admitted  parol  evidence,  over  appellant's  objec- 
tion, to  show  that  Furrh  was  only  a  surety  for  Smith. 

The  contention  of  appellant  is  that  Furrh's  having  indorsed  his  name 
on  the  back  of  the  note  at  its  inception  made  him  liable  as  an  original 
principal,  and  that  such  is  the  legal  import  of  his  signature,  and  that 
parol  evidence  is  not  admissible  to  vary  such  import. 

This  contention  is  contrary  to  the  holdings  of  the  courts  of  this  State. 
As  early  as  the  case  of  Cook  v.  Southwick,  9  Texas,  615,  it  was  held  that 
when  a  person  not  the  payee  of  a  note  signs  his  name  upon  the  back  at 
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the  time  of  its  inception,  without  any  words  to  express  the  nature  of  his 
undertaking,  he  is  liable  as  an  original  promissor  or  surety/'  and  "it  is 
competent  for  the  person  so  signing  to  show  by  oral  or  other  evidence  the 
real  obligation  intended  to  bo  assumed  at  the  time  of  signing."  This 
holding,  as  far  as  we  are  aware,  has  never  been  overruled  by  any  decision 
of  the  courts  of  this  State.  On  the  other  hand,  it  has  been  approved  and 
followed  up  to  this  time.  Latham  v.  Flour  Mills,  G8  Texas,  127 ;  Henske 
V.  Broussard,  55  Texas,  201 ;  Wybran  v.  Lutz,  24  Texas,  309 ;  Burton  v. 
Bank,  8  Texas  Civ.  App.,  223 ;  Zapalac  v.  Zapp,  22  Texas  Civ.  App.,  375, 
54  S.  W.  llep.,  938.  The  same  principle  is  recognized  in  Burke  v.  Cre- 
gar,  8  Texas,  GG.. 

It  is  well  settled  that  the  extension  of  time  of  payment  of  a  note  for 
a  valuable  consideration  without  the  consent  of  a  surety  will  relieve  the 
surety  of  liability  thereon. 

The  evidence  sliowing  Furrh  to  be  a  surety,  which  was  known  to  the 
bank,  and  the  extension  being  made  for  value  and  without  his  knowledge 
or  consent,  the  trial  court  did  not  err  in  holding  that  he  was  not  liable. 

The  judgment  is  afiirmed. 

AjfirtnetL 
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MissouBi,  Eansas  &  Texas  Eailway  Company  et  al.  v. 

Mrs.  Dora  McCutcheon. 

Decided  November  21.  1903. 

Irf— Leading  Question — Lady  Witness — Discretion. 

When  and  under  what  circumstances  a  leading  question  may  be  put,  is 
a  matter  resting  in  the  sound  discretion  of  the  court.  See  illustration  where 
such  question  was  properly  allowed  in  the  case  of  a  lady  witness  testifying 
to  the  eCtect  which  exposure  to  inclement  weather  had  upon  her  menstrua- 
tion. 

2w — ^Personal  Injury — Pleading  and  Proof — Effect  of  Sickness. 

Where,  In  an  action  for  injuries  resulting  from  exposure  to  inclement 
weather,  plaintiff  alleged  and  the  evidence  showed  that  her  ovaries  had  be- 
come affected,  it  was  permissible  for  her  to  testify  to  the  effect  that  such 
diseased  condition  would  naturally  have  upon  other  organs  of  the  body, 
though  there  was  no  allegation  as  to  'the  effect  upon  such  other  organs. 

3- — Carrier  of  Passengers — Depot  Not  Warmed — Evidence. 

Jn  an  action  for  Injuries  and  sickness  resulting  from  plalntiff*s  exposure 
to  inclement  weather  In  a  depot  waiting  room,  evidence  was  not  admissible 
to  show  that  the  depot  agent  there  was  very  attentive  to  the  comfort  of 
passengers  there,  and  was  in  the  habit  of  inviting  lady  passengers  Into  his 
office,  where  there  was  a  stove,  when  the  weather  was  cold.  It  was  not  in- 
cumbent on  plaintiff  to  have  gone  into  the  office,  had  she  been  invited  to 
do  so. 

4ir— Practice — Exclusion  of  Evidence — Harmless  Error. 

Where  a  blU  of  exceptions  showed  that  a  witness,  the  depot  agent,  was 
asked  as  to  his  custom  in  a  certain  respect,  which  was  excluded,  and  the 
statement  of  facts  shows  that  he  did  testify  as  to  his  custom  in  that  respect, 
the  error,  if  any,  was  harmless. 

Appeal  from  the  District  Court  of  Hopkins.  Trial  below  before  Hon. 
H.  C.  Connor. 

T,  S.  Miller  and  Perlcins,  Craddoch  &  yVall,  for  appellant. 

Crosby  &  Dinsinore,  for  appellee. 

EATNEY,  Chief  Justice. — Suit  by  appellee  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  to  her  by.  the  default  of 
appellant. 

The  petition  alleged :  "That  about  the  1st  and  15th  of  October,  and 
the  2d  and  20th  of  November,  1901,  and  the  8th  of  January,  1902, 
appellee,  being  in  Cuniby  and  desiring  to  go  to  Sulphur  Springs,  went  to 
appellant's  depot  on  each  of  said  occasions,  the  train  upon  which  she 
desired  to  take  passage  being  behind  time  on  each  of  said  times  from 
thirty  minutes  to  an  hour  and  a  half.  That  she  was  compelled  to  wait 
at  the  depot  at  each  of  said  times;  that  the  waiting  room  in  the  depot 
at  Cumby  was  insufficient  to  protect  passengers  waiting  therein  from  the 
rigors  of  the  weather;  that  it  was  built  of  boards  and  was  open,  having 
cracks  between  the  boards,  the  windows  not  closed,  and  the  room  not 
heated  so  as  to  protect  and  make  comfortable  passengers  therein.  That 
because  of  her  being  compelled  to  remain  in  the  waiting  room  she  was 
exposed  to  extreme  cold,  and  to  the  rigors  of  winter,  and  wherefrom  she 
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suffered  at  the  time  great  discomfort  and  pain,  contracted  a  severe  cold, 
which  proved  aggravated  and  which  settled  on  her  womb  and  ovaries 
and  produced  extreme  inflammation  of  said  organs,  and  disease  therein, 
which  is  incurable,  and  whercfrom  the  appellee  has  continuously  suf- 
fered, and  will  continue  to  suffer  as  long  as  she  shall  live,  extreme  pain, 
and  from  which  she  is  and  will  continue  to  be  incapacitated  from  pur- 
suing her  business  as  teacher  of  music." 

Appellant  answered  by  general  and  special  exceptions  and  general 
denial.  Trial  before  a  jury  resulted  in  a  judgment  for  appellee  for 
$1000. 

On  the  trial  plaintiff,  after  testifying  as  to  sickness  in  October,  was 
asked  by  her  attorney,  "Where  was  the  suffering;  was  it  in  any  way  con- 
nected with  your  menstruation?"  To  which  defendant  objected  becau^ 
it  was  leading,  which  objection  was  overruled,  and  plaintiff  answered, 
"Yes,  sir."  Defendant  excepted.  The  court  appended  to  the  bill  the 
following:  "Approved  with  the  following  explanation:  This  was  a 
white  woman,  and  this  was  a  very  delicate  question;  there  was  no  effort 
on  the  part  of  counsel  of  plaintiff  to  lead  the  witness  to  say  anything, 
but  a  number  of  questions  had  been  asked  and  the  witness  failed  to 
answer,  because  of  her  modesty,  and  the  question  and  answer  were  per- 
mitted, simply  to  relieve  the  witness  from  using  the  language." 

"When  and  under  what  circumstances  a  leading  question  may  be  put 
is  a  matter  resting  in  the  sound  discretion  of  the  court.'*  Greenl.  on 
Ev.,  16  ed.,  sec.  435.  We  are  of  the  opinion  that  this  discretion  was  not 
abused  in  this  instance. 

Plaintiff  having  testified,  in  reference  to  her  menses,  that  since  the 
injury  complained  of  the  flow  was  more  freely  than  formerly,  she  was 
asked  by  her  attorney,  "Since  that  time  have  any  other  organs  of  your 
body  been  affected,  your  liver,  lungs  or  head?"  This  was  objected  to 
by  defendant,  'because  there  is  no  allegation  in  the  petition  that  those 
organs  had  been  affected  as  a  reason  of  her  exposure  or  sickness  follow- 
ing thereon,  and  because  the  same  was  leading."  The  objections  were 
overruled,  and  she  answered,  "My  health  has  been  bad  generally  since 
January,  1902,  particularly  in  the  region  of  the  ovaries,  general  weak- 
ness and  nervousness,  and  pain  in  the  back  of  my  head."  This  is 
assigned  as  error.  Appellant's  proposition  under  this  assignment  is,  in 
effect,  that  the  evidence  was  incompetent  because  plaintiff  had  not  plead 
injury  to  said  organs.  The  plaintiff  further  testified  that  she  had  not 
had  any  trouble  with  her  liver.  There  was  testimony  by  a  physician  to 
the  effect  that  pains  in  the  back  of  the  head  would  naturally  follow 
from  diseased  ovaries.  If  the  ovaries  became  diseased  by  reason  of 
plaintiff's  exposure,  as  alleged,  proof  would  be  admissible  to  show  what 
effect  such  diseased  condition  would  naturally  have  and  produce  upon 
other  organs  of  the  body,  though  there  be  no  alle.srations  as  to  the  effect 
upon   such    other   organs.     Railway    Co.    v.    Edling,    18    Texas  Civ. 

App.,  171. 

Complaint  is  made  of  the  exclusion  of  the  testimony  of  one  Green, 
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offered  by  appellant,  as  Bhown  by  the  following  bill  of  exception,  to  wit: 
'*Be  it  remembered  that  while  M.  M.  Green,  witness  for  defendant,  tes- 
tified on  direct  examination,  and  having  testiiiecl  that  he  had  lived  at 
Cumby  since  1854;  that  he  knew  plaintiff  and  had  seen  her  at  defend- 
ant's depot  at  that  place  frequently;  that  lie  was  about  the  depot  fre- 
quently; that  he  was  well  acquainted  with  E.  W.  Harris,  who  was  then 
defendant's  agent,  and  had  observed  his  conduct  in  the  treatment  of 
passengers  frequently,  he  was  asked  this  question  by  defendant's  attor- 
ney: 'What  was  his  treatment  to  passengers?'  To  which  plaintiff 
objected  because  the  same  was  immaterial  and  irrelevant,  which  said 
objection  was  by  the  court  sustained.  Whereas,  if  permitted  to  answer, 
witness  would  have  stated  that  the  said  Harris  was  very  attentive  to  the 
wants  and  inquiries  of  passengers,  and  it  was  his  universal  custom  to 
invite  ladies  and  the  public  generally  in  the  office  where  the  stove  was 
whenever  the  weather  was  inclement.  To  which  ruling  the  defendant 
excepted,  and  tenders  this  bill  of  exception  and  asks  that  the  same  be 
approved  and  made  a  part  of  the  record.*' 

Appellant's  claim  is  that  said  testimony  was  "material  as  a  circum- 
stance tending  to  show  thlit  the  weather  was  not  cold  or  disagreeable  on 
the  occasion  when  appellee  was  a  passenger,  and  in  rebuttal  of  the  evi- 
dence tending  to  show  that  the  passengers  were  not  permitted  in  the 
office."  There  was  no  error  in  excluding  this  testimony.  It  clearly 
appears  from  the  evidence  that  the  office  was  not  fitted  up  for,  nor 
intended  by  the  company,  to  be  used  by  passengers.  A  waiting  room, 
adjoining  the  office  was  provided  for  that  purpose.  The  window  panes 
were  out,  no  stove  was  placed  therein,  and  it  afforded  but  scant  protec- 
tion from  cold  and  disagreeable  weather.  It  was  shown  that  no  invita- 
tion was  extended  to  plaintiff  to  enter  the  office  on  the  occasions  of 
which  she  complains.  It  was  the  duty  of  the  appellant  to  furnish  a  com- 
fortable waiting  room,  and  the  custom  of  the  agent  would  not  relieve 
it  of  this  duty.  Said  testimony  did  not  tend  to  show  the  state  of  the 
weather,  nor  was  it  incumbent  upon  plaintiff,  under  the  circumstances, 
to  enter  the  office. 

A  bill  of  exceptions  shows  that  Harris,  depot  agent  at  Cumby,  was 
asked  a  question  for  the  purpose  of  showing  his  custom  in  inviting  lady 
passengers  into  the  office,  which  was  excluded.  The  statement  of  facts, 
however,  show  that  Harris  did  testify,  in  effect,  what  is  here  complained 
of  as  having  been  excluded,  hence  if  it  be  conceded  that  the  court  erred 
in  this  particular  no  harm  resulted  to  appellant. 

The  evidence  was  sufficient  to  establish  the  material  allegations  of 
plaintiff's  petition.  We  find  no  reversible  error  in  the  record  and  the 
judgment  is  affirmed. 

Afjimied, 
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J.  H.  FURNEAUX  ET  AL.  V.  SiDNEY  WeBB  ET  AL. 
Decided  November  21,  1903. 

False  Representations  Not  Material — Lease — Surrender  of  Possession^Dam- 
ages. 
Defendants,  who  were  lessees  of  certain  lands,  sublet  them  to  plaintiffs, 
Subject  to  a  sale  thereof  by  the  owner.  Thereafter  plaintiffs  Ijrought  this 
suit  for  damages  against  defendants  for  wrongfully  depriving  them  of  the 
lands  by  means  of  false  and  fraudulent  representations  that  they,  defendants, 
had  purchased  the  lands  from  the  owner.  Held,  that  plaintiffs  had  mistaken 
their  remedy  and  lost  their  rights  by  voluntarily  surrendering  the  possession. 
since  the  representations,  if  false,  were  not  material,  as  a  sale  of  the  land 
to  the  defendants  would  not  have  affected  plaintiffs'  rights  or  their  sublessees 
or  terminated  the  sublease,  as  a  sale  to  third  parties  would  have  done. 

Appeal  from  the  District  Court  of  Archer.    Tried  below  before  Hon. 
A.  H.  Carrigan. 

HawTcins  &  Haynes,  Matlock,  Miller  &  Dycus,  and  T.  H,  Marberry, 
for  appellants. 

Montgomery  &  Hughes  and  Bomar  &  Bomar,  for  appellees. 

SPEER,  Associate  Justice. — Appellants  sued  Sidney  Webb  and 
Samuel  Scaling,  composing  the  firm  of  Sidney  Webb  &  Co.,  Sam  Bellah 
and  L.  M.  Webb,  to  recover  a  large  sum  of  money  as  actual  and  ex- 
emplary damages  for  wrongfully  depriving  them  of  certain  pasture  lands 
in  Arclier  County,  Te.xas.  Appellants  held  the  lands  under  lease  con- 
tracts with  appellees  Sidney  Webb  &  Co.,  who  in  turn  were  the  lessees 
of  ^lorgan  Jones.  Both  the  original  lease  from  Jones  to  Sidney  Webb 
&  Co.,  and  tlie  various  subleases  by  Sidney  Webb  &  Co.  to  appellants, 
were  made  "subject  to  sale^'  of  the  land,  and  the  alleged  wrongful  con- 
duct of  a])])ellees  consisted  in  obtaining  possession  of  said  lands  from 
a])pellants  by  means  of  false  and  fraudulent  representations  that  Sidney 
Webb  and  Sidney  Webb  &  Co.  had  purchased  tlie  lands  from  the  oinicrs. 
The  District  Judge  peremptorily  instructed  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendants,  which  was  done,  and  judgment  accord- 
ingly entered,  from  which  this  appeal  is  prosecuted. 

Tlicrc  are  many  assignments,  but  in  the  view  we  take  of  the  case  no 
otlier  one  is  material  if  tlie  eighteenth,  complaining  of  the  peremptory 
instruction  to  find  for  defendants,  can  not  be  sustained.  This  assign- 
ment we  have  fmally  concluded  should  be  overruled.  The  effect  of  the 
subject  to  sale  clause  in  appellants'  lease  contract  with  Sidney  Webb 
&  Co.  was  that  the  same  should  be  terminated  upon  a  sale  by  the  owners 
to  any  person  other  than  the  lessees  Sidney  Webb  and  Samuel  Scaling. 
It  would  not  do  to  hold  that  Sidney  Webb  &  Co.,  who  had  subleased 
the  lands  in  controversy  to  Fumeaux  Brothers  subject  to  sale  by  tlie 
owners,  could  themselves  become  the  purchasers  and  thereby  put  an 
end  to  the  sublease  and  oust  their  tenants.  The  meaning  of  the  con- 
tract was  that  appellants  should  hold  under  the  sublease  for  its  full 
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period  unless  the  owners  should  make  such  sale  of  the  lands  as  to  put 
them  beyond  the  control  of  Sidney  Webb  &  Co.  Any  other  construc- 
tion would  place  it  in  the  power  of  Sidney  Webb  &  Co.  to  terminate 
their  lease  to  appellants  by  becoming  the  owners  of  the  land  in  fee 
simple,  instead  of  a  leasehold  merely — ^a  thing  evidently  inconsistent 
with  the  rights  of  the  parties.  Nor  does  this  view  in  any  wise  lessen 
the  chances  of  sale  by  the  owners,  as  contended  by  appellants,  by  tak- 
ing from  them  the  prospects  of  a  sale  to  Sidney  Webb  &  Co.  The  owners 
would  have  a  perfect  right  to  sell  to  Sidney  Webb  &  Co.,  and  such  action 
would  of  course  terminate  the  lease  to  them,  but  it  by  no  means  follows 
that  it  would  have  that  effect  upon  appellants'  sublease.  On  the  con- 
trary we  think  it  would  have  no  effect  whatever.  To  Sidney  Webb  ft 
Co.'s  demand  for  the  possession  the  owners  could  reply  that  they  already 
have  possession  through  their  tenants  the  appellants.  And  for  this 
reason,  i.  e.,  that  a  sale  to  Sidney  Webb  &  Co.  could  not  operate  as  a 
termination  of  the  sublease  to  appellants,  wje  think  they,  the  appellants, 
mistook  their  legal  rights  when  tiiey  voluntarily  surrendered  tiieir  lease 
and  lands,  and  have  no  recourse  upon  appellees.  In  other  words,  the 
representations  of  appellees,  to  be  actionable,  must  have  been  material, 
and  such  as,  had  they  been  true,  appellants  would  have  been  justified 
in  acting  upon  them.  Blythe  v..Speake^  23  Texas,  428;  Lemmon  y. 
Hanley,  28  Texas,  220;  23  Cent.  Dig.  CoL,  1687  (E).  Here,  as  we 
have  indicated,  the  representation  that  Sidney  Webb  or  Sidney  Webb 
ft  Co.  had  purchased  the  lands,  would  not  have  called  for  their  sur- 
render by  appellants,  even  if  true,  hence  they  became  immaterial  and 
not  actionable. 

Moreover,  we  think  the  evidence  conclusively  shows  that  as  to  all  the 
lands  claimed,  whether  by  Sidney  Webb  &  Co.  or  L.  M.  Webb,  the  ap- 
pellants, after  knowing  the  full  truth,  and  after  being  imdeceived,  if 
they  ever  were  deceived,  voluntarily  consummated  a  contract  based  upon 
a  sufficient  consideration,  which  had  the  effect  of  terminating  or  waiving 
their  lease  to  the  lands  in  controversy. 

The  judgment  is  affirmed. 

Writ  of  error  refused. 


Vol  n  ciTii— se 
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Hamburg-Bremen  Fire  Insurance  Compant  v. 
Nannie  C.  Bailey  et  al. 

Decided  November  24,  1903. 

Garnislimeiit — Answer^Costs — Attorney  Fee. 

The  garnishee  was  re(|uired  by  the  writ  to  answer  at  the  March  term.  Tht 
original  suit,  filed  concurrently,  was  set  by  agicenicnt  for  trial  on  Mardi  lllh. 
The  garnishee's  answer  denying  liability  was  verified  on  March  7th.  On  Mardi 
0th  tlie  attorneys  for  the  plaintiff,  with  knowledge  of  the  unfiled  answer,  and  of 
its  contents,  and  without  notice  to  the  garnishee  or  his  attorney,  caused  the 
garnishment  proceeding  to  be  dismissed.  Under  this  state  of  case  the  trial 
court  erred  in  sustaining  demurrers  to  a  motion  of  the  garnishee  to  retax  tJK 
costs  in  the  proceeding,  and  allow  him  attorney's  fees  for  the  preparation  of 
hUT  answer. 

Appeal  from  the  County  Court  of  Lavaca.  Tried  below  before  Hon. 
C.  J.  Gray,  County  Judge. 

Price,  Green  &  Oreen,  for  appellant. 

Paiton  <6  Schwartz,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  is  an  appeal  from  a  judg- 
ment of  the  court  below  sustaining  demurrers  to  a  motion  to  retax  costs 
filed  by  applicant  in  a  garnishment  proceeding  in  said  court  in  ^hicfa 
appeHant  was  sued  as  garnishee. 

The  record  shows  that  in  a  suit  in  said  court,  in  which  appellees  were 
plaintiffs  and  C.  H.  Ilolchak  was  defendant,  appellees  sued  out  a  writ 
of  garnishment  against  the  appellant  on  the  9th  day  of  January,  1903, 
and  same  was  served  on  appellant  on  said  date.  The  original  suit  wis 
filed  on  the  same  day  the  writ  of  garnishment  was  sued  out  and  wm 
brought  to  the  March  term  of  tlie  court  which  began  on  March  2,  1903. 
The  writ  of  garnishment  required  appellant  to  answer  at  said  Mardi 
term.  By  agreement  of  attorneys  representing  the  plaintiffs  and  the 
defendant  in  tho  original  suit  that  cause  was  set  for  trial  on  March  lltL 
Counsel  for  appellant  was  informed  of  this  agreement.  Appellant's 
answer  in  the  garnishment  proceeding  was  prepared  prior  to  March  7th, 
and  on  that  day  was  properly  verified  by  its  agent  at  Dallas,  Texas,  and 
forwarded  to  appellant's  counsel  at  Hallettsville.  This  answer  denied 
any  liability  of  appellant  to  the  defendant  Holchak,  and  prayed  for  an 
allowance  of  $15  attorney's  fees  as  reasonable  costs  of  its  preparation. 

On  the  9th  day  of  March  appellees*  attorney,  knowing  that  appellant's 
answer  was  in  the  hands  of  its  attorney,  and  also  knowing  its  contents, 
without  any  notice  to  appellant's  attorney,  caused  said  garnishment  pro- 
ceeding to  be  dismissed.  Thereafter  on  the  same  day  appellant  filed  its 
said  answer,  and  in  proper  time  filed  a  motion  to  require  the  clerk  to 
retax  the  costs  in  the  gamishnicnt  proceeding  and  allow  appellant  its 
attorney  fees  for  preparing  its  answer,  the  clerk  having  refused  to  tax 
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any  costs  in  favor  of  appellant.  To  this  motion  which  set  out  the  facts 
above  stated  appellees  filed  the  following  demurrers: 

"Nannie  C.  Bailey  et  al.  v.  Hamburg-Bremen  Fire  Ins.  Co.  No.  642. 
In  County  Court  Lavaca  County,  Texas.  And  now  comes  the  plaintiflFs 
and  show  to  the  court  that  garnishee's  motion  to  retax  the  costs  in  this 
case  shows  that  the  court  has  no  autliority  to  enter  the  order  prayed  for, 
and  has  no  jurisdiction  in  this  matter  in  this,  that  this  case  had  been 
disposed  of  and  dismissed  before  the  act  done  by  garnishee,  viz.,  filing 
an  answer  for  which  he  claims  a  fee.  • 

"2.  The  clerk  had  no  authority  to  file  the  answer  for  the  filing  of 
which  garnishee  claims  an  allowance  of  a  fee,  and  the  court  has  no  juris- 
diction to  adjust  any  equities  arising  out  of  private  agreements  or  under- 
standings between  parties.  Wherefore  plaintiffs  pray  that  said  motion 
be  dismissed.'* 

We  are  of  opinion  that  the  motion  to  reopen  the  case  for  the, purpose 
of  adjudicating  the  question  of  costs  should  have  been  granted.  Had 
the  answer  been  filed  before  the  order  of  dismissal  was  taken  by  appel- 
lees it  is  not  questioned  that  appellant  would,  under  the  statute,  have 
been  entitled  to  reasonable  attorney's  fees  for  preparing  its  answer. 
Eev.  Stats.,  art.  219 ;  Johnson  v.  Blanks,  63  Texas,  496.  The  only  ques- 
tion in  the  case  is  whether  appellant's  attorneys  were  guilty  of  such  neg- 
ligence in  failing  to  file  its  answer  before  appellees  dismissed  their  suit 
as  would  authorize  the  trial  court  to  refuse  to  give  appellant  a  hearing 
upon  the  question  of  costs.  No  judgment  could  have  been  taken  against 
appellant  in  the  garnishment  suit  until  after  judgment  had  been  obtained 
by  appellees  against  the  defendant  in  the  original  suit.  Appellant's 
attorneys  having  knowledge  of  the  agreement  under  which  the  original 
suit  was  set  for  trial  on  March  11th,  and  knowing  that  appellees'  attor- 
neys were  informed  that  appellant's  answer  had  been  prepared  and  knew 
its  contents,  should  not  be  charged  with  inexcusable  negligence  in  failing 
to  anticipate  that  appellees  would  dismiss  their  garnishment  suit  before 
the  day  set  for  the  trial  of  the  original  suit.  It  is  wejl  settled  that  a 
defendant  may  file  his  answer  at  any  time  before  his  cause  is  called  for 
trial,  and  this  court  has  held  that  when  a  garnishee  has  reasonable  ground 
to  believe  that  the  original  suit  in  which  the  writ  of  garnishment  issued 
would  not  be  tried  until  the  succeeding  term  of  the  court  to  that  at  which 
the  writ  required  him  to  answer,  the  failure  to  answer  at  the  term  named 
in  the  writ  was  not  such  inexcusable  negligence  as  would  authorize  the 
refusal  ot  a  writ  of  certiorari  and  a  trial  de  novo  when  the  petition  for 
that  relief  showed  that  the  garnishee  was  not  indebted  to  the  defendant 
in  the  original  suit.  We  think  the  same  rule  should  be  applied  in  the 
instant  case.    Heath  v.  Jordt,  5  Texas  Ct.  Kep.,  826. 

It  is  true  that  imder  the  statute  appellees  had  the  right  to  discontinue 
their  garnishment  suit  at  any  lime  before  an  answer  was  filed,  upon  the 
payment  of  all  costs  that  had  accrued,  but  having  caused  appellant  to 
incur  the  expense  of  preparing  an  answer  in  order  to  protect  its  rights, 
and  knowing  that  said  answer  had  been  prepared  and  that  it  denied  any 
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liability  of  appellant  to  their  debtor,  they  ought  not  to  be  permitted  to 
escape  the  penalty  of  wrongfully  causing  appellant  to  incur  said  exptuse 
merely  because  the  answer  iiad  not  been  filed  at  the  time  they  dismissed 
their  suit,  unless  the  failure  to  iilc  same  was  due  to  inexcusable  negli- 
gence on  the  part  of  appellant  or  its  attorneys,  and  as  we  hnvc  beltiie 
said  we  do  not  think  appellant  can  be  charged  with  such  negligence  un- 
der the  facts  of  this  case. 

A  different  question  would  be  presented  if  appellant's  answer  had  not 
been  prepared  before  the  suit  was  dismissed.  Ap^iellant  being  charged 
witli  notice  of  appellees'  right  under  the  statute  to  discontinue  their  soit 
at  any  time  before  an  answer  was  filed,  would  be  required  to  tuke  notice 
of  such  dismissal,  and  expenses  thereafter  incurred  by  it  could  not  ba 
charged  against  apjK^lees. 

We  think  the  court  below  erred  in  sustaining  the  demurrers  to  & 
motion,  and  if  upon  a  hearing  of  said  motion  the  facts  therein  alleged 
are  shown  to  be  true,  judgment  should  be  rendered  in  favor  of  appellani 
for  the  reasonable  cost  and  expense  of  preparing  its  answer. 

The  judgment  of  the  court  below  is  reversed  and  this  cause  remanded 
for  a  new  trial  in  accordance  with  the  views  above  expressed. 

Reversed  and  remanded. 
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CuDAHT  Packing  Company  v.  R.  A.  Dobsey  et  al. 

Decided  November  25,  1903. 

Iw — Joinder  of  Actions— Hannless  Error. 

It  seems  that  there  was  no  error  in  overruling  exceptions  to  a  joinder  of 
causes  of  action  in  tort  and  upon  contract,  growing  out  of  the  same  transac- 
tion, but,  if  error,  it  was  harmless  where  but  one  of  such  issues  was  submitted 
to  the  jury. 

8. — Shipper  and  Consignee-Charge — ^Harmless  Error. 

The  charge  held  erroneous  on  the  former  appeal  of  this  cause  (26  Texas 
Civ.  App.,  484)  was  not  ground  for  reversal  on  the  present  record,  where  there 
was  no  evidence  of  injury  to  the  property  in  question  by  delay  in  transit  be- 
fore reaching  the  hands  of  the  last  carrier. 

Zd — ^Expert  Evidence— Argument  of  Counsel. 

Witnesses  held  qualified  to  testify  as  experts,  and  argument  of  counsel 
held  not  improper. 

Appeal  from  the  County  Court  of  Hamilton.  Tried  below  before  Hon. 
J.  H.  Warren,  County  Judge. 

This  is  a  third  appeal  from  a  judgment  in  favor  of  the  appellee  for 
damages  to  a  carload  of  meat. 

J.  Yun  Steentvyk,  for  appellant.' 

Dewey  Langford,  for  appellee. 

STREETMAN,  Associate  Justice. — This  is  the  third  appeal  in 
ibis  case.  A  statement  of  the  nature  of  the  suit  will  be  found  in  the 
former  opinions  of  this  court.  Cudahy  Packing  Co.  v.  Dorsey,  26  Texas 
Civ.  App.,  484;  Texas  Central  Eailway  Co.  v.  Dorsey,  30  Texas  Civ. 
App.,  377. 

The  plaintiff  B.  A.  Dorsey  sought  to  recover  of  the  packing  company 
and  the  railroad  company  damages  to  a  car  load  of  meat,  shipped  from 
Omaha,  Neb.,  to  Hico,  Texas.  The  ground  of  the  recovery  was  certain 
alleged  negligence  of  said  defendants.  By  an  amendment,  the  plaintiff 
sought  to  recover  of  the  railroad  company  upon  the  further  ground  of  a 
contract  made  after  the  arrival  of  the  meat  at  Hico,  by  which  plaintiff 
was  to  receive  the  meat  and  dispose  of  it  io  the  best  advantage,  and  the 
railroad  company  was  to  pay  whatever  loss  was  sustained. 

Appellant  excepted  to  the  pleadings  in  this  condition,  because  of  a 
misjoinder  of  causes  of  action.  We  should  probably  hold,  if  necessary, 
that  there  was  no  misjoinder  of  causes  of  action  (Ney  v.  Ladd,  G8  S.  W. 
Bep.,  1014;  Hooks  v.  Fitzenreiter,  76  Texas,  227),  but  the  court  did 
not  submit  to  the  jury  the  issue  raised  by  the  objectionable  pleadings 
and  no  verdict  was  rendered  against  the  railroad  company.  We  are  un« 
able,  therefore,  to  see  how  the  error,  if  it  was  error  to  overrule  the  excep- 
idon,  could  have  injured  apellant. 

Upon  the  first  appeal  of  this  case  it  was  reversed  because  the  court 
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instructed  the  jury  to  find  against  the  packing  company^  if  they  should 
find  that  the  meat  was  damaged  before  it  was  delivered  to  the  Teza 
Central  Bailroad  Company.  In  that  record,  however,  '^the  eyidence  in- 
dicated some  delay  before  it  was  received  by  the  Texas  Central  Kailroad 
Company.'*  2G  Texas  Civ.  App.,  484.  The  same  character  of  instmo* 
tion  is  again  assigned  as  error,  but  in  the  record  now  before  us  tlieie  is 
nothing  to  indicate  any  delay  by  a  connecting  carrier,  but  it  is  stated 
as  a  fact  that  the  shipment  reached  Uico,  where  it  was  delivered  to  the 
Texas  Central  Kailroad  in  the  usual  time.  The  instruction  complaiid 
of  was  nut  reversible  error  under  the  circumstances. 

Other  assignments  of  error  complain  of  the  admission  of  certain  ex- 
pert testimony,  and  the  remarks  of  counsel  in  argument.  The  witnesso^ 
in  our  opinion,  were  qualified  as  experts,  and  the  argument  releried  to 
was  not  improper. 

The  evidence  was  sufficient  to  support  the  verdict  of  the  jury,  and  no 
reversible  error  being  shown,  the  judgment  is  therefore  aihrmed. 
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Frank  F.  Finks  v.  ALFREf)  Abeel  et  al. 

Decided  November  25,  1003. 

1. — ^Vendoi's  Lien— Limitation— Superior  Title. 

The  assignee  of  a  notu  secured  by  vendor's  lien  expressly  retained  in  the 
deed  and  who  hoUU  also  a  tninsfcr  of  the  assigner's  interest  in  the  laiitl,  can 
recover  the  land  itself,  where  limitation  is  successfully  pleaded  to  a  suit  for 
recovery  and  foreclosure  on  the  note. 

8. — ^Payment— Evidence. 

The  evidence  held  to  support  a  finding  that  a  note  sued  on  had  not  been 
paid. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Clark  &  Bolinger  for  appellant. 

Sleeper  &  Kendall,  for  appellees. 

KEY,  Associate  Justice. — Appellees  brought  this  suit  against  John 
H.  Finks,  P.  P.  Finks,  and  W.  K.  Finks,  upon  a  promissory  note  exe- 
cuted by  W.  C.  Kellum,  payable  to  the  order  of  E.  E.  Dismuke,  and 
secured  by  a  vendort  lien  expressly  retained  pn  certain  real  estate  in 
the  city  of  Waco. 

The  defendant  P.  P.  Pinks  denied  liability  on  his  part,  asserted  that 
the  note  had  been  paid,  and  if  not,  that  it  was  barred  by  limitation. 

In  reply  to  the  answer  of  P.  P.  Finks  the  plaintiff  alleged  that  he 
had  acquired  the  superior  title  to  the  land  by  purchase  from  Dismuke, 
and  prayed  in  the  alterngtive  for  a  recovery  of  the  land.  The  trial 
court  rendered  judgment  for  the  plaintiff  for  the  land,  and  P.  P.  Finks 
has  appealed. 

The  trial  judge  did  not  file  separate  findings  of  fact  and  conclusion? 
of  law,  but  incorporated  in  the  judgment  the  following  conclusions: 
'TThat  the  plaintiff  is  the  owner  of  the  note  sued  on ;  that  same  has  never 
been  paid ;  that  to  secure  payment  of  said  note,  the  vendor^s  lien  was 
expressly  retained  in  deed  from  E.  E.  Dismuke  to  W.  C.  Kellum ;  that 
the  defendants  assumed  and  agreed  to  pay  off  said  note,  as  recited  in 
the  deed  from  Kellum  to  the  defendants,  as  set  out  in  plaintiff's  peti- 
tion, and  the  plaintiff  holds  the  superior  title  to  said  land  by  convey- 
ance from  E.  E.  Dismuke,  as  set  out  in  his  first  supplemental  petition, 
and  that  the  right  of  plaintiff  to  recover  on  the  note  sued  on  is  barred 
by  the  statute  of  limitation.*' 

There  is  testimony  in  the  record  which  sustains  all  of  these  findings, 
and  we  therefore  adopt  them  as  correct.  Such  being  the  facts  the  trial 
court  rendered  the  proper  judgment.  The  defendant  having  pleaded 
limitation  against  the  note,  and  the  plaintiff  having  acquired  from  Dis- 
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muke  the  superior  title  he  was  entitled  to  recoyer  the  land.    Wright  t. 
Cole,  9  Texas  Civ.  App.,  277,  and  tlic  cases  there  cited. 

It  is  strenuously  contended  on  behalf  of  appolhint  that  the  note  hid 
been  paid,  and  the  lien  thereby  cictinguishcd,  before  the  note  cauic  into 
the  possession  of  the  appellee,  but  we  think  tlie  testimony  supports  the 
trial  judges  finding  that  the  note  had  not  been  paid. 

All  the  assignments  of  error  have  been  considered,  and  no  grouods 
for  reversal  being  shown,  the  judgment  is  aiiirmed. 

Affirmed, 

Writ  of  error  refused. 
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B.  J.  Poole  et  al.  v.  Burnet  County. 

Decided  November  25»  1903. 

Comity  Treasorer— School  Fund— Bond. 

This  case  is  aflSruied  in  accordance  with  the  rulings  of  the  Supreme  Court 
upctn  oertiHed  questions  herein  (Poole  v.  Burnet  County,  97  Texas,  77.) 

Appeal  from  the  District  Court  of  Burnet.  Tried  below  before  Hod. 
M.  D.  Slator. 

Matthews  &  Browning,  for  appellants. 

ITce  D.  White,  T.  E,  Hammond,  and  Dayton  Moses,  for  appellee. 

ALLEN,  Special  Chief  Justice. — This  was  a  suit  brought  by  the 
county  of  Burnet  against  R.  J.  Poole  and  the  other  appellants  for 
breach  of  a  bond  as  treasurer  of  the  school  fund  of  Burnet  County,  the 
said  Poole  being  the  principal  and  the  other  appellants  sureties  thereon. 
From  a  judgment  in  favor  of  the  county,  the  case  is  appealed  to  this 
court.  The  facts,  so  far  as  they  are  necessary  to  a  decision  of  the  case, 
are  as  follows: 

At  the  general  election  in  1900,  the  appellant  E.  J.  Poole  was  elected 
county  treasurer  of  Burnet  County,  Texas.  On  November  27,  1900,  he 
executed  his  bond  to  the  county  judge  of  said  county  in  the  sum  of 
$25,000,  conditioned  that  he  would  safely  keep  and  faithfully  disburse 
the  school  fund  of  Burnet  County,  according  to  law.  The  bond  so 
given  was  in  words  and  figures  as  follows : 

**The  State  of  Texas,  County  of  Burnet.  Know  all  men  by  these 
presents:  That  we,  Robert  J.  Poole,  as  principal,  and  W.  H.  Boggess, 
J.  P.  Barton,  B.  H.  Stewart,  W.  J.  Powell,  Wm.  Russell,  J.  G.  Brydson, 
M.  L.  Ater,  J.  W.  Wilkerson,  and  T.  D.  Vaughan,  as  sureties,  are  held 
and  bound  unto  Ike  D.  White,  county  judge  of  Burnet  County,  Texas, 
and  his  successors  in  office  in  the  sum  of  twenty-five  thousand  dollars, 
for  the  payment  of  which  we  hereby  bind  ourselves  and  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally  by  these  presents. 

''Signed  with  our  hands,  and  dated  this  27th  day  of  November,  1900. 

"The  condition  of  the  above  obligation  is  such,  that,  whereas,  the 
above  bounden  R.  J.  Poole  was,  on  the  6th  day  of  November,  1900,  duly 
elected  to  the  office  of  treasurer  in  and  for  Burnet  County,  in  the  State 
of  Texas. 

''Now,  therefore,  if  the  said  R.  J.  Poole  shall  faithfully  perform  and 
discharge  all  the  duties  required  of  him  by  law  as  treasurer  aforesaid, 
and  shall  safely  keep  and  faithfully  disburse  the  school  fund  of  Burnet 
County,  according  to  law,  and  render  a  just  and  true  account  thereof 
to  the  Commissioners  Court  at  each  regular  term,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

"In  testimony  whereof,  witness  our  hands.'' 


570 '  Pool  v.  Burnet  County. 

« 

This  bond  was  properly  approved  by  the  county  judge  of  said  oounty 
on  December  3,  1900.  On  May  12^  1902,  said  Poole  as  treasurer  of 
said  county  should  have  had  in  his  hands  a,  balance  belonging  to  the 
school  fund  of  said  county  amounting  to  $6234.02.  The  Commissioih 
ers  Court  of  said  <k)unty  on  said  date  having  ascertained  from  the  re- 
ports of  said  treasurer  that  said  amount  should  have  been  in  his  hands 
belonging  to  said  fund,  thereupon  called  on  the  said  Poole  to"  produce 
the  money  which  he  liad  actually  on  hand  belonging  to  said  fund,  and 
said  Poole  then  produced  only  $514.04,  and  the  reason  that  he  gave  for 
not  producing  the  remainder  of  said  money  was  that  he  had  deposited 
the  same  in  tJie  bank  of  W.  H.  Westfall  &  Co.,  which  bank  had  become 
insolvent,  and  said  treasurer,  when  called  upon  to  produce  said  money 
by  said  Commissioners  Court,  failed  to  produce  more  tlian  $514.04,  and 
he  was  then  and  up  to  the  time  of  the  trial  unable,  for  the  reason 
stated,  to  produce  the  balance,  which  was  the  amount  for  which  the 
county  recovered  a  judgment  in  the  trial  court. 

Said  Poole,  at  the  time  of  the  trial  of  this  cause,  was  still  the  conntf 
treasurer  of  said  county,  and  there  is  no  evidence  that  he  had  failed  to 
pay  any  warrant  drawn  against  said  fund,  and,  being  still  in  oflSoe, 
no  occasion  has  ever  ari&en  for  him  to  pay  the  balance  of  said  funds  to 
his  successor  in  office,  so  that  the  only  evidence  of  a  breach  of  the 
bond  was  the  facts  hereinbefore  stated. 

The  Supreme  Court,  upon  certified  questions  by  this  court,  has  passed 
upon  all  the  material  issues  raised  in  this  case,  and  has  decided  such 
issues  adversely  to  the  appellants.  See  Poole  et  al.  v.  Burnet  County, 
97  Tex9S,  77.  ' 

Upon  the  authority  of  their  decision  upon  such  certified  questions, 
we  find  no  error  in  the  judgment  of  the  lower  court,  and  such  judgment 
is  therefore  affirmed. 

Affirmed* 

Writ  of  error  refused. 

Note. — Chief  Justice  Fisher,  being  disauali^'*<^,  G.  W.  AH^t.  F=q., 
^OQ  "TiT^ointed  and  qualified  to  sit  as  Speci?»l  Chief  Justice  in  heiring 
this  cause. 
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BoMAN  Hettich  v.  L.  J.  &  F.  G.  Hillje. 

Decided  November  25*  1903. 

Master  and  Servant — Safe  Appliances — Assumed  Risk. 

Kviclenee  considered  in  an  action  by  a  servant  for  personal  injuries  and  held, 
as  against  assun:ed  risk  on  his  part,  net  to  establish  such  negligence  of  the  msLs- 
tcr  v/it!i  reference  to  furnishing  safe  appliances  and  a  safe  place  to  work  in  as 
would  warrant  a  recovery. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hoa. 
S.  J.  Brooks. 

James  Rouiledge,  for  appellant. 

C.  W.  Ogden  and  Denman,  Franklin  &  McOown,  for  appellee. 

JAMES,  Chief  Justice. — The  ease  was  once  before  tried  and  ap- 
pealed, the  issue  upon  which  it  was  submitted  having  been  that  of  in- 
sufficient light  furnished  by  appellees  for  appellant  to  do  the  work  of 
repairing  a  belt  with  safety,  after  a  promise  by  appellees  to  have  this 
matter  remedied.  There  were  other  issues  in  the  petition  not  submitted. 
The  judgment  was  reversed  and  the  cause  remanded.  Hillje  v.  Hettich, 
95  Texas,  321.  For  an  explanation  of  the  general  nature  of  the  case  we 
refer  to  that  opinion. 

At  the  recent  trial  plaintiff  pleaded  additionally,  as  he  states  it,  that 
he  was  ordered  to  repair  the  belt,  which  work  was  outside  of  the  course 
of  his  regular  employment,  and  in  which  work  he  was  inexperienced,  and 
that  while  so  doing  the  handle  of  the  hammer  he  was  using  became 
caught  in  a  convfeyor  with  the  result  that  the  claws  of  the  hammer  caught 
his  hand,  drawing  it  into  the  conveyor,  whereby  that  member  was 
injured.  Appellees  state  it  thus :  That  he  alleged  that  he  was  ignorant 
of  the  danger  incident  to  the  work  he  was  ordered  to  do,  and  that  ap- 
pellees directed  him  to  do  the  work  without  warning  him  of  the  dan- 
gers which  were  known  to  them. 

The  court,  after  hearing  the  evidence,  directed  the  jury  to  find  for  the 
defendants. 

We  think  a  proper  way  of  disposing  of  the  appeal  is  to  state  the 
grounds  of  negligence  alleged,  and  to  consider  separately  the  several 
assignments  in  which  error  is  alleged.  Plaintiff  alleged  that  de- 
fendants were  negligent  in  ordering  plaintiff  to  repair  the  belt;  in  not 
warning  plaintiff  of  the  danger;  in  not  instructing  plaintiff;  in  not 
stopping  the  machinery ;  in  not  providing  sufficient  light ;  in  not  having 
the  conveyor  box  upon  which  plaintiff  undertook  to  do  the  work  properly 
covered ;  in  not  providing  plaintiff  with  a  safe  place  to  work ;  and  in  pro- 
viding a  claw  hammer  with  which  to  do  the  work. 

The  second  assignment  is  that  the  evidence  showed  that  defendant  was 
negligent  in  failing  to  provide  plaintiff  with  a  reasonably  safe  place  to 
work,  and  that  this  was  the  proximate  cause  of  his  injury.    If,  as  we  shall 
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explain  hereafter,  the  only  danger  that  proved  to  be  connected  with 
pairing  this  belt  was  in  doing  it  upon  a  strip  just  over  and  in  close 
proximity  to  the  revolving  screw  or  spiral  inside  the  uncovered  conveyor 
box,  and  the  evidence  showing  clearly  that  it  was  not  necessary  to  do  it 
there,  but  could  have  been  done  elsewhere  without  incurring  that  dan- 
ger, and  he  himself  selected  such  place  at  which  to  do  it,  for  conven- 
ience, without  any  order  or  suggestion  from  his  foreman,  the  issue  of 
negligence  in  not  providing  safe  premises  was  not  in  the  case. 

The  third  assignment  is  that  there  was  negligence  in  not  having  the 
conveyor  covered.  If,  as  his  evidence  shows,  plaintiff  was  aware  of  this 
fact  that  the  conveyor  box  was  open,  and  of  the  danger  in  working  as 
he  did  with  the  hammer  just  above  the  revolving  screw,  and  was  not 
so  acting  under  the  pressure  of  a  peremptory  order  from  the  foreman, 
he  assumed  the  risk,  and  negligence,  if  any,  in  having  the  conveyor  un- 
covered was  immaterial. 

The  fifth  assignment  is  that  negligence  appears  in  the  fact  that  the 
claw  hammer  which  defendants  provided  to  do  this  work  with  was  unsafe 
and  unsuitable  for  the  work,  and  in  failing  to  furnish  him  with  a  rea« 
Bonably  safe  hammer.  In  reference  to  this:  He  was  not  ordered  to 
use  the  top  of  the  conveyor  for  the  purpose,  and  there  is  no  testimony 
that  it  had  ever  been  so  used  in  his  presence  or  otherwise.  No  danger 
whatever,  at  least  not  the  danger  which  caused  his  injury,  was  incident 
to  the  work  of  punching  holes  in  belts  elsewhere  than  where  plaintiff 
imdertook  to  do  the  work.  The  hammer  had  been  used  by  plaintiff 
before,  and  was  ordinarily  as  safe  as  any  other  hammer  for  doing  this 
character  of  work.  At  any  other  place  it  could  have  been  used  without 
danger  from  its  peculiar  construction,  and  was  dangerous  in  this  instance 
only  by  reason  of  its  handle  being  allowed  to  be  caught  in  the  conveyor. 
We  should  probably  assume  that  the  foreman,  on  giving  plaintiff  the 
punch  and  telling  him  to  repair  the  belt,  meant  for  him  to  use  this 
hammer,  it  being  the  one  kept  for  use  at  the  place  where  the  work  was 
to  be  done.  But  the  foreman  did  not  tell  him  to  do  the  punching  on  top 
of  the  convevor. 

Plaintiff^s  testimony  on  fijial  cross-examination,  in  explanation  of 
his  previous  testimony  on  the  subject,  was  that  he  did  not  mean  to  say 
that  he  could  not  have  taken  the  belt  to  any  other  place,  but  that  the 
top  of  the  conveyor  was  the  only  convenient  place  for  him  to  do  the 
work.  His  testimony  is  that  he  could  have  done  this  work  on  the  plat- 
form, or  on  the  side  of  the  conveyor,  though  not  so  conveniently.  The 
hammer  being  suitable  and  safe  for  the  work,  and  it  being  rendered 
unsafe,  if  at  all,  only  by  the  act  of  plaintiff  himself  in  using  it  where 
it  could  readily  be  caught  in  the  machinery,  the  fact  of  negligence  in 
furnishing  this  hammer  did  not  appear. 

The  fourth^  sixth  and  seventh  assignments  are  founded  upon  the  theory 
that  plaintiff  was  inexperienced  in  the  work  of  repairing  belts  the  size  of 
this  one.  Plaintiff,  as  he  testifies,  was  ordered  to  repair  the  belt,  was 
handed  a  punch,  and  knew  where  to  get  the  hammer.    He  knew  the 
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manner  of  repairing  it,  having  he  says  repaired  smaller  ones.  The  na- 
ture of  the  work,  punching  the  holes  and  fastening  the  bands,  did  not 
of  itself  involve  any  danger  whatever.  Some  of  the  work  he  was  set  to 
do  was  not  dangerous.  He  knew  the  premises  and  the  machinery.  For 
five  or  six  weeks  he  had  worked  there,  oiling  the  machinery  being  a  part 
of  his  duty.  He  had  been  told  by  his  master  about  the  dangerous  nature 
of  the  conveyor,  and  independently  of  this  warning,  which  he  admits, 
he  could  not  have  been  working  about  the  place  as  he  testifies  he-  had 
been  without  being  familiar  with  its  surroundings,  operations  and  ob- 
vious dangers.  Under  these  circumstances  the  position  could  not  be 
sustained  that  he  was  an  inexperienced  workman,  in  the  sense  that  it 
was  negligence  on  the  part  of  his  employers  not  to  instruct  him,  nor 
warn  him  in  such  a  way  as  to  save  him  from  exposure  to  the  danger 
which  brought  about  his  injury.  The  danger  was  known  to  him,  and  iii 
such  a  case  the  employe  invariably  assumes  the  risk  of  injury  therefrom 
if  he  undertakes  or  continues  to  expose  himself  to  it,  unless  in  those 
exceptional  cases  where  he  acts  by  force  of  a  peremptory  order  from  the 
master,  under  circumstances  not  admitting  of  delay  or  refiection.  No 
Buch  state  of  facts  exists  in  this  record.  The  foreman  was  not  present 
when  this  work  was  done.  He  had  not  even  directed  it  to  be  done 
5vhere  it  was  done,  and  it  clearly  appears  that  plaintiff  chose  the  place 
himself  in  preference  to  other  places,  where  it  might  have  been  done 
safely. 

The  fact  that  this  work  of  repairing  belts  was  outside  of  his  duties 
make$  no  difference,  where  it  appears  that  there  was  no  danger  in- 
volved in  the  work  itself.  To  this  fact  plaintiff  testifies  himself.  ThQ 
danger  to  which  plaintiff  became  exposed  was  created  by  himself  in 
selecting  the  particular  place  for  doing  it,  when  other  and  safe  places 
were  present  and  practicable  for  the  purpose,  though  perhaps  not  so 
convenient.  Inexperience  in  respect  to  such  machinery  or  premises 
might  be  so  extreme*  as  to  relieve  a  case  Uke  this  from  the  features  of 
contributory  negligence  or. assumed  risk,  but  plaintiff  was  a  person  of 
mature  age  (43  years),  and  knew  and  understood  these  premises  and 
machinery,  and  particularly  the  danger  of  contact  with  the  inside  of 
this  conveyor.  In  this  connection  we  refer  also  to  the  eighth  assign- 
ment, which  alleges  that  it  was  negligence  to  order  plaintiff  to  repair 
the  belt  in  the  midst  of  moving  machinery,  and  in  failing  to  stop  same 
while  plaintiff  was  doing  the  work.  What  has  been  said  practically  dis- 
poses of  this  contention.  Plaintiff  had  not  been  ordered  to  work  at  a 
place  where  there  was  danger,  and  as  it  was,  the  only  moving  machinery 
that  he  became  exposed  to  was  the  conveyor  and  he  knew  the  screw  was  in 
motion. 

The  ninth  assignment  refers  to  the  matter  of  insufficiency  of  light. 
This  question  is  disposed  of  by  the  opinion  of  the  Supreme  Court  in  this 
case.  The  argument  appellant  makes  in  the  brief  is  that  plaintiff 
had  complained  about  the  light  and  the  master  had  promised  to  remedy 
it.    This  point  is  not  mentioned  in  the  assignment,  nor  in  any  proposi- 
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tion.  If  it  were,  the  testimony  is  not  materially  different  from  that 
stated  in  the  opinion  of  the  Supreme  Court,  and  the  condition  of  the 
light  was  there  held  not  to  be  the  proximate  cause. 

Where  it  is  evident  tliat  the  risk  was  one  assumed  by  plaintiff,  it 
would  be  idle  to  submit  any  issue  of  contributory  negligence.  Hence 
there  is  nothing  in  the  tenth  assignment.  And  further,  for  the  same 
reason,  the  matters  alleged  in  the  eleventh  and  twelfth  assignments  aie 
of  no  consequence  in  the  case. 

Mention  is  made  in  appellant's  brief  of  the  testimony  that  to  do  this 
work  safely  required  the  services  of  two  men.  It  is  probable  that  if 
plaintiff  had  had  an  assistant  the  misfortune  would  not  have  occurred. 
But  still  there  was  no  danger  involved  in  the  work  itself,  when  done  bj 
one  man  or  more.  The  danger  was,  as  already  stated,  in  plaintiff  at- 
tempting to  do  it  close  to  the  moving  screw,  and  the  conditions  were 
such  that  he  must  have  necessarily  known  that  this  was  an  exposure  to 
danger,  hence  in  doing  this  work  alone  at  that  place  he  must  be  held  to 
have  assumed  the  risk.  In  addition  to  this  the  point,  if  any,  was  not 
available  to  plaintiff,  as  he  nowhere  alleged  negligence  in  not  furnishing 
a  sufficient  number  of  men  to  do  the  work,  and  no  assignment  of  error 
or  proposition  is  presented  on  the  subject. 

What  has  been  said  disposes  of  the  first  assignment  of  error,  in  which 
the  contention  is  made  generally  that  the  pleadings  and  evidence  were 
such  as  entitled  plaintiff  to  have  the  case  submitted. to  the  jury. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Galveston,  Harmsburo  &  San  Antonio  Railway  Company  v. 

W.  J.  Appel. 

Decided  November  25,  1903. 

1. — Pleadins^Petition.  '^ 

A  petition  is  not  necessarily  bad  because  in  stating  the  cause  of  action 
It  contains  allegations  unnecessary,  in  view  of  other  allegations. 

8.--Charge  of  the  Court. 

Objection  to  the  main  charge  upon  the  ground  that  it  insufficiently  sub- 
mits a  material  issue  becomes  unimportant  when  the  issue  is  covered  by  a 
siven  requested  charge. 

3.— Damages— Excessive  Verdict— Personal  Injury. 

Iijvidence  considered  and  held  sufficient'  to  sustain  a  judgment  for  dam- 
ages, and  as  against  the  contention  of  excessive  verdict. 

Appeal  from  the  District  Court  of  Medina.  Tried  below  before  Hon. 
I.  L.  Martin. 

Baker,  BotU,  Baker  &  Lovett  and  Ellis  &  Love,  for  appellant. 

Ei  De  Montel  and  Perry  J.  Lewis,  for  appellee. 

JAMES,  Chief  Justice. — ^This  is  an  action  for  damages  for  personal 
injuries.  Plaintiff  Appel  alleged  that  he  was  brakeman  on  one  of  de- 
fendant's freight  trains,  and  while  he  was  on  top  of  a  stock  car  in 
discharge  of  his  duties,  and  while  the  train  was  in  motion,  he  stepped 
upon  a  trapdoor  which  constituted  a  part  of  the  roof  of  the  car,  which 
defendant  had  negligently  left  insecure,  and  which  tipped  and  caused 
plaintiff  to  be  thrown  to  the  ground  with  great  force,  a  distance  of  some 
fifteen  feet,  whereby  he  was  seriously  and  permanently  injured.  The 
verdict  was  for  plaintiff  for  $16,000. 

We  do  not  sustain  the  first  and  second  assignments  of  error,  which 
complain  of  the  presence  in  the  petition  of  an  allegation  that  defendant 
owed  plaintiff  the  duty  to  see  to  it  that  said  trapdoor  was  securely  and 
properly  fastened,  and  its  negligent  failure  to  have  same  securely  and 
properly  fastened  was  the  direct  and  proximate  cause  of  plaintiff's  in- 
juries. Also  of  an  allegation  that  the  defendant's  negligent  failure  to 
properly  secure  and  fasten  said  trapdoor  made  it  perilous  and  dangerous 
for  plaintiff,  while  in  the  discharge  of  his  duty,  and  that  such  negligence 
was  calculated  to  produce  just  such  a  calamity  as  befell  plaintiff. 
Defendant  complained  of  these  allegations  by  special  demurrers,  which 
the  trial  judge  overruled. 

The  petition  would  probably  have  been  sufficient  without  these  alle- 
gations. The  objection  is  that  they  were  irrelevant — ^were  unnecessary, 
denunciatory  and  inflammatory  allegations,  not  intended  by  the  pleader 
to  state  a  cause  of  action,  and  in  their  tendency  calculated  to  prejudice 
the  jnry  against  the  defendant. 

While  they  may  have  been  unnecessary  in  stating  a  case  of  negligence 
in  view  of  the  remainder  of  the  petition,  they  were  not  in  any  sense 
denunciatory  or  inflammatory,  nor  calculated  to  have  the  effect  charged 
to  them. 
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The  third  and  fourth  assignments  are  criticisms  of  the  general  charge 
in  that  it  did  not  present  a  single  phase  of  the  case  whereby  the  jury 
might  find  for  the  defendant;  and  because  the  third  paragraph  of  the 
charge  requires  the  jury  to  find  for  plaintiff  regardless  of  defendant's 
plea  to  the  effect  that  plaintiff's  condition  was  not  caused  by  this  acci- 
dent^ but  was  the  result  of  his  constitutional  syphilitic  condition. 

The  general  charge  of  the  court  presented  the  case  correctly,  but  with- 
out reference  to  said  plea,  except  indirectly,  in  that  it  authorized  the 
jury  to  find  for  plaintiff  only  in  the  event  his  injuries  were  the  result 
of  falling  from  the  car.  But  by  a  charge  requested  by  defendant  the 
issue  indicated  in  the  plea  was'directly  submitted  and  the  jury  directed 
to  find  for  defendant  if  they  found  according  to  the  plea. 

The  fifth  assignment  is  that  the  court  erred  "in  overruling  defendant's 
motion  for  new  trial  for  the  reasons  therein  set  out,  and  particularly  for 
the  reason  that  the  verdict  was  excessive  and  contrary  to  and  against 
the  great  preponderance  of  the  evidence.'' 

Appellee  objects  to  this  assignment  as  multifarious  and  too  generaL 
This  court  has  never  failed  to  consider  the  verdict  as  to  amount  in  the 
light  of  the  evidence,  when  an  assignment  charges  that  it  is  excessive. 
We  find  as  a  fact  in  this  case  that  the  testimony  was  sufficient  to  authorize 
finding  that  plaintiff  fell  from  the  car  and  that  his  injuries  were  thereby 
caused.  As  to  the  verdict  being  excessive  in  amount,  we  find  nothing 
to  warrant  our  interference  with  the  conclusion  of  the  jury  on  the 
subject.  Plaintiff  when  hurt  was  about  27  years  of  age,  and  there  was 
ample  testimony  to  the  effect  that  notwithstanding  he  had  syphilis,  he 
was  a  strong,  active  man,  able  to  work  and  did  work.  He  testified  he  had 
been  working  for  defendant  about  four  years;. that  it  takes  a  pretty 
good  man  to  be  a  brakeman — ^that  is  a  man  physically  able  to  do  any  kind 
of  work  that  came  to  hand ;  that  when  this  accident  occurred  he  was  in 
perfect  health,  but  was  suffering  a  little  bit  from  the  disease.  There 
was  testimony  that  his  disease  was  curable,  that  in  his  case  it  was  con- 
fined to  the  skin  and  did  not  involve  any  of  the  inner  structures,  and 
that  persons  with  syphilis  live  as  long  as  other  people,  do  the  same  kind 
of  work  as  other  people,  and  that  plaintiff  had  practically  gotten  well 
of  it.  The  results  of  the  fall  have  been  paralysis  of  the  right  side  and 
leg,  spinal  affection,  and  other  afilictions  which  may  be  sumnied  up  in  the 
expression  used  by  the  company's  physician:  'TVTiatever  may  be  the 
cause  he  is  now  badly  crippled,  paralyzed,  and  in  a  pitiable  conditioin; 
there  can  be  no  doubt  about  it."  As  to  the  earning  capacity  of  a  young 
man  of  active  habits  and  ability  to  work,  the  amount  he  was  earning  at 
the  precise  time  of  his  injury  is  not  the  exclusive  criterion  of  what  it 
was  or  would  have  been  thereafter.  This  was  peculiarly  a  matter  for 
the  jury.  Considering  the  condition  of  the  man  before  he  was  hurt,  hia 
occupation,  his  prospects  for  preferment,  his  terrible  injuries  and  suf- 
fering, rendering  him  a  total  wreck  for  life,  we  do  not  believe  the 
amount  found  by  the  jury  is  unsupported. 

Affirmed. 

Writ  of  error  refused. 
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P.  W.  G.  Von  Diest  v.  San  Antonio  Tbaction  Company. 

Decided  November  25,  190S. 

l.'^^treet  Railway — Statute  Construed — Fenders  on  Cars. 

Statutes  and  ordinances  must  have  a  reasonable  construction  upon  them, 
and  not  one  repugnant  to  common  sense.  Though  the  ordinances  of  San 
Antonio,  literally  construed,  might  be  read  to  require  that  electric  street 
car  compcmies  shall  keep  fenders  and  motormen  on  trailer  cars  which  havn 
no  motors,  yet  under  our  rule  of  construction  that  can  not  be  the  interpreta- 
tion placed. 

ft.-^Same~Personal  Injury. 

Elvidence  considered  and  held  to  support  a  verdict  for  the  defendant 
company  in  an  action  for  personal  injuries. 

Appeal  from  the  Districti*  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

James  Bouiledge,  Selig  Deutschman,  and  Harry  Wurzbach,  for  appel- 
lant. 

EotLston  Bros,  and  R.  J.  Boyle,  for  appellee. 

FLY,  Associate  Justice. — ^This  is  a  personal  injury  suit  instituted 
by  appellant  to  recover  damages  alleged  to  have  accrued  through  the 
negligence  of  appellee  in  suddenly  starting  its  car  when  appellant  was 
attempting  to  get  on  the  same,  and  the  failure  of  appellee  to  have  a 
fender  and  a  conductor  and  a  motorman  on  the  ''trailer,^'  as  required  by 
ordinance  of  the  city.  The  verdict  and  judgment  was  in  favor  of  appel- 
lee. 

By  a  strong  preponderance  of  the  evidence  it  was  shown  that  appellant 
was  injured  by  attempting  to  board  a  car  while  it  was  moving.  The  car 
which  he  attempted  to  get  on  was  a  motor  car  to  which  was  attached  a 
car  without  a  motor,  known  as-  a  ^^trailer."  Appellant  missed  his  hold 
on  the  motor  car  and  fell  in  the  rear  of  it,  and  his  arm  was  run  over  and 
emshed  by  the  "trailer.*^  No  negligence  was  shown  upon  the  part  of 
appellee. 

There  was  an  allegation  in  the  petition  that  appellee  was  negligent 
in  not  having  a  fender  and  a  conductor  and  motorman  on  the  trailer, 
which  it  is  contended  is  required  by  the  ordinances  of  the  city  of  San 
Antonio.  The  court  sustained  exceptions  to  that  portion  of  the  peti- 
tion.   The  ordinances  referred  to  are  as  follows : 

*'Sec.  59.  It  'shall  be  unlawful  for  any  person,  firm  or  corporation, 
or  for  any  oflBcer  or  employe  of  a  corporation,  to  operate  or  run  upon  any 
public  street,  avenue,  plaza  or  square,  of  the  city  of  San  Antonio,  any 
street  car  unprovided  with  a  car  fender  of  the  most  improved  design 
and  construction. 

*^Sec  16.  Hereafter  no  electric  car  shall  be  propelled  or  operated 
Within  the  limits  of  the  city  of  San  Antonio  without  having  one  con- 
ductor and  one  motorman  thereon.*' 

It  is  the  contention  of  appellant  that  the  language  of  the  ordinances 
support  the  allegations  of  the  petition,  and  that  it  is  the  duty  of  the 
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street  railway  compaDy  to  have  fenders  and  conductors  and  motormen, 
not  only  on  motor  cars^  but  on  cars  thereto  attached  that  have  no  mo- 
tors and  that  are  dependant  upon  the  motor  car  for  power  and  motioD. 

It  may  be  that  a  literal  construction  of  the  ordinances  would  give  sup- 
port to  the  contention^  but  statutes  and  ordinances  must  have  a  reasonable 
construction  upon  them^  and  not  one  repugnant  to  common  sense.  In 
the  case  of  Bussell  v.  Farquhar,  55  Texas^  355^  the  statute  was  unda 
consideration  which  provides  that  no  judgment  or  decree  for  the  title  to 
land  or  for  the  partition  of  land,  shall  be  received  in  evidence  unless  re- 
corded in  the  county  in  which  the  land  is  situated,  and  it  was  held  that 
the  statute  was  intended  for  the  protection  of  bona  fide  purchasers  and 
creditors,  and  had  no  reference  to  others.  The  Supreme  Court  said: 
"If  courts  were  in  all  cases  to  be  controlled  in  their  construction  of  stat- 
utes by  the  mere  literal  meaning  of  the  words  in  which  they  are  couched, 
it  might  well  be  admitted  that  appellant's  objection  was  well  taken.  Bat 
such  is  not  the  case.  To  be  thus  controlled,  as  has  often  been  held,  would 
be  for  courts  in  a  blind  effort  to  refrain  from  an  interference  with  legis- 
lative authority  by  their  failure  to  apply  well  established  rules  of  con- 
struction to,  in  fact,  abrogate  their  own  power  and  usurp  that  of  the 
JiCgislature,  and  cause  the  law  to  be  held  directly  the  contrary  of  that 
which  the  Legislature  had  in  fact  intended  to  enact.  While  it  is  for  the 
Legislature  to  make  the  law,  it  is  the  duty  of  the  courts  to  'try  out  the 
right  intendment'  of  statutes  upon  which  they  are  called  to  pass,  and  bj 
their  proper  construction  to  ascertain  and  enforce  them  according  to 
their  true  intent.  For  it  is  this  intent  which  constitutes  and  is  in  fact 
the  law,  and  not  the  mere  verbiage  used  by  inadvertence  or  otherwise  by 
the  Legislature  to  express  its  intent,  and  to  follow  which  would  pervert 
that  intent."  This  language  is  quoted  and  approved  in  Mclnery  v.  Gal- 
veston, 58  Texas,  334,  and  Edwards  v.  Morton,  92  Texas,  152. 

The  city  council  in  passing  the  ordinance  as  to  fenders  had  in  view 
the  protection  of  citizens  from  injury  by  cars  propelled  by  electricity, 
and  could  not  have  contemplated  that  fenders  should  be  placed  on  a  car 
without  the  powers  of  locomotion  within  itself  and  which  could  only 
be  carried  along  the  street  railway  tracks  by  being  coupled  to  a  car  pro- 
vided with  motor  power.  The  object  in  having  a  conductor  and  motor- 
man  on  a  car,  it  is  clear,  was  to  procure  the  undivided  attention  of  one 
man  to  the  propulsion  of  the  car  in  order  that  the  safety  of  passengeis 
and  those  using  the  street  might  not  be  endangered.  To  hold  that  the 
ordinance  intended  that  a  motorman  should  be  put  on  a  car  that  had 
no  motor  would  be  to  render  it  absurd  and  ridiculous,  and  is  a  fine  ex- 
ample of  what  positions  courts  would  be  led  into  by  a  literal  construction 
of  statutes  in  every  instance.  Whenever  literalism  becomes  antagonistic 
to  common  sense  and  reason  it  must  be  set  aside  in  judicial  construction. 
If  it  can  not  be  reasonably  held  that  it  was  intended  that  a  motorman 
should  be  placed  on  a  car  coupled  on  behind  a  motor  car,  why  should  it 
be  held  that  it  was  intended  that  such  car  should  be  provided  with  a 
fender  ?    In  the  very  nature  of  things  the  "trailer''  could  not  be  the  car 
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that  would  strike  any  person  or  other  obstruction  on  the  track,  and 
there  could  be  no  object  in  having  it  provided  with  a  fender  to  protect 
against  dangers  which  cpuld  not  arise.  It  will  not  be  seriously  contended 
that  a  fender  was  demanded  by  the  ordinance  to  protect  people  who 
might  fall  down  between  the  "trailer^'  and  the  motor.  We  think  that, 
*within  the  spirit  of  the  ordinance,  the  two  cars  coupled  constituted  one 
car,  and  a  fender  on  the  front  car  and  one  conductor  and  motorman 
"were  all  that  was  required  by  the  ordinance. 

-  In  a  trial  amendment  appellant  alleged  that  if  a  fender  had  been  pro- 
;vided  for  the  'trailer'*  it  would  have  prevented  his  injury,  and  if  there 
Jiad  been  a  motorman  and  conductor  on  the  second  car  that  the  cars  could 
liave  been  stopped  in  time  to  have  prevented  his  injury.  This  pleading 
«^as  not  excepted  to,  but  no  evidence  was  introduced  tending  to  show 
ithat  appellant  would  not  have  sustained  the  same  injuries  had  there  been 
a  fender  and  a  conductor  and  motorman  on  the  "trailer." 

The  question  as  to  whether  the  conductor  could  have  stopped  the  car 
and  prevented  the  injury  if  he  had  been  on  the  rear  platform  of  the 
motor  car  or  the  front  platform  of  the  "trailer,"  could  have  been  an- 
swered only  by  an  opinion  on  the  part  of  appellant  and  was  properly  ex- 
cluded. The  conductor  swore  that  he  tried  to  catch  appellaut  as  he 
fell,  and  at  once  gave  the  signal  for  an  immediate  stop  and  then  applied 
the  brake  on  the  trailer.  He  swore  that  the  car  was  stopped  within 
fifteen  feet.  The  whole  testimony  united  to  show  that  the  conductor 
was  on  the  front  platform  of  the  "trailer,"  and  that  he  did  all  in  his 
power  to  stop  the  car  and  prevent  the  accident.  Appellant  did  not  swear 
that  t]ie  conductor  was  not  on  the  platform  of  the  "trailer,"  but  simply 
that  he  did  not  see  a  conductor  on  either  car. 

•  The  fourth  and  fifth  assignments  of  error  are  without  merit  The 
court  correctly  presented  every  issue  in  the  case  and  did  not  err  in  refus- 
ing to  give  the  special  instructions  asked  by  appellant.  The  only  case 
presented  by  the  pleadings  and  evidence  of  appellant  was,  that  the  car 
stopped  in  answer  to  his  signal,  and  that  while  he  was  in  the  act  of  get- 
ting on  it  was  suddenly  started  and  he  was  thrown  to  the  ground  and 
injured.  Appellee  met  the  issue  by  pleading  and  proof  that  when  the 
appellant  attempted  to  get  on  the  car  it  was  moving  and  that  he  was  pre- 
cipitated through  his  own  negligence  to  the  ground  between  the  cars.  The 
court  fully  presented  the  case  made  out  by  the  appellant,  and  then  in 
effect  told  the  jury  that  if  they  did  not  find  that  the  facts  sustained  ap- 
pellant's case  they  would  find  for  appellee.  Appellant  desired  another 
phase  of  the  case  than  that  made  by  his  pleadings  and  evidence  presented 
to  the  jury,  and  the  court  properly  refused  to  present  it.  There  was  no 
evidence  tending  to  prove  that  the  car  was  moving  slowly  at  the  time  he 
attempted  to  board  it.  He  swore  it  had  come  to  a  full  stop,  the  others 
swore  that  it  did  not  "slow  down"  at  all,  but  was  moving  at  the  rate  of 
from  three  to  five  miles  an  hour. 

^  The  verdict  is  sustained  by  the  evidence,  and  the  judgment  is  affirmed. 

*  Affirmed. 
Writ  of  error  refused. 
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Julia  C.  de  Barrera  v.  T.  C.  Frost. 

Decided  November  26,  190S. 

Receivership— Rents  of  Realty — Foreclosure  of  Lien. 

The  appellant  sued  the  appellee,  without  belngr  Joined  by  her  hniAMLsd.  t» 
cancel  a  deed  of  trust  on  her  separate  estate,  executed  by  herself  and  hustand 
to  secure  appellee  on  a  loan  to  the  husband,  the  ground  sec  up  being  tlie 
extension  of  the  loan  by  appellee  upon  the  payment  of  a  valuable  oonsidets* 
tlon  by  appellant's  husband,  without  her  knowledge  or  oonsenc  Appellee 
answered  to  the  merits,  and  besides  filed  a  cross-action  praylnir  for  judg* 
ment  on  the  note  and  foreclosure  of  the  lien  created  by  the  deed  of  tnnL 
He  also  filed  an  application  for  the  appointment  of  a  receiver  to  collect  the 
rents  and  revenues  of  the  property  upon  which  the  deed  of  trust  was  given, 
as  provided  for  in  the  deed  of  trust,  and  by  an  interlocutory  order  this 
receivership  was  created  and  a  receiver  appointed.  From  this  interlocutory 
order  this  appeal  is  prosecuted  upon  propositions  mainly  that  appellee  was 
not  entitled  to  the  receivership,  failing  to  show  himself  without  adequate 
remedies  at  law,  as  by  writ  of  sequestration.  Held  that  the  receivership 
was  properly  granted  to  secure  the  rentals  Involved. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hod. 
S.  J.  Brooks. 

Oeo.  C.  Alt  gelt,  for  appellant. 

Ball  £  Ingram,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  Julia  C.  de 
Barrera^  a  married  woman^  whose  husband  refused  to  join  her  in  it, 
against  T.  C.  Frost  and  J.  T.  Woodhull  to  cancel  a  certain  deed  of  tmsi 
upon  certain  real  estate  of  her  separate  properiy.  • 

She  alleged  in  substance  that  on  December  1,  1899,  her  husband, 
Juan  E.  Barrera,  became  indebted  to  T.  C.  Frost  in  the  sum  of  $5000, 
evidenced  by  his  note  of  that  oate,  bearing  interest,  and  falling  due  on 
February  11,  1901.  That  to  secure  the  payment  of  the  note  she  joined 
with  her  husband  in  the  execution  of  said  deed  of  trust  sought  to  be 
canceled.  That  after  the  maturity  of  the  note  her  husband  and  Frost, 
by  their  several  agreements  to  that  effect,  to  none  of  which  she  con- 
sented or  of  which  she  had  knowledge,  extended  the  time  of  the  payment 
of  the  note  for  a  valuable  consideration  paid  by  her  husband  to  Propt, 
and  that  by  reason  of  such  agreements  of  extension,  her  .separate  estate 
upon  which  the  deed  of  trust  was  given  became  released  and  no  longer 
liable  for  the  debt. 

J.  T.  Woodhull  entered  a  disclaimer,  and  Frost,  after  filing  an  answer 
to  the  merits,  in  which  he  denied  and  plead  matters  in  avoidance  of 
the  alleged  release  of  said  security  given  by  plaintiff,  filed  a  crosfr-action 
against  plaintiff  and  her  husband,  in  which  the  latter  accepted  serrioB 
and  became  a  party  defendant  thereto,  alleging  the  note  due  which  the 
deed  of  trust  was  given  to  secure,  and  asked  for  a  foreclosure  of  the  lien 
created  thereby. 

Frost  also  filed  an  application  for  a  receiver  to  collect  the  rents  and 
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revenues  of  the  property  upon  which  the  deed  of  trust  was  given.  In 
this  application  it  was  alleged  that  Juan  Barrera  was  insolvent,  and  that 
in  addition  to  the  lien  created  upon  the  land  in  the  deed  of  trust,  plain- 
tiff and  her  husband  in  the  same  instrument  transferred  and  assigned 
unto  defendant  all  lease  contracts  on  the  property,  together  with  any  and 
all  rent  or  rents  or  lease  money  that  might  thereafter  accrue  or  become 
due  or  payable  upon. said  property.  And  it  was  provided  in  the  instru- 
ment that  the  right  of  the  transfer  and  the  assignment  of  such  rents  or 
lease  money  should  be  exercised  only  upon  the  maturity  of  the  note  by  the 
collection  of  the  same  by  defendant  or  the  legal  owner  and  holder  of  said 
note  or  their  agents  and  representatives.  That  in  default  of  payment 
of  the  note  upon  its  maturity,  defendant  or  the  legal  owner  and  holder 
should  have  the  right  to  collect  and  receive  all  such  rents  and  lease 
money  until  the  whole  of  the  indebtedness  specified  in  the  deed  of  trust 
should  be  paid  off  and  discharged,  and  that  if  defendant  or  such  owner 
and  holder  of  the  note  should  desire  to  collect  and  receive  such  rents 
and  lease  money  under  the  terms  of  the  instrument,  they  should  notify 
and  advise  the  tenants  and  lessees'  of  the  property,  as  well  as  the  mort- 
gagors, and  that  thereupon  such  tenants  or  lessees  should  be  bound  and 
obligated  to  pay  the  rents  and  lease  money  to  defendant  or  the  legal 
owner  and  holder  of  the  note.  That  the  indebtedness  evidenced  by  the 
note  is  due  and  wholly  unpaid,  except  $800  which  is  indorsed  as  a 
credit  thereon,  and  that  defendant  is  still  the  legal  owner  and  holder  of 
the  same;  that  defendant  on  the  17th  day  of  October,  1902,  sai3  debt 
being  past  due,  notified  plaintiff  and  her  husband,  as  well  as  John  Dolan, 
the  occupant  of  the  property,  and  the  San  Antonio  Brewing  Association, 
which  claimed  some  interest  in  the  lease  of  the  property,  that  he  desired 
and  elected  to  collect  and  receive  the  rents  of  the  property  in  accordance 
with  the  terms  of  the  deed  of  trust ;  that  subsequently,  on  the  22d  day  of . 
April,  1903,  he  again  gave  all  of  said  parties,  as  well  as  C.  Baumberger, 
who  was  claiming  some  interest  in  the  lease,  notice  of  the  same  kind. 
But  that  plaintiff  and  her  husband,  as  well  as  the  tenants  and  lessees  of 
the  property,  failed  and  neglected  and  refused  to  pay  the  rents  and  lease 
money  thereof  to  him ;  that  even  though  the  real  property  covered  by  said 
deed  of  trust  should  be  held  to  be  the  separate  property  of  plaintiff,  the 
rents  and  lease  money  thereof  would  be  the  community  of  herself  and 
husband,  and  such  transfer  and  assignment  thereof  made  by  them  in 
the  deed  of  trust  to  defendant  for  the  purpose  of  securing  the  indebt- 
edness were  legal  and  valid  and  remain  a  continuous  security  for  the 
debt  until  it  is  fully  paid  off  and  discharged,  not  affected  or  invalidated, 
though  it  should  be  held  that  the  lien  created  by  the  deed  of  trust  upon 
the  property  was  relinquished  or  released  by  reason  of  any  extension  of 
the  time  for  the  payment  of  said  indebtedness. 

The  defendant  prayed  for  the  appointment  of  a  receiver  for  the  pur- 
pose of  collecting  and  receiving  the  rents  of  said  property,  and  that  such 
receiver  be  .directed  to  receive,  collect  and  pay  the  same  to  defendant 
fioni  time  to  time  after  paying  reasonable  expenses  incident  to  the 
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receivership  and  of  such  repairs  on  the  property  as  might  be  directed  bj 
the  court,  until  the  debt  should  be  fully  paid  off  and  discharged. 

To  defendant's  application  for  a  receiver  the  plaintiff  interposed 
a  general  demurrer  and  a  number  of  special  exceptions,  and  answered 
that  if  the  San  Antonio  Brewing  Association  or  any  other  person  wis 
in  possession  of  the  property  or  claiming  the  right  of  possession  thereof, 
she  was  not  a  party  to  such  lease,  and  the  same  is  not  binding  on  her. 
That  when  the  deed  of  trust  was  executed,  the  property  was  her  separate 
estate  and  is  now;  that  by  reason  of  the  various  extensions  of  the  time 
of  payment,  as  averred  in  her  original  petition,  her  property  was  dis- 
charged from  any  further  liability  under  said  deed  of  trust. 

After  plaintilf's  demurrers  to  the  application  for  the  receivership 
were  overruled,  the  court,  after  hearing  the  evidence  thereon,  entered 
an  interlocutory  order  appointing  T.  J.-McMinn  receiver  of  tlie  property 
upon  which  the  deed  of  trust  was  given,  authorizing,  empowering  and 
directing  him  to  take  possession  thereof  upon  qualifying  as  such  rcceiTcr, 
rent  the  same,  collect  the  money  therefor,  with  general  authority  to  look 
after  and  care  for  the  property,  and'  if  deemed  advisable,  to  mske  re- 
pairs thereon  and  keep  the  same  insured;  to  continue  the  rental  con- 
tract existing  upon  the  property,  should  he  deem  advisable  to  c'o  so,  and 
receive  and  collect  the  rents  from  the  tenant  or  lessees  thereof  under 
the  terms  and  conditions  of  the  rental  contract  now  in  force.  The  ov\et 
further  provided  that  the  receiver  should  have  such  other  and  further 
rights,  authority  and  powers  in  the  premises  as  the  court  may  frwn 
time  to  time  deem  proper  to  give  and  grant. 

It  is  from  this  interlocutory  order  (the  main  suit  between  plaintiff  and 
defendant  being  still  pending  and  otherwise  undisposed  of)  this  appeal 
is  prosecuted. 

Conclusiofis  of  Fact. — The  evidence  introduced  upon  the  application 
for  a  receivership  shows  that  the  real  property  described  in  the  pleadings 
of  the  several  parties  is  and  was,  when  the  deed  of  trust  was  executed 
by  the  parties,  plaintiff's  separate  property.  The  deed  of  trust  among 
other  things  contains  the  following  stipulation  and  agreement: 

"We,  the  said  Juan  E.  Barrera  and  Julia  C.  de  Barrera,  hereby  trans- 
fer and  assign  unto  the  said  T.  C.  Frost  or  the  legal  owner  and  holder 
of  said  note,  any  and  all  lease  contracts,  together  with  any  and  all  rent 
or  rents  or  lease  money  that  may  hereafter  accrue  or  become  due  and 
payable  upon  said  above  described  property;. this  said  transfer  and  as- 
signments of  said  rents  and  lease  money  collected  by  the  said  T,  C 
Frost  or  the  legal  owner  and  holder  of  said  note,  or  their  agent  or  rep- 
resentative, only  upon  maturity  of  said  note,  or  in  default  of  the  pay- 
ment of  premium  upon  insurance  or  in  the  payment  of  taxes,  assess- 
ments or  charges  upon  or  against  said  property  or  failure  to  make  proper 
repairs ;  and  after  all  such  said  amounts,  together  with  interest  thereon, 
have  been  paid,  then  the  said  mortgagors  herein  shall  again  have  the 
right  to  collect  and  receive  the  said  rent  and  lease  money  \mtil  SMBft 
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other  or  further  default  upon  the  part  of  the  said  Juan  E.  Barrera  and 
Julia  G.  de  Barrera  in  the  payment  of  said  sum  or  sums  or  any  of 
them^  as  herein  above  specified;  provided  further,  that  after  tlie  ma- 
turity of  said  above  described  note,  either  as  per  its  face  or  by  reason  of 
the  same  having  been  declared  due  by  the  said  T.  C.  Frost  or  the  legal 
owner  or  holder  of  said  note,  as  per  the  terms  and  provisions  lierein- 
above  set  forth,  then  and  in  such  event  the  said  T.  C.  Frost  or  the  legal 
owner  and  holder  of  said  note  shall  have  the  right  and  privilege  to  collect 
and  receive  all  such  said  rents  and  lease  money  until  all  of  the  indebted- 
ness, acts  and  obligations  hereinabove  specified  shall  have  been  fully  paid, 
discharged  and  complied  with;  but  when  the  said  T.  C.  Frost  or  the 
legal  owner  and  holder  of  said  note,  or  their  agent  or  reprcs?entative, 
desire  to  collect  and  receive  the  said  rents  under  the  terms  hereof,  they 
shall  notify  the  tenants  and  lessees  of  said  property  and  also  the  mort- 
gagors herein,  and  thereafter  and  thereupon,  the  said  tenants  and  les- 
sees shall  be  bound  and  obligated  to  pay  all  rents  and  lease  money  to  the 
said  T.  C.  Frost  or  the  legal  owner  and  holder  of  said  note,  or  their 
agent  and  representative,  until  otherwise  advised  and  instructed  by  the 
said  T.  C.  Frost  or  the  le?al  owner  and  holder  of  said  note/' 

The  notices  provided  for  in  the  stipulation  recited  were  given  to 
plaintiff  and  her  husband,  and  the  tenants  of  the  property,  as  alleged  in 
defendant's  application  for  the  appointment  of  a  receiver.  It  was  also 
proved  that  Juan  Barrera  is,  as  was  alleged  in  said  application,  insol- 
vent. The  evidence  tends  to  show  that  the  time  of  payment  of  the  note 
secured  by  the  deed  of  trust  was  extended  for  a  consideration  paid  by 
Juan  Barrera  to  the  defendant  without  plaintiff's  knowledge  or  con- 
sent, as  alleged  in  her  petition.  The  land  described  in  plaintiff's  pe- 
tition was  leased  by  Juan  E.  Barrera  to  the  San  Antonio  Brewing  As- 
sociation on  the  28th  day  of  April,  1902,  for  twenty-four  consecutive 
months  at  a  monthly  rental  of  $83.35.  Said  lease  began  on  the  28th  day 
of  April,  1902,  and  is  to  continue  for  twenty-four  months  thereafter.  It 
does  not  appear  that  the  plaintiff  was  a  party  to  such  lease. 

Conclusions  of  Law. — 1.  We  can  not  sustain  appellant's  contention, 
made  under  the  first  and  second  assignments,  that  appellee  was  not  en- 
titled to  have  a  receiver  appointed,  ^Tbecause  it  did  not  appear  from  his 
application  that  he  had  no  adequate  remedy  at  law;  but,  on  the  con- 
trary, it  appeared  that  the  law  furnished  him  an  adequate  remedy  which 
he  could  exercise  by  suing  out  a  writ  of  sequestration." 

The  evident  purpose  of  the  receivership  waste  save  the  rent^  accruing 
under  the  lease  in  esse,  rent  the  property  upon  the  termination  of  such 
lease,  keep  the  property  in  such  repair  and  condition  as  it  could  be 
rented  continually,  and  to  collect  such  rents  and  bring  them  into  court 
so  they  could  be  applied  to  the  discharge  of  the  debt  which  they  were 
assigned  by  plaintiff  and  her  husband  to  secure.  That  this  purpose 
could  not  be  accomplished  by  sequestration  proceedings  is  clear.  Had 
the  property  been  sequestered  the  appellant  would  have  had  the  right 
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to  remain  in  possession  of  the  same  by  executing  a  bond  as  is  provided  by 
article  4873  of  the  Revised  Statutes;  and  in  that  event,  would  ''not  be 
required  to  account  for  *  *  *  the  revenue  or  rent  of  the  sama* 
Art.  4882,  Rev.  Stats.  Though  under  the  express  contract  of  appellant 
and  her  husband  with  the  appellee  the  latter  was  entitled  to  rents  that 
might  become  due  and  payable  upon  the  property,  such  rents  could,  by 
the  very  terms  of  the  statute,  have  been  withheld  from  him  had  he  in- 
voked the  legal  remedy  of  sequestration. 

2.  But  it  is  insisted  by  appellant  under  her  third  assignment  that 
appellee  had  another  adequate  legal  remedy,  in  that  it  appears  from  the 
application  he  had  given  notice  to  the  tenant  of  his  rights,  under  the 
terms  of  the  mortgage,  to  pay  the  rents ;  and  therefore  could  recover  such 
rents  by  a  suit  at  law  against  the  tenant.  It  may  be  conceded  that  he 
had  the  right  to  collect  by  suit  the  rents  accruing  from  the  lease  of  the 
San  Antonio  Brewing  Association,  the  tenant  in  possession.  Yet  this 
would  be  far  from  an  adequate  remedy.  To  protect  itself  against  the 
claim  of  the  plaintiff  that  the  lease  is  void  as  against  her,  the  associa- 
tion might  force  appellee,  to  sue  for  every  monthly  installment  of  tlie 
rent  as  it  fell  due  under  the  terms  of  its  lease,  thus  requiring  a  multi- 
plicity of  suits,  with  the  attendant  costs,  expense  and  vexation  to  accom- 
plish the  purpose  that  can  be  obtained  in  a  single  suit  by  invoking  the 
equitable  remedy  that  is  sought  in  this  case. 

But  this  is  not  all  that  goes  to  show  the  inadequacy  of  such  legal  rem- 
edy. If  it  is  true,  as  plaintiff  alleges  in  her  petition,  that  the  mortgage 
on  her  separate  estate  from  which  the  rents  ensue  is  void — ^her  husband 
being  insolvent  and  she  not  being  personally  liable — the  only  security 
appellee  has  for  the  payment  of  his  debt  is  the  rents  accruing  from  the 
corpus  of  the  mortgaged  estate.  This  right  to  collect  and  appropriate 
the  rents  to  the  payment  of  the  debt,  by  the  very  terms  of  the  assignment, 
is  continued  in  the  appellee  until  the  entire  debt,  principal,  and  interest 
and  attorney's  fees,  is  fully  paid  off  and  discharged.  The  aggregate 
rents  that  will  accrue  under  the  lease  of  the  brewing  association  during 
the  time  of  its  existence  will  fall  far  short  of  a  sufficient  sum  to  extin- 
guish the  indebtedness.  If,  then,  it  should  be  conceded  that  during  the 
term  of  the  lease  the  remedy  of  collecting  the  rents  from  the  brewing 
association  by  suit  or  suits  at  law  is  adequate,  this  remedy  expires  with 
the  lease,  leaving  only  a  fraction  of  the  debt  paid,  with  the  right  of  plain- 
tiff to  resume  possession,  control  and  disposition  of  her  property,  unless 
appellee  has  some  other  remedy.  He  can  not  then,  without  invoking  the 
aid  of  a  court  of  equity,  lease  the  property  or  keep  it  in  repair  so  that  it 
may  be  rented.  Without  such  aid  he  is  left  completely  at  the  merey  of 
the  plaintiff.  Such  mercy  is  not  apt  to  be  tempered  with  justice  or 
equity.  It  is  not  mercy  but  justice  that  appellee  seeks  and  shows  him- 
self entitled  to. 

3.  Neither  do  we  think  the  court  erred  in  overruling  the  exception 
taken  to  the  application  that  it  does  not  allege  the  mortgaged  property 
is  probably  insufficient  to  discharge  the  debt,  there  being  an  absence  of  a 
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direct  allegation  that  the  property  has  been  released  from  the  mortgage. 
It  is  expressly  provided  by  statute  that  a  receiver  may  be  appointed  in  an 
action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and  the  sale  of 
the  mortgaged  property  when  it  appears  that  the  condition  of  the  mort- 
gage has  not  been  performed,  and  the  property  is  probably  insuflBcient  to 
discharge  the'  mortgage  debt  Art.  1463,  sec.  2,  Bev.  Stats.  It  is  apparent 
from  the  allegations  in  the  application  that  the  "condition  of  the  mort- 
gage has  not  been  performed;"  and  we  think  equally  apparent,  if  the 
allegations  in  appellant's  petition  may  be  taken  in  connection  with  those 
in  appellee's  application,  that  the  property  mortgaged  is  probably  "insuf- 
ficient to  discharge  the  mortgage  debt."  Such  "probable  insufficiency*' 
certainly  exists  if  there  is  any  probability  of  plaintiff  maintaining  her 
allegation  that  the  mortgage  has  been  discharged  and  the  property  re- 
leased from  its  operation.  To  hold  that  there  is  no  such  probability 
would  be  to  prejudice  her  case;  and  would,  under  the  view  of  the  law 
taken  by  her  counsel,  defeat  appellee's  right  to  the  receivership  by  show- 
ing she  had  no  cause  of  action  herself.  But  however  this  may  be  as  to  the 
sufficiency  of  the  allegations  of  appellee's  application  to  bring  his  right 
to  the  appointment  of  a  receiver  within  the  terms  of  the  statute  cited, 
his  right  to  a  receiver  is  not  limited  by  its  provisions,  for  section  4  of 
the  same  article  provides  that  a  receiver  may  be  appointed  "in  all  other 
cases  where  receivers  have  heretofore  been  appointed  by  the  usages  of 
the  court  of  equity."  By  the  usages  of  courts  of  equity  receivers  have 
ever  been  appointed  pendente  lite  when  it  is  provided  by  the  mortgage 
that  the  mortgagee  shall  have  the  rents  and  profits  after  a  default;  for 
otherwise,  since  the  owner  of  the  equity  of  redemption,  where  the  mort- 
gagee's right  of  entry  upon  the  happening  of  a  default  is  taken  away,  or, 
as  in  this  State,  does  not  exist  unless  expressly  given  by  the  mortgagor, 
the  holder  of  the  mortgage  would  be  deprived  of  a  valuable  part  of  his 
security.  Jones  on  Mort.,  sec.  1516,  and  authorities  cited  in  note;  Smith 
on -Receiverships,  sec.  172(a) ;  Beach  on  Receivers,  sec.  84.  But  "in  all 
cases  where  the  rents  of  the  property  are  not  specifically  pledged  as  secvr 
rity  for  the  debt  to  entitle  a  mortgagee  to  a  receiver  of  the  mortgaged 
premises,  and  of  the  rents  and  profits,  he  must  show,  first,  that  the  prop- 
erty is  an  inadequate  security  for  the  debt  with  interest  and  costs  of  suit; 
and  second,  that  the  mortgagor  or  other  person  who  is  personally  liable 
for  the  payment  is  insolvent,  or  beyond  the  jurisdiction  of  the  court,  or 
of  such  doubtful  responsibility  that  an  execution  against  him  for  the 
deficiency  would  prove  unavailing."    High  on  Receivers,  sec.  666. 

4.  The  fifth  assignment  of  error  complains  of  the  court's  appointing 
a  receiver,  because  it  appears  from  the  undisputed  testimony  that  plain- 
tiff's property  is  discharged  from  appellee's  debt  by  reason  of  the  exten- 
sion of  time  granted  Juan  E.  Barrera  for  the  payment  of  the  mortgage 
debt.  The  insistence  under  the  assignment  is  that  as  appellant  was  not 
personally  liable  for  the  debt,  the  mortgage  given  on  her  separate  estate, 
being  only  collateral  security  for  its  payment,  was  released  by  the  exten- 
sion of  the  time  of  payment,  given  without  her  knowledge  or  consent. 
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If  it  be  conceded  that  appellant  is  correct  in  her  contention  that  the 
mortgaged  property  was  released,  it  would  show  that  a  greater  necessity 
for  the  appointment  of  a  receiver  is  presented.  In  event  of  such  release, 
the  principal  obligor  for  the  debt  being  insolvent,  the  only  security  eppel- 
lee  would  have  is  that  afforded  by  the  transfer  and  assignment  of  the 
rents  of  the  estate;  for  such  rents  are  community  property  (Hayden  t. 
McMillen,  4  Texas  Civ.  App.,  479),  and  by  virtue  of  the  Assignment  can, 
by  the  express  agreement  of  plaintiff  and  her  husband,  be  subject  eel  to  tlie 
payment  of  the  debt.  We  have  demonstrated  under  previous  assignments 
that  appellee  has  no  adequate  remedy  at  law  for  enforcing  the  agreement 
and  must  resort  to  equitable  relief,  which  can  be  obtained  by  the  appoint* 
ment  of  a  receiver. 

5.  Suppose  the  undisputed  evidence  does  show,  as  is  contended  by 
appellant,  that  the  lease  to  the  San  Antonio  Brewing  Association  is  void 
because  she  is  not  a  party  to  it,  what  answer  does  it  furnish  to  appellee's 
right  to  have  a  receiver  appointed?  If  void,  in  the  sense  that  it  is  not 
binding  on  the  lessee,  the  greater  the  reason  for  having  a  receiver,  author- 
ized to  make  a  valid  lease  so  that  the  rents  may  be  collected  according  to 
its  terms.  Again,  if  appellant,  haVing  recognized  the  leiso  in  the  deed 
of  trust  by  assigning  the  'lease  money,''  can  be  heard  to  say  it  is  void, 
the  occupant  of  the  premises  is  liable  for  the  reasonable  value  of  its  use 
and  occupation,  and  this  value,  being  assigned  to  appellee,  can  by  a  court 
of  equity,  by  means  of  a  receiver,  be  collected  and  appropriated  towards 
the  discharge  of  the  indebtedness. 

6.  Again  it  is  contended  that  the  court  erred  in  appointing  a  receiver 
with  authority  to  collect  the  rents  of  appellant's  separate  o?tnto  for  an 
indefinite  period  of  time,  because  she  is  thereby  deprived  of  the  use  and 
benefit  of  her  property  without  her  consent  and  without  due  course  of 
law. 

The  period  for  which  the  receiver  is  appointed  can  not  extend  beyond 
the  time  the  debt  is  paid.  The  assignment  of  the  rents  is  until  then. 
In  this  assignment  the  appellant  joined  with  her  husband.  It  can  noi^ 
then,  be  said  she  did  not  consent  to  the  terms  of  the  assignment  nor  can 
it  be  said  "due  course  of  law"  will  not  permit  a  court  of  equity  to  enforce 
the  terms  of  a  valid  contract  where  the  law  furnishes  no  adequnte  rem- 
edy. As  long  as  the  relation  of  husband  and  wife  existe  between  Juan 
E.  Barrera  and  appelhnt,  the  rents  of  the  mortgaged  property  can,  by 
virtue  of  the  assignment,  be  subjected  to  the  payment  of  the  debt  until 
it  is  fully  satisfied  and  discharged ;  and  so  long,  if  a  court  of  equity  deem 
it  necessary,  may  the  receivership  be  continued. 

There  :s  no  error  in  the  judgment,  and  it  is  afSrmed. 

Affirmed. 
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Dbumm-Flato  Commission  Company  v.  Union  Meat  Company. 

Decided  November  25.  1903. 

Sale  of  Cattle— Damages  Against  Factor. 

Evidence  considered  and  held  insufficient  to  sustain  a  Judgment  in  dam- 
ages against  a  factor  for  losses  on  sale  of  cattle. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Ball  £  Ingram,  for  appellant. 

J.  E.  Webb,  for  appellee. 

NEILL,  Associate  Justice. — ^Appellee,  plaintiff  below,  sued  appel- 
lant, defendant  below,  to  recover  damages  alleged  to  have  been  caused 
by  defendant's  negligence  in  classifying  below  their  grade  and  in  selling 
for  less  than  their  market  value  298  head  of  cattle  shipped  from  San 
Antonio,  Texas,  and  consigned  by  plaintiff  to  defendant  as  a  factor  for 
sale  at  East  St.  Louis,  111.  The  plaintiff  alleged  that  the  cattle  were  fat 
and  marketable^  but  that  defendant  negligently  classified  them  as  thin, 
rough  and  common  cattle,  and'  sold  thcia  below  their  market  value  at 
East  St.  Louis  on  certain  days  of  March,  1902,  to  plaintiff's  damages 
in  the  sum  of  $746.G1. 

The  defendant  answered  by  a  general  denial,  and  the  case  was  tried 
before  a  jury  and  the  trial  resulted  in  a  judgment  in  favor  of  plaintiff 
for  the  sum  of  $500. 

The  conclusions  we  have  formed  from  reading  and  carefully  consider- 
ing all  the  evidence,  in  our  view,  render  it  unnecessary  to  a  proper  dis- 
position of  this  appeal  to  consider  all  of  appellant's  assignments  of  error. 

There  is  not  a  scintilla  of  evidence  tending  to  show  that  the  animals 
or  any  of  them  were  classified  by  the  defendant  or  sold  by  it  a?  thin, 
rough  or  common  cattle.  On  the  contrary  the  undisputed  evidence 
shows  that  it  is  not  customary  for  factors  to  classify  and  sell  cattle  in 
the  market  at  East  St.  Louis  by  classification.  The  invariable  custom  is 
for  the  factors  to  whom  they  are  consigned  to  exhibit  them  in  the  market 
for  sale,  and  sell  them  for  the  highest  price  that  can  be  obtained.  The 
great  preponderance  of  evidence  shows  that  this  method  of  sale  was 
adopted  by  the  defendant,  the  cattle  exhibited  to  the  buyers,  due  care 
and  diligence  taken  and  good  faith  exercised  by  the  defendant  to  sell 
them  at  the  highest  market  price  obtainable,  and  after  the  exercise  of 
such  care  and  diligence  they  were  sold  at  the  best  price  that  could  be 
obtained.  It  may  be  that  it  could  be  found  from  the  evidence  that  other 
cattle  of  the  same  or  of  no  higher  grade  or  quality  were  sold  in  the 
market  there  at  the  same  time  for  better  prices.  If  this  should  be  con- 
ceded, it  is  not  puflficient  evidence,  even  if  it  tends  in  that  direction,  to 
show  that  the  defendant  was  guilty  of  negligence  in  selling  the  cattle 
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below  their  market  value.  For,  as  the  court  instructed  the  jniy,  *^ 
defendant's  agent  exercised  ordinary  care,  skill  and  diligence  to  obtain 
the  fair  market  value  of  the  cattle/*  defendant  was  entitled  to  a  verdict, 
"although  the  jury  may  have  believed  from  the  evidence  that  the  cattle 
were  sold  for  less  than  their  market  value.'*  As  is  said  by  Judge  Cooley: 
"Whoever  bargains  to  render  service  for  another  undertakes  for  good 
faith  and  integrity,  but  he  docs  not  agree  that  he  will  commit  no  errors. 
For  negligence,  bad  faith  or  dishonesty,  he  would  be  liable  to  his  em- 
ployer; but  if  he  is  guilty  of  neither  of  these,  the  master  or  employer 
must  submit  to  such  incidental  losses  as  may  occur  in  the  course  of  the 
empbyment,  because  these  are  incidents  to  all  avocations,  and  no  nne^ 
by  any  implication  of  law,  ever  undertakes  to  protect  another  against 
them.'"'    Page  v.  Wells,  37  Mich.,  415. 

The  testimony  of  defendant's  witness  Joe  Berry  in  regard  to  a  sale 
of  Mr.  Butler's  cattle  in  April,  1901,  which  was  drawn  out  on  ciwa- 
examination  by  plaintiff's  counsel,  was  wholly  irrelevant  and  immaterial 
to  any  issue  in  this  case,  and  could  not,  therefore,  be  impeached  by  in- 
troducing evidence  to  the  contrary,  as  was  done  in  this  case  by  the  testi- 
mony of  Mr.  Butler,,  which  gave  an  entirely  diflFcrent  version  of  the 
transaction.  '  Smye  v.  Qroesbeeck,  73  S.  W.  Rep.,  972. 

Besides,  the  testimony  of  Butler  was  extremely  prejudicial  to  the 
defendant,  and  we  can  account  for  the  verdict  being  against  the  over- 
whelming weight  of  the  testimony  only  upon  the  hypothesis  that  its  con- 
sideration influenced  the  jury. 

Because  the  verdict  upon  the  question  of  negligence  finds  no  support 
in  the  evidence,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Galveston,  Harbisburq  &  San  Antonio  Eailway  Company  v. 

Fred  Brown. 

Decided  November  26.  1903. 

1. — ^Master  and  Serrant — ^Inspection — ^Railway  Brakeman. 

A  railway  freight  brakeman  owes  no  duty  of  inspection  to  discover  the  dan- 
gerous proximity  of  a  right  of  way  fence  post  to  a  spur  track  at  a  point  not  on 
the  road  over  which  he  runs. 

8. — Same — ^Assumed  Risk — Pleading. 

Where  the  defendant  company  in  an  action  for  personal  injury  brought  by 
an  employe  does  not  plead  assumed  risk,  it  is  not  entitled  to  a  charge  on  that 
defense. 

Appeal  from  the  District  Court  of  Val  Verde.  Tried  below  before 
Hon.  J.  M.  Goggin. 

Baker,  Bolts,  Baker  &  Lovett  and  EUis  A  Love,  for  appellant 

Joseph  Jones,  H.  I.  Moore,  and  ff.  E.  McManis,  for  appellee. 

NEILL,  Associate  Justice. — ^This  snit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to  have 
been  inflicted  by  the  negligence  of  the  latter.  Appellant's  answer  con- 
sisted of  a  general  denial  and  plea  of  contributory  negligence. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  appellee 
for  $12,000. 

The  evidence  shows  that  on  the  2d  day  of  July,  1902,  the  appellee  was 
in.  the  employment  of  appellant  as  a  brakeman  on  one  of  its  freight 
trains  which  was  run  over  its  road  from  Sanderson  to  Del  Eio;  that 
when  the  train  reached  Langtry,  an  intermediate  station,  its  engine 
ran  out  on  a  spur  track  there  and  picked  up  a  car  for  the  purpose  of 
placing  it  in  the  train;  that  when  the  engine  was  returning  with  the 
car  appellee,  in  the  discharge  of  his  duty  as  brakeman,  was  riding  on 
the  side  of  the  car  with  one  foot  in  the  stirrup  and  the  other  on  the 
oil  box,  holding  to  the  handhold  and  brake  wheel — which  was  the  cus- 
tomary, proper  and,  ordinarily,  safe  position — ^for  the  purpose  of  getting 
down  and  setting  the  switch  when  the  engine  should  pass  over  it,  so 
the  car  could  be  backed  upon  the  main  track  and  coupled  to  the  train ; 
that  while  riding  in  such  manner,  in  the  exercise  of  ordinary  care,  ap- 
pellee was  brought  in  violent  contact  with  a  fence  post  standing  on 
appellant's  right  of  way  in  dangerous  proximity  to  said  spur  track,  of 
which  dangerous  proximity  he  was  wholly  ignorant,  whereby  he  was 
mashed  and  bruised  and  seriously  and  permanently  injured. 

Prom  these  facts  we  conclude,  (1)  that  appellant  was  guilty  of  neg- 
ligence in  allowing  the  fence  post  to  stand  in  such  proximity  to  its 
track  as  endangered  its  trainmen  when  in  the  discharge  of  the  duties 
of  their  employment;  (2)  that  such  negligence  was  the  proximate  cause 
of  appellee's  injuries;  (3)  that  appellee  was  guilty  of  no  negligence 
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proximately  contributing  to  his  injuries;  and  (4)  that  by  reason  of 
the  injuries  inflicted  by  such  negligence^  appellee  has  been  damaged 
in  the  amount  found  by  the  jury. 

Conclusions  of  Law. — 1.  The  appellee  owed  no  duty  of  inspection  to 
discover  the  dangerous  proximity  of  the  post  to  the  track,  which  was 
due  alone  to  appellant's  negligence.  Galveston,  H.  &  S.  A.  Railway  Ca 
V.  Morston,  6  Texas  Ct.  Rep.,  637,  71  S.  W.  Rep.,  770 ;  Gulf,  C.  &  S-  F. 
Railway  Co.  v.  Darby,  67  S.  W.  Rep.,  446 ;  International  &  G.  N.  Rail- 
way Co.  V.  Bearden,  71  S.  W.  Rep.,  559;  Railway  Co.  v.  Moore,  CS 
S.  W.  Rep.,  559 ;  Houston  Elec.  Co.  v.  Robinson,  76  S.  W.  Rep.,  209 ; 
Railway  Co.  v.  Oram,  49  Texas,  341 ;  Bonner  v.  La  None,  80  Texas,  117, 
15  S.  W.  Rep.,  803;  Railway  Co,  v.  Slinkard,  17  Texas  Civ.  App.,  585; 
Texas  &  P.  Railway  Co.  v.  Swearingen,  122  Fed.  Rep.,  204;  Anderberg 
V.  Railway  Co.,  98  111.  App.,  207.  Hence,  the  court  did  not  err  in  re- 
fusing special  charge  number  1  requested  by  appellant's  counseL 

2.  The  appellant,  not  having  plead  assumed  risk,  was  not  entitled 
to  the  special  charge  asked  by  itis  counsel  submitting  such  an  issue. 
International  &  G.  N.  Railway  Co.  v.  Harris,  95  Texas,  349.  Besides, 
the  evidence  did  not  warrant  its  submission,  for  it  shows  that  appellee 
clid  not  know  of  the  post  standing  near  the  spur  track.  If,  however, 
such  an  issue  could  be  deemed  to  have  arisen  from  the  pleadings  and 
evidence,  it  was  properly  submitted  by  the  eighth  paragraph  of  the 
court's  charge.  Railway  Co.  v.  Henning,  91  Texas,  347 ;  Railway  Co.  t. 
Bingle,  91  Texas,  288;  Railway  Co.  v.  McLane,  24  Texas  Civ.  App., 
322 ;  Railway  Co.  v.  Ingelhom,  24  Texas  Civ.  App.,  326 ;  Railway  Co,  t. 
Harris,  95  Texas,  346. 

3.  Our  conclusions  of  fact  dispose  of  the  assignments  which  com- 
plain of  the  court's  refusal  to  grant  a  new  trial  upon  the  ground  tliat 
the  Verdict  is  excessive  and  not  warranted  by  the  evidence.  The  case 
of  Railway  Co.  v.  Jones,  68  S.  W.  Rep.,  190,  is  directly  applicable  to 
the  question  raised  by  these  assignments. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Bbidge  v.  Cabter,  Guardian.    •  591 

W.  E.  Bridge  v.  Mollie  Carter^  Guardian. 

Decided  November  25,  1903. 

Iw — ^Jadgment — ^Evidence. 

Kvidenoe  ooudidered,  and  Iield  sufficient  to  support  a  judgment  on  promis- 
sory notes. 

8. — ^ForeclOBare  of  Lien— Jurisdiction  of  District  Court. 

The  district  court  has  jurisdiction  over  a  suit  to  foreclose  a  vendor's  lien 
on  land,  irre;>pcctive  of  the  amount  involved,  and  may  render  judg;meut  against 
the  lien,  but  for  the  debt,  though  it  be  less  than  the  jurisdictional  auiuunt. 

Sf. — ^Evidence — ^Transaction  with  Decedent. 

The  trial  court  did  not  err  in  refusing  to  admit  the  testimony  of  the  defend- 
ant as  to  his  transactions  with  the  deceased  mother  of  the  plaintiff  in  her  life  time. 

. :  Appeal  from  the  District  Court  of  Colorado.    Tried  below  before  the 
Hon.  M.  Kennon. 

Adkins  &  Green,  for  appellant. 

Foard,  Thompson  &  Townsend,  for  appellee. 

GARRETT,  Chief  Justice. — Mollie  Carter,  as  guardian  of  the  estate 
of  Earl  Carter,  a  minor,  brought  this  suit  against  W.  E.  Bridge  to  rec:over 
upon  two  promissory  notes  for  the  sum  of  $250,  each  bearing  interest  at 
the  rate  of  8  per  cent  per  annum,  and  providing  for  10  per  cent  attor- 
ney fees.  The  plaintiff  alleged  that  the  notes  were  secured  by  a  vendor's 
lien  upon  certain  land  which  was  fully  described  in  the  petition.  Pay- 
ments amounting  to  $224.32  were  pleaded  by  the  defendant  The  cause 
was  tried  by  the  court  without  a  jury  and  resulted  in  a  judgment  in  favor 
of  the  plaintiff  against  the  defendant  for  the  sura  of  $429.45. 

The  evidence  did  not  show  a  vendor's  lien  and  none  was  allowed  or 
foreclosed.  All  of  the  defendant's  credits  except  two,  one  for  $20  and 
the  other  for  $10,  were  allowed  by  the  court.  In  her  petition  plaintiff 
allowed  no  credits.    The  facts  support  the  judgment. 

It  is  contended  here  that  the  court  below  upon  the  facts  that  were 
developed  in  the  evidence  should  have  rendered  judgment  dismissing  the 
cause  for  the  want  of  jurisdiction.  Upon  the  authority  of  Ablowich  v. 
Bank,  95  Texas,  429,  the  trial  court  was  correct  in  retaining  jurisdic- 
tion, and  rendering  judgment  for  the  amount  due  on  the  notes  after  the 
evidence  failed  to  show  a  lien.  There  was  no  plea  by  the  defendant  that 
the  averments  either  as  to  the  lien  or  the  amount  due  on  the  notes  were 
fraudulently  made  for  the  purpose  of  conferring  jurisdiction. 

By  the  third  assignment  of  error  the  defendant  complains  of  the  rejec- 
tion of  his  testimony  to  show  the  payment  of  the  sums  of  $20  and  $10. 
He  was  not  a  competent  witness  against  the  minor  plaintiff  as  to  trans- 
actions with  the  deceased  Susie  Carter,  who  was  the  mother  of  the  plain- 
tiff Earl  Carter,  and  whose  heir  the  minor  was,  and  was  not  called  by 
the  plaintiff  to  testify  to  any  transaction  with  the  deceased,  and  there 
waa  therefore  no  error  in  excluding  his  testimony  to  show  the  payments. 
There  was  no  error  in  the  judgment  and  it  will  be  affirmed. 

Afp^rvied, 

Writ  of  error  refused. 


594  WiLLARD  V.  Sanford. 

S.  L.  WiLLARD  y.  Mrs.  Tedy  Saxford. 

Decided  November  25,  1903. 

* 

Sale  of  Land — ^Recoveiy  for  Deficiency — Mntnal  Mistake. 

When  it  transpires  in  a  sale  uf  land  that  by  the  mutual  mistake  of  the  pur* 
chaser  and  the  Heller  the  deficiency  m  tiie  quantity  of  the  land  as  contnctisd 
and  as  surveyed  is  gross,  equity  will  afl'ord  i^licf  to  the  purchaser  to  the  exUnt 
of  the  value  of  the  deficiency. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hob. 
Tom.  C.  Davis. 

2?.  M.  Short  &  Sons,  for  appellant. 

Bryarly  &  McK night,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellee  brought  tliis  snit 
against  appellant  to  recover  the  amount  due  upon  tlie  purchase  moDcy 
note  for  a  tract  of  140  3-4  acres  of  land  sold  by  her  to  appellant,  and  to 
foreclose  her  vendor's  lien  upon  said  land. 

The  answer  of  the  defendant  adr(iitted  the  execution  of  the  note,  but 
averred  in  substance  that  there  had  been  a  failure  of  title  to  23  2-5  acres 
of  the  land  for  the  purchase  money  of  which  the  note  was  given,  and 
prayed  that  the  value  of  said  23  2-5  acres  be  deducted  from  the  amount 
due  on  the  note. 

The  cause- was  tried  in  the  court  below  without  a  jury  and  judgment 
rendered  for  plaintiff  in  accordance  with  the  prayer  of  her  petition. 
The  trial  court  filed  conclusions  of  law  and  fact,  and  from  the  fads 
found  by  the  court  and  the  undisputed  evidence  in  the  case  we  deduce 
the  following: 

Appellee,  on  October  14, 1899,  conveyed  to  appellant  the  G.  R.  Hughes 
pre-emption  survey  in  Shelby  County,  and  in  part  payment  of  the  pur- 
chase money  for  said  land  appellant  executed  the  note  sued  on.  The  land 
is  described  in  the  deed  as  IGO  less  19^/4  acres,  which  had  been  previously 
sold  by  appellee,  said  160  acres  being  described  by  metes  and  boimds. 
At  the  time  this  deed  was  executed  the  survey  had  not  been  patented.  As 
originally  surveyed  23  2-5  acres  of  the  Hughes  survey  conflicted  with  the 
Graham,  which  is  an  older  survey.  This  23  2-5  acre  conflict  was  em- 
braced within  the  field  notes  set  out  in  the  deed  from  appellee  to  appel- 
lant, and  appellant  purchased  same  in  good  faith  believing  that  it  was 
a  part  of  the  Hughes  survey. 

The  trial  court  also  found  that  the  appellee  did  not  discover  the  con- 
flict in  the  two  surveys  until  after  her  conveyance  to  appellant.  After 
appellant  purchased  the  land  he  applied  for  a  patent,  which  was  ref«??d 
because  of  an  apparent  conflict  with  the  Graham  survey.  This  was  the 
first  notice  appellant  had  of  such  conflict.  A  resurvey  of  the  Hughes 
pre-emption  made  under  order  of  the  Commissioner  of  the  Land  OfiSoe 
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demonstrated  that  23  2-5  acres  of  land  embraced  in  the  deed  from  ap- 
pellee to  appellant  was  a  part  of  the  Graham  survey. 

This  23  2-5  acres  strip  was  in  the  constructive  possession  of  the  owners 
of  the  Graham  survey  at  the  time  appellant  purchased,  and  is  now  held 
by  them. 

This  23  2-5  acre  strip  was  in  the  constructive  possession  of  the  owners 
to  appellant,  and  he  testifies  that  he  would  not  have  purchased  any  of  the 
land  if  he  had  known  he  was  not  getting  title  to  the  23  2-5  acres  strip. 
The  191/4  acres  referred  to  in  the  deed  as  not  conveyed  thereby,  formed 
no  part  of  23  2-5  acres  involved  in  this  suit,  and  on  account  of  the  con- 
flict with  the  Graham  survey  the  quantity  of  land  to  which  appellant  has 
title  is  23  2-5  acres  less  than  the  quantity  conveyed  to  him  by  the  appellee. 

The  finding  of  the  trial  court  that  appellee  did  not  know  of  the  con- 
flict until  after  she  had  conveyed  the  land,  taken  in  connection  with  the 
undisputed  fact  that  the  23  2-5  acres  was  embraced  within  the  boundaries 
set  out  in  the  deed,  and  the  further  finding  of  the  court  that  appellant 
did  not  know  of  the  conflict  and  thought  he  was  buying  the  23  2-5  acres, 
presents  a  case  of  mutual  mistake  as  to  the  quantity  of  land  sold  against 
which  equity  will  give  the  purchaser  relief,  the  deficiency  in  quantity 
being  gross.  Mitchell  v.  Zimmerman,  4  Texas,  75;  O'Counell  v.  Dike, 
29  Texas,  299 ;  Moore  v.  Hazlewood,  67  Texas,  G2G ;  Wheeler  v.  Boyd> 
69  Texas,  293 ;  Walling  v.  Kennard,  10  Texas,  508. 

The  trial  court  held  that  because  there  was  no  fraud  or  affirmative 
misrepresentation  on  the  part  of  appellee,  and  because  appellant  by  ihe 
use  of  ordinary  diligence  would  have  discovered  the  conflict  before  he 
purchased  the  land,  he  was  not  entitled  to  recover. 

Neither  of  the  reasons  given  by  the  court  authorize  a  judgment  for 
the  plaintiff  under  the  facts  found  showing  a  mutual  mistake  as  to  tho 
boundaries  of  the  land  and  the  resultant  deficiency  in  the  quantity  of 
land  sold. 

It  would  be  inequitable  and  unjust  to  compel  appellant  to  pay  for  land 
which  he  did  not  get,  and  which  under  the  findings  of  the  trial  court  both 
lie  and  the  appellee  thought  at  the  time  the  sale  was  made  was  a  part  of 
the  Hughes  survey,  and  would  become  the  property  of  appellant  under 
the  deed  executed  by  appellee. 

Upon  these  facts  appellant  would  be  entitled  to  compensation  for  the 
loss  of  the  land  to  which  appellee  had  no  title.  The  evidence  is  not  suffi-' 
ciently  definite  as  to  the  valiie  of  the  23  2-5  acres  of  land  for  us  to  fix 
the  amount  which  appellant  should  be  allowed  to  recover  for  its  loss,  and 
for  this  reason  we  can  not  render  judgment  for  the  appellant. 

Because  the  trial  court  erred  in  rendering  judgment  for  the  appellee 
upon  the  facts  as  found  by  the  court,  its  judgment  is  reversed  and  this 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


596  City  of  Coesicana  v.  Andebson. 

City  of  Corsicana  v.  Neill  P.  Anderson. 

Decided  November  28,  1903. 

1^— Dedication  of  Streets — Recording  Map. 

Where  the  owner  of  land  which  has  been  mapped  and  platted  liitD 
blocks,  lots  and  streets  as  an  addition  to  a  city  by  a  map  placed  on  the 
public  record,  sells  and  conveys  the  lots  or  blocks  by  deeds  referring  to  the 
map,  in  the  description  thereof,  it  constitutes  a  dedication  to  the  public  at 
such  streets,  and  the  rights  in  such  streets  become  thereby  vested  in  audi 
purchasers  and  the  public;  and  the  fact  that  the  owner  may  have  enter- 
tained a  different  intention  from  that  manifested  by  such  acts  is  of  no  con- 
sequence. 

Zr— Same— Dedication  Irrevocable— Estoppel  in  Pais. 

The  principle  upon  which  the  irrevocable  nature  of  a  dedication  Is  ooe 
of  estoppel  in  pals;  for  when  land  has  once  been  laid  out  and  map  thereof 
made,  with  lots  and  blocks,  streets  and  alleys  shown  thereon,  and  such 
lots  or  a  part  of  them  have  been  purchased  with  reference  to  such  mapv  it 
would  be  an  act  of  bad  faith  and  a  fraud  upon  those  who  had  so  purchased 
with  a  view  to  and  upon  the  faith  of  such  streets  being  left  open.  Nor  is 
the  principle  limited  in  application  to  the  single  street  on  which  the  loH 
of  the  purchaser  are  situated. 

3ir— Same— Adoption  of  IMap  of  Another. 

Where  the  owner  sells  his  land  with  reference  to  a  plat  in  which  the 
same  is  laid  off  into  lots,  blocks  and  streets,  whether  the  map  was  made  at 
his  instance  or  not,  or  where,  there  being  a  city  map  on  which  the  same  is 
so  laid  off,  he  sells  with  reference  to  such  map,  he  adopts  such  map  by  a 
reference  thereto,  and  his  acts  will  amount  to  a  dedication  of  the  streets. 

4ir— Same— Acceptance  of  Dedication. 

Where  the  owner  of  land  laid  it  off  as  an  addition  to  a  city  and  placed 
on  record  a  map  thereof  showing  lots,  blocks  and  streets,  and  the  dty  olR- 
cers  recognized  the  streets  and  did  some  work  upon  them,  and  an  official 
map  of  the  city  was  made  to  include  such  addition  as  shown  on  such  re- 
corded map,  there  was  an  acceptance  of  the  dedication  of  the  streets  shown 
thereon. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

Richard  Mays  and  B.  R.  Wehh,  for  appellant 

Frost,  Neblett  &  Blanding,  for  appellee. 

TALBOT,  Associate  Justice. — ^The  land  involved  in  this  litigation 
is  designated  as  a  part  of  Eleventh  Street  and  East  Tenth  Avenue  in 
the  '^Houston  &  Texas  Central  Railway  addition*'  to  the  city  of  Corei- 
cana,  and  is  claimed  by  appellee  as  private  property  under  a  lease  from 
said  railway  corfipany.  He  was  engaged  in  the  erection  of  a  woodeQ 
platform  upon  East  Tenth  Avenue,  to  be  used  in  connection  with  t 
cotton  compress  operated  by  him.  The  city  of  Corsicana  claimed  that 
Tenth  Avenue  had  been  dedicated  as  a  public  street  of  said  city,  and 
threatened  to  interfere  and  prevent  the  building  of  said  platform. 
Thereupon  the  appellee  brought  this  suit  to  enjoin  said  city  and  its 
officers  from  such  interference,  and  the  city  answered  and  by  croes 
action  alleged  that  said  Eleventh  Street  had  been  dedicated  also  as  t 
public  street  of  said  city;  that  appellee  had  obstructed  said  street  by 
the  erection  of  platforms  and  buildings  thereon,  and  prayed  that  he  be 
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ousted  therefrom  and  that  said  city  be  quieted  in  its  title  to  said  Elev- 
enth Street  and  recover  possession  of  the  same.  The  case  was  tried  by 
the  court  without  a  jury  and  judgment  rendered  for  appellee  Anderson, 
perpetuating  the  injunction  as  to  Tenth  Avenue,  and  a  recovery  denied 
appellants  on  their  cross-action  as  to  Eleventh  Street. 

The  evidence  shows  that  on  July  26, 1871,  A.  Groesbeck,  W.  J.  Hutch- 
ins,  F.  A.  Bice  and  W.  K.  Baker,  who  will  hereafter  be  referred  to  as 
Groesbeck  and  others,  claiming  to  hold  the  legal  title  to  6871/^  acres 
of  land  adjoining  the  then  town  of  Corsicana,  made  a  map  and  plat  of 
the  same,  showing  blocks,  lots,  streets,  alleys  and  railroad  right  of  way, 
and  placed  the  same  upon  the  deed  records  of  Navarro  County.  At 
the  same  time  Groesbeck  and  others  executed  and  delivered  to  the 
Houston  &  Texas  Central  Bailway  Company  a  deed  conveying  to  it, 
in  consideration  of  its  making  its  depot  and  station  thereon,  a  strip 
300  feet  wide,  through  said  tract  of  land.  This  deed  was  placed  upon 
record  in  said  county  on  the  day  the  map  was  recorded,  and  referred  to 
said  strip  of  land  therein  conveyed  as  having  been  designated  and  shown 
on  said  map  as  '^railroad  reservation/^  There  was  nothing  on  the  map 
or  the  pages  where  it  was  recorded,  referring  to  this  deed,  or  indicating 
that  any  deed  had  been  given  calling  for  said  map  and  explaining  in 
any  manner  the  delineations  thereon.  Said  deed  further  recited  that 
^'other  blanks  and  spaces  appearing  on  said  map,  may  be  mapped,  plat- 
ted or  replatted  over  as  grantors  saw.  fit,*'  and  "to  be  held,  occupied  and 
enjoyed  by  said  company  in  such  manner  and  for  such  purposes'*  as 
it  saw  fit;  that  "said  strip  or  parcel  of  land  shall  be  a  continuous 
strip,  not  intersected  by  any  street  or  way;*'  that  streets  running  at 
right  angles  therewith  should  not  cross  it,  but  should  abut  thereon. 
This  deed  grants  and  dedicates  to  public  use  such  portions  of  streets  and 
alleys,  "other  than  the  railroad  reservation,"  and  "may  be  contiguous 
to  lots  or  blocks  sold  to  any  other  person."  All  other  streets  and  alleys 
designated  on  map  or  portions  of  them  not  contagious  to  lots  conveyed, 
to  remain  the  private  property  of  grantors  or  their  assigns,  and  may  be 
relotted  or  closed  up  as  may  seem  best  to  them. 

In  1874,  Groesbeck  and  others,  or  the  Houston  &  Texas  Central  Bail- 
way  Company,  placed  on  record  a  revised  map  of  the  addition,  and  in 
botii  the  original  and  revised  map  there  were  shown  thereon  block  3 
and  several  other  blocks  as  being  within  what  was  known  as  "reserva- 
tion." These  blocks  were  lotted,  and  in  dotted  red  lines,  and  block  3 
abuts  on  Eleventh  Street  on  the  west  and  East  Tenth  Avenue  on  the 
north.  By  deed  dated  May  13, 1874,  and  filed  for  record  July  28,  1875, 
Groesbeck  and  others  conveyed  to  the  Houston  &  Texas  Central  Bail- 
way  Company  all  the  unsold  parts  of  the  addition,  and  in  September, 
1875,  said  railway  company  placed  on  record  a  re-revised  map  of  said  ad- 
dition, which  eliminated  said  block  3  and  said  other  blocks  situated  in 
''riBservation,"  as  shown  by  said  former  maps,  and  left  the  space  there- 
tofore occupied  by  them  open  and  blank. 

Prior  to  their  conveyance  of  the  unsold  parts  of  said  entire  addition 
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in  1874^  Groesbeck  and  others  sold  a  number  of  lots  and  blocks  in  said 
addition,  referring  to  and  calling  for  the  maps  in  the  description  thereof, 
placed  on  record  by  them.  None  of  these  lots,  however,  were  in  iiie 
"reservation/'  The  railway  company,  after  receiving  their  said  deed 
dated  May  13,  1874,  continued  to  sell  lots  and  blocks  in  said  addition 
to  various  purchasers,  giving  description  thereof  as  shown  and  desig- 
nated on  said  second  map  which  had  been  placed  of  record.  W.  M. 
Elliott  made  a  map  of  said  railway  addition,  which  is  a  duplicate  of  the 
first  and  second  maps,  recorded  in  1871  and  1874  respectively,  and 
shows  block  3  and  blocks  1,  2,  G  and  12,  and  parts  of  Eleventh  Street 
and  East  Tenth  Avenue,  situated  in  "reservation,'*  the  same  as  they  did; 
the  only  difference  being,  the  reservation  was  indicated  in  these  maps 
by  red  dotted  lines,  and  Elliott's  map  represented  it  as  other  portions 
of  the  addition  by  the  usual  black  line.  This  map  made  by  Elliott 
was  adopted  by  the  city  council  of  Corsicana  as  the  official  map  of  said 
city  on  the  4th  day  of  July,  1893. 

The  railway  company  maintained  stock  pens  on  Tenth  Avenue  for 
about  eighteen  years  prior  to  1900.  The  east  line  of  these  pens  did  not 
extend  over  the  east  line  of  the  right  of  way  strip,  but  was  wholly  on  the 
right  of  way,  extending  north  and  south  thereon.  The  size  of  the  stock 
pens  was  cut  down  in  1896,  and  were  entirely  removed  in  1900.  After 
being  reduced  in  size  in  1896,  they  did  not  extend  south  into  Tenth 
Avenue  where  it  would  cross  the  right  of  way.  The  Houston  &  Tcjcjs 
Central  Railway  Company,  prior  to  January,  1889,  was  placed  in  the 
hands  of  a  receiver,  under  whose  authority  one  Dillingham,  as  commis- 
sioner, sold  and  conveyed,  on  January  1,  1889,  all  the  properties  of  said 
company  to  one  Olcott,  who  later  conveyed  the  same  to  the  Houston 
&  Texas  Central  Bailroad  Company,  the  reorganized  corporation,  except 
the  lots  and  blocks  in  said  addition. 

The  heirs  of  John  Cartwright,  who  were  the  owners  of  this  tract  of 
land,  brought  suit  in  the  United  States  Circuit  Court  at  Dallas  in 
1895  against  Olcott  for  said  block  3  and  other  blocks  in  said  addition, 
describing  said  blocks  and  lots  as  designated  on  said  maps,  and  recovered 
judgment  for  said  blocks  by  the  same  designation.    Said  Cartwrights 
brought  suit  in  the  District  Court  of  Navarro  County,  in  1897,  against 
one  F.  M.  Martin,  the  city  of  Corsicana,  and  other  persons,  for  numeroos 
lots  and  blocks  of  land  lying  in  said  addition.    The  case  was  compro- 
mised with  a  number  of  the  defendants,  and  the  Cartwrights  have  made 
deeds  to  them  for  lots  and  blocks  in  said  addition,  calling  for  Elliott's 
map,  and  describing  said  lots  and  blocks  as  shown  and  designated  on 
said  map.     Cartwrights  sued  the  railroad  company  for  the  right  of  way, 
and  it  was  described  in  their  petition  as  being  *'a  strip  300  feet  wide 
running  through  said  addition  according  to  the  revised  map  of  said 
addition  filed  by  the  railway/'    The  heirs  of  Cartwright  conveyed  to  the 
Corsicana  cotton  factory  by  deed  of  July  2,  1900,  blocks  1  and  8 
of  the  railway  addition,  which  blocks  are  situated  in  the  Houston 
&  Texas  Central  Railroad  addition  to  the  city  of  Corsicana,  and  in 
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what  is  designated  as  "reservation/*  said  deed  referring  to  map  of  said 
city  and  addition  made  by  Elliott;  and  also  conveyed  to  James  Garrity, 
J  une  2b,  1*J02,  for  Mill  and  Elevator  Company,  block  34  and  lots  from 
1  to  10  in  block  9,  calling  for  the  map  of  the  railway  addition  and 
also  for  Collin  Street  and  Hunt  Street  of  said  addition.  Hunt  Street 
is  designated  on  Elliott's  map  as  Sixth  Avenue. 

The  heirs  of  Cartwriglit  conveyed  to  a  number  of  different  purchasers 
lots  and  blocks  in  said  addition,  describing  same  according  to  Elliott^s 
map  of  the  city,  and  calling  for  and  referring  to  said  map.  They  also 
conveyed  to  appellee,  Andci-son,  August  G,  1902,  land  in  said  railway 
addition  embracing  block  3  and  a  part  of  East  Tenth  Avenue.  This 
land  sold  to  appellee  is  described  as  beginning  at  the  southeast  comer 
of  block  No.  3  according  to  the  map  of  said  city  made  by  W.  M.  Elliott. 
Appellee  then  conveyed  the  same  land  to  the  Houston  &  Texas  Central 
liailroad  Company,  giving  in  the  deed  the  same  description,  and  on  the 
18th  t!ay  of  August,  1902,  the  railroad  company  executed  a  lease  for 
said  property  to  appellee,  and  he  went  upon  the  land,  began  the  erection 
of  liis  compress,  and  extended  the  platform  into  and  over  Tenth  Avenue. 
The  railroad  company,  April  24,  1900,  made  deed  to  Corsicana  cotton 
factory  for  lots  1  to  10  in  blocks  1  and  2  in  the  "reservation,"  and  on 
May  31,  1901,  made  deed  to  Caldwell  for  blocks  6  and  12  in  the  "reser- 
vation*' both  deeds  referring  to  city  map,  and  in  negotiating  the  sales 
its  representative  exhibited  Elliott^s  map.  Streets  running  east  and 
west  tlirough  the  railway  addition  are  represented  on  all  niaps  as  cross- 
ing the  right  of  way,  and  Eleventh  Street,  running  north  and  south 
and  the  western  boundary  of  said  addition,  is  also  shown  on  said  map  to 
cross  the  right  of  way.  The  city,  for  about  twenty  years,  has  worked 
the  streets  shown  by  the  maps  of  the  railway  addition,  including  Elev- 
enth Street  and  Tenth  Avenue,  excepting  that  portion  of  Tench  Avenue 
which  was  occupied  by  stock  pens,  and  Eleventh  Street  where  it  crosses 
the  railroad  track.  Block  3  abuts  on  Eleventh  Street,  and  Eleventh 
Street  at  this  point  runs  north  and  south  between  said  block  3  and 
Groom's  addition. 

There  is  no  point  made  on  the  pleadings.  Numerous  assignments  of 
error,  1  oweter,  have  been  filed  and  urged,  challenging  the  correctness 
of  the  findings  and  judgment  of  the  lower  court,  but  we  believe  it  will 
be  found,  upon  an  analysis  of  said  assignments,  that  the  questions  em- 
bracing all  the  points  raised  and  presented  for  our  decision,  are:  1. 
Had  the  property  involved  in  this  controversy  been  dedicated  to  public 
use  by  the  acts  and  declarations  of  the  parties  owning  and  dealing  with 
the  same  at  the  time  of  the  lease  by  appellejB?  2.  Had  the  city  of 
Corsicana  at  said  time  accepted  such  dedication  ? 

It  seems  to  be  the  well  settled  doctrine  tliat  where  the  owner  of  land 
which  has  been  laid  off,  mapped  and  platted  into  blocks,  lots  and  streets 
as  an  addition  to  a  city  by  a  map*placed  on  the  public  records,  sells 
and  conveys  the  lots  or  blocks  by  deeds  referring  to  the  map,  in  the 
description  thereof,  it  constitutes  a  dedication   to   the  public  of  such 
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streets^  and  the  rights  in  such  streets  become  thereby  vested  in  sndi 
purchasers  and  in  the  public.  Judge  Moore,  in  treating  of  this  snbjecty 
in  the  case  of  Lamar  County  v.  Clements^  *49  Texas,  354,  said:  *^t  hm 
been  repeatedly  held  by  this  court,  as  well  as  by  many  othecsy  that 
where  the  owner  of  land  lays  out  and  establishes  a  town  and  makes  and 
exhibits  a  map  or  plan  of  the  town,  with  streets  and  public  flqnaies, 
and  sells  the  lots  with  reference  to  such  plan,  the  purchasers  acquire  as 
appurtenant  to  their  lots  all  such  rights,  privileges,  easements  and 
servitudes  represented  by  such  map  or  plan  to  belong  to  them  or  to 
their  owners;  that  the  sale  and  conveyance  of  lots  according  to  such  map 
implies  a  grant  or  covenant,  for  the  benefit  of  the  owners  of  the  lotR| 
that  the  streets  and  other  public  places  represented  by  the  map  shall 
never  be  appropriated  by  the  owner  to  a  use  inconsistent  with  that  rep- 
resented by  the  map  on  faith  of  which  the  lots  are  sold,  and  especially 
so  where  the  use  to  which  the  owner  proposes  converting  them  tends  Id 
lessen  the  value  of  the  lots  thus  sold/'  Oswald  v.  Grenet,  22  Texas, 
94;  Preston  v.  City  of  Navasota,  34  Texas,  684;  Huber  v.  Gazley,  18 
Ohio,  18 ;  City  of  Logansport  v.  Dunn,  8  Ind.,  378 ;  Beatty  v.  Kurts, 
2  Pet,  5G6;  Rowan  v.  Portland,  8  B.  Hon.,  232;  see  also,  Corsicana 
V.  White,  57  Texas,  382;  Bond  v.  Texas  &  P.  Ry.  Co.,  281.  It  is  also 
held  in  said  case  of  Lamar  County  v.  Clements,  49  Texas,  354,  that: 
"Where  the  dedication  is  manifested  by  unequivocal  acts  or  declara- 
tions, upon  which  the  public  or  those  interested  in  such  dedicatians 
have  acted,  the  fact  that  the  owner  may  have  entertained  a  different 
intention  from  that  manifested  by  his  acts  or  declarations  is  of  no  con- 
sequence/* 

In  the  case  of  Oswald  v.  Grenet,  supra,  it  is  said:  ''A  setting  apart 
or  dedication  to  a  public  vm,  to  be  effectual,  need  not  be  by  deed,  nor 
need  it  be  evidenced  by  the  use  of  it  having  been  continued  for  any 
particular  time;  it  is  enough  that  there  has  been  some  clear,  unequivocal 
act  or  declaration  of  the  proprietor  evidencing  an  intention  to  set  it 
apart  for  a  public  use,  and  that  others  have  acted  in  reference  thereto 
and  upon  the  faith  of  such  manifestation  of  intention/'  It  is  further 
said,  tiiat  if  one  owning  land  exhibit  a  map  of  it  on  which  a  street  is 
defined,  though  not  yet  opened,  and  building  lots  be  sold  by  him  with 
reference  to  a  front  or  rear  on  that  street,  this  operates  as  an  immediate 
dedication  of  the  street,  and  the  purchasers  of  lots  have  the  right  to  hate 
the  street  thrown  open  forever/'  Citing  Wyman  v.  Mayer,  11  Wend., 
486,  etc. 

The  principle  upon  which  the  irrevocable  nature  of  a  dedication  is 
founded  is  one  of  estoppel  in  pais.  When  land  has  once  been  laid  out 
and  map  thereof  made,  with  lots,  blocks,  streets  and  alleys  delineated 
and  shown  thereon,  and  such  lots  or  a  part  of  them  have  been  purchased 
with  reference  to  such  map,  it  would  be  an  act  of  bad  faith  and  a 
fraud  upon  those  who  had  so  purchased  with  a  view  to  and  upon  the 
faith  of  such  streets  being  left  open.    It  is  also  said  that  **this  prin- 
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ciple  18  not  limited  in  the  application  to  the  single  street  on  which  the 
lots  of  the  purchaser  are  situated/' 

It  is  contended  by  appellant  that  'Vhere  the  owner  sells  his  land 
with  reference  to  a  plat  in  which  the  same  is  laid  off  into  lots,  blocks 
and  streets,  whether  the  map  was  made  at  his  instance  or  not,  or  where, 
there  being  a  city  map  on  which  the  same  is  so  laid  off,  he  sells  with 
reference  to  such  map,  he  adopts  such  map  by  a  reference  thereto,  and 
his  acts  will  amount  to  a  dedication  of  tiie  streets/'  We  believe  this 
proposition  sound  and  announces  a  principle  well  established  by  the 
American  decisions.  Angell  on  Highways,  sec.  149;  Elliott  on  Boads 
and  Streets,  sec.  117;  Note  to  1  Law.  Rep.  Ann.,  856;  Church  v  Mayor, 
33  N.  J.  L.,  25,  97  Am.  Dec.,  C9C,  and  cases  in  first  note  on  page  706; 
11  Am.  and  Eng.  Enc.  of  Law,  402,  1  Hill,  189,  11  Wend.,  487.  The 
facts  in  this  case  show  that,  while  A.  Groesbeck,  W.  J.  Hutchins,  P.  A. 
Rice  and  W.  R.  Baker  claimed  and  doubtless  thought  they  held  the  legal 
title  to  the  land  involved  in  this  suit,  at  the  time  they  placed  the  origi- 
nal map  of  the  same  on  record  and  conveyed  to  the  Houston  and  Texas 
Central  Railway  Company,  as  a  matter  of  fact  the  superior  title  was  in 
the  heirs  of  Cartwright.  They  sued  and  recovered  the  same,  and  there- 
after the  railroad  company  and  others  recognized  their  claim  and  dealt 
with  them  as  the  owners  thereof.  The  Cartwright  heirs,  having  been 
the  owners  of  the  land  in  litigation  all  the  time,  the  rights  of  the  parties 
do  not  depend  upon  the  acts  of  Groesbeck  and  others  and  of  the  railway 
company,  and  will  not  be  determined  with  reference  thereto.  What- 
ever effect  such  acts  may  have  in  throwing  light  upon  and  explaining 
the  conduct  of  appellee  in  dealing  with  this  property  and  in  affecting 
the  Cartterights  with  notice  of  the  condition  and  status  of  the  same, 
yet  the  decision  of  the  question  of  dedication  will  be  predicated  upon 
the  acts  of  the  Cartwrights  manifesting  a  dedication,  occurring  before 
the  property  was  leased  by  appellee.  That  the  Cartwrights  knew  of  the 
ofBcial  map  of  the  city  made  by  Elliott  there  can  be  no  doubt.  That 
they  also  knew  of  the  laying  out  of  said  lots,  blocks,  streets  and  alleys 
as  shown  by  said  map,  and  that  many  persons  had  purchased  Jots  and 
blocks  of  ground  in  the  railway  addition,  taking  deeds  therefor,  referring 
to  said  city  map  in  the  description  thereof  and  upon  the  faith  that 
such  streets  would  be  left  open,  or  opened  up  whenever  the  growth  of 
the  city  and  public  interest  required,  is  also  satisfactorily  shown  by  the 
evidence  and  circumstances  of  the  case. 

When  these  facts  came  to  the  knowledge  of  the  Cartwrights,  they 
had  the  right  to  adopt  or  repudiate  the  city  map  made  by  Elliott,  and 
all  the  acts  of  the  city  officers  in  relation  to  said  property;  but  there  is 
nothing  in  the  record  before  us  indicating  a  disavowal  of  said  map  or 
acts.  On  the  contrary  it  clearly  appears  that  by  various  transfers  of 
lots  and  blocks  situated  in  said  railway  addition,  some  of  them  being 
within  the  "reservation,**  by  reference  to  said  city  map  in  the  description 
thereof,  they  have  fully  recognized  and  adopted  said  map.  It  will  be 
noted  that  among  the  transfers  thus  made  is  found  the  deed  from  the 
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Cartwrights  to  appellee  himself,  conveying  the  property  in  dispute  and 
describing  it  as  beginning  at  the  southeast  comer  of  block  Ko.  3,  ao 
cording  to  the  map  of  said  city  made  by  W.  M.  Elliott,  and  that  by  tlie 
same  description  appellee  conveyed  the  property  to  the  Uouston  ft 
Texas  Central  Railroad  Company.  By  adopting  the  official  map  of  the 
city  of  Corsicana  made  by  W.  M.  Elliott,  and  making  sales  of  lots  and 
blocks  situated  in  said  addition,  as  above  stated,  the  Cartwrights  tliereby 
as  clearly  indicated  an  intention  on  their  part  to  give  up  and  surrender 
the  use  of  the  streets  shown  on  said  map  to  the  public,  and  such  ads 
were  as  effectual  for  that  purpose  as  they  would  have  been  had  thej 
made  or  caused  to  be  made  said  map  in  the  first  instance.  We  are  of 
the  opinion  tliat  the  imdisputed  evidence  in  this  case  establishes  tie 
acts  referred  to,  and  that  said  acts  were  unequivocal  and  fill  the  fall 
measure  required  by  law  to  constitute  a  dedication  of  property  to  a 
public  use;  that  the  Cartwrights  and  appellee,  wl^o  l:olds  under  them,  and 
who  acquired  no  better  right  than  they  possessed,  are  stopped  to  deny 
the  right  of  the  appellants  to  the  control  and  use  of  the  streets  involved 
in  this  litigation,  and  that  the  lower  court  erred  in  not  so  holding. 
There  is  no  evidence  in  our  opinion  rebutting  the  presumption  that  the 
Cartwrights  intended  what  their  acts  indicated,  and  the  public  and 
interested  purchasers  laving  acted  upon  those  acts,  it  is  immaterial  that 
they  may  have  entertained  a  different  intention  from  that  manifested 
by  such  acts.  Lamar  County  v.  Clements,  supra;  Elliott  on  Boads  and 
Streets,  sees.  125,  12G. 

That  the  city  of  Corsicana  had  accepted  the  dedication  at  the  time 
appellee  leased  the  property  was  proven  beyond  controversy.     Its  officers 
had  recognized  the  streets  involved  in  this  suit,  as  well  as  o'theis,  as 
shown  by  Elliott's  map  of  the  railway  addition,  and  did  some  work 
upon  them.     The  testimony  of  the  witness  Henry  is   positive  upon 
this  point,  and  the  only  testimony  to  the  contrary,  so  far  as  we  have 
been  able  to  discover  from  the  voluminous  record  before  us,  is  of  an 
entirely  negative  character.     One  or  two  witnesses  say  that  if  these  par- 
ticular streets  were  ever  worked  they  were  not  aware  of  it.    Conceding 
they  were  not  worked  at  the  points  where  the  stock  pens  were  located  on 
Tenth  Avenue  and  where  Eleventh  Street  crossed  the  railway  track, 
nevertheless,  inasmuch  as  tjiey  were  worked  at  other  places,  we  regard  the 
failure  to  work  them  at  the  points  named  as  not  inconsistent  with  the 
idea  of  acceptance.     Besides,  we  have  iij  the  record  undisputed  evidence 
of  one  of  those  acts  of  acceptance  of  a  dedication  strongly  emphasized 
by  the  courts  as  satisfactory,  if  not  conclusive,  to  wit,  the  making  and 
adoption  of  a  map  of  the  property  dedicated,  in  accordance  with  the 
intention  and  plan  of  the  dedicator.    Gilder  v.  Brenham,  67  Texas, 
345.     It  is  true  that  the  city  of  Corsicana  adopted  the  Elliott  map  be- 
fore the  Cartwrights  did  any  act  manifesting  an  intention  to  dedicate 
the  property,  but  there  is  no  evidence  that  its  officers  ever  renounced 
the  acceptance  theretofore  made,  or  desired  to  so  do.     It  is  in  evidence 
that  after  the  acts  of  the  Cartwrights  in  respect  to  a  dedication  of  the 
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property,  and  when  the  oflScers  of  said  city  learned  that  Tenth  Avenue 
and  Eleventh  Street  were  about  to  be  obstructed  by  appellee,  they 
promptly  asserted  the  city's  riglit  to  keep  them  open  for  public  use, 
and  threatened  to  take,  and  doubtless  would  have  taken,  steps  to  pre- 
vent such  obstruction,  had  it  not  been  for  the  intervention  of  this  suit. 
The  matter  of  obstructing  th€  streets  was  referred  to  a  special  commit- 
tee of  investigation  by  the  city  council  of  appellant,  August  19,  1902; 
they  reported  tlie  result  of  their  investigation,  and  August  28,  1902, 
by  resolution  passed,  instructed  the  marshal  of  the  city  to  remove  ob- 
structions placed  in  said  streets  and  to  keep  them  opened. 

In  the  view  we  take  of  the  case  the  fact  that  the  railway  company 
placed  upon  record  in  1875  a  re-revised  map  of  tl.e  railway  addition, 
whereon  all  the  blocks  and  streets  in  tlie  ^^reservation"  were  eliminated 
and  shown  to  be  blank  spaces  is  of  no  consequence.  The  rights  of 
appellant  are  not  made  to  depend  on  the  acts  of  the  railway  companies 
or  either  of  them.  So  far  as  tl^c  Cartwriglits  are  concerned,  the  record 
does  not  show  that  they  ever  sold  any  of  the  property  by  reference  to 
said  re-revised  map.  Thoy  ignored  that  map  and  referred  to  the  city 
map  made  by  Elliott  in  all  tJieir  conveyances.  Our  conclusion  is  that 
the  lower  court  erred  in  perpetuating  the  temporary  injunction  herein 
and  in  not  entering  judgment  for  appellants  on  their  cross-action.  The 
judgment  of  the  District  Court  will  therefore  be  reversed  and  judgment 
here  rendered  for  appellant  that  the  temporary  injunction  granted  in 
this  case  be  dissolved ;  that  Eleventh  Street,  as  shown  on  the  city's  map 
of  said  railway  addition,  be  declared  a  public  street  of  said  city,  and 
that  the  right  of  possession  thereof  for  the  use  of  the  public  be  vested 
in  the  appellant,  the  city  of  Corsicana. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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St.  Louis  Southwestern  Railway  Company  v. 

John  W.  Turner. 

Decided  November  28,  1903. 

Carrier  of  Passengers— Degree  of  Care— Starting  Train— Pasaagers  Alfghtfafr 
In  an  action  by  a  passenger  for  injury  received  in  alighting  from  a  iniin  a 
charge  that  if  tlic  defendant  company  stopped  its  train  at  plaiiititrs  dirstiiunioa 
a  reasonably  sulficient  iengUi  of  time  for  passengers  to  alight  Uierelfvm,  and 
that  in  then  stalling  the  train  it  exercised  that  degree  of  care  wliidi  a  vtrj 
cautious  person  would  exercise  under  similar  circumstances,  plaintiff  coukl  not 
recover,  was  erroneous  as  imposing  too  high  a  degree  of  care,  if  the  tnia 
stopped  a  sufficient  time  for  plaintiff  to  alight,  then  defendant,  in  starting  the 
train,  was  bound  to  use  only  ordinary  care  to  avoid  injuring  him. 

Appeal  from  the  District  Court  of  Upshur.  Trial  below  before  Hon. 
B.  W.  Simpson. 

E.  B,  Perkins  and  Marsh  4c  Mcllwaine,  for  appellant. 

Warren  &  Briggs,  M,  B,  Briggs,  and  A.  Mdberry,  for  appellee. 

BAINEY,  Chief  Justice. — Appellee  sued  to  recover  damages  for  per- 
sonal injuries  occasioned  by  the  alleged  negligence  of  appellant  The 
ground  of  negligence  allged  was  that  plaintiff  was  a  passenger  on  appel- 
lant's train  and  that  the  train  was  not  stopped  a  reasonably  sufficient 
time  at  Comer^  the  point  of  his  destination^  for  him  to  alight  with 
safety,  and  as  he  was  attempting  to  alight  the  train  started  with  a  sad- 
den jerk,  throwing  him  to  the  ground,  his  hand  going  under  the  whed 
of  the  train,  thereby  injuring  him. 

Appellant  plead  the  general  issue,  contributory  negligence,  and  several 
special  issues  which  it  is  not  necessary  here  to  enumerate.  Plaintiff 
recovered,  and  the  railway  company  appeals. 

The  court  charged  the  jury,  "If  you  find  from  a  preponderance  of  the 
evidence  that  defendant  stopped  its  train  at  Comer  on  the  night  in  ques- 
tion for  a  reasonably  sufficient  length  of  time  for  passengers  to  alight 
therefrom,  and  that  in  starting  its  train  on  said  occasion  the  defendant 
exercised  that  degree  of  care  thair  a  very  cautious  person  would  exercise 
under  similar  circumstances,  then  the  plaintiff  can  not  recover" 

The  portion  of  the  charge  relating  to  the  degree  of  care  incumbent 
upon  defendant  in  starting  the  train  is  erroneous  when  considered  in 
connection  with  the  other  portion  of  the  same  paragraph  relating  to  the 
length  of  time  the  train  stopped.  Whether  the  train  stopped  at  Comer 
a  reasonably  sufficient  length  of  time  for  appellee  to  alight  in  safety  hy 
the  use,  on  his  part,  of  reasonable  diligence,  was  a  controverted  issue 
under  the  evidence.  The  rule  is,  when  a  train  reaches  a  station,  the  duty 
is  imposed  upon  the  carrier  to  announce  its  arrival  and  give  the  passen- 
gers a  reasonable  opportunity  to  alight  from  the  cars.  It  is  the  duty  of 
the  passengers  desiring  to  alight  therefrom  to  use  reasonable  diligence 
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under  the  circumstances  to  do  so.  When  a  train  is  stopped  and  does 
afford  a  reasonable  opportunity  for  passengers  to  alight^  then  the 
employes  of  the  carrier  have  tlie  right  to  presume  that  all  passengers 
desiring  to  do  so  have  left  the  cars^  and  the  duty  of  the  carrier  to  those 
who  have  reached  their  destination  and  failed  to  alight  is  the  use  of 
ordinary  care  not  to  injure  them.  Hutch,  on  Carriers,  sec.  613;  Bail- 
way  Co.  V.  Martin,  26  Texas  Civ.  App.,  231,  63  S.  W.  Bep.,  1089 ;  Bail- 
way  Co.  V.  McCuUough,  33  S.  W.  Bep.,  285 ;  Bailway  Co.  v. .  Perry,  8 
Teicas  Civ.  App.,  78 ;  Bailway  Co.  v.  McKenzie,  30  Texas  Civ.  App.,  293, 
70  S.  W.  Bep.,  237. 

The  degree  of  care  imposed  upon  the  railway  company  by  said  charge 
was  too  onerous,  if  the  train  stopped  at  Comer  a  sufficient  time  for 
appellee,  by  the  use  of  reasonable  diligence,  to  have  alighted  therefrom. 
Under  such  circumstances  the  railway  company  was  only  imder  the  obli- 
gation to  use  ordinary  care  not  to  injure  him. 

For  the.  error  indicated  the  judgment  is  reversed  and  cause  remanded 

Reversed  and  remanded. 
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Mrs.  M.  E.  Trevey  v.  W.  E.  Lowrib. 

Decided  November  28,  1903. 

Id — Evidence— Copy  of  Judgment— Archive  of  Land  Office. 

Where  A,  obtained  Judgment  agralnst  T.  for  the  recovery  of  scbool  land 
not  patented  or  paid  out  to  the  State,  a  copy  of  such  Judgment,  when  filed 
in  the  General  Land  Office,  becomes  an  arcblve  thereof,  and  could  be  proved 
by  a  certified  copy  of  it  made  by  the  Commissioner. 

2d — School  Land— Occupant — Bona  Fide  Settler. 

Actual  settlement  on  school  land  does  not,  per  se,  entitle  the  party  to  par- 
chase  additional  school  lands,  since  the  statute  limits  the  right  to  so  purchaat 
to  those  who  are  "bona  fide  purchasers,*'  and  does  not  extend  it  to  a  mere 
occupant.    Rev.  Stats.,  art.  1418f. 

3. — Same— Right  to  Purchase  Additional  Land. 

The  Act  of  1895  did  not  limit  the  right  to  purchase  additional  lands  to 
such  persons  as  were  actual  settlers  upon  and  purchasers  of  land  classified 
as  agricultural,  and  hence  plaintiff  was  not  precluded  from  purchasing  such 
additional  lands  because  his  home  section  was  classified  as  "watered  ^rasing^ 
land.    Terry  v.  Pale,  27  Texas  Civ.  App.,  1,  not  followed. 

• 

ON  REHEARING. 


4d — Same-Cancellation  of  Lease — ^Trespass  to  Try  Title. 

Plaintiff  sued  ixi  trespass  to  try  title  to  recover  school  land  by  virtne  of 
rejected  applications  to  purchase  it.  It  had  been  awarded  to  defendant,  was 
in  the  absolute  district,  and  was  included  in  an  unexpired  lease  by  the  State 
to  a  third  party  at  the  time  of  plaintiffs  applications.  Plaintiff  claimed  that, 
as  to  the  given  tract  in  suit,  the  lease  had  been  waived  in  his  favor  by  the 
lessor  and  canceled  by  the  Commissioner.  Held,  that  the  burden  was  on 
plaintiff  to  show  specifically  that  the  lease  had  been  canceled  at  a  time;  in 
a  manner,  and  for  a  cause  authorized  by  law. 

Appeal   from  the  District   Court  of   Scurry.     Tried   below  before 
H.  R.  Jones,  Esq.,  Special  Judge. 

Ed  J,  Hamner,  for  appellant. 

Beall  &  Beall,  for  appellee. 

CONNER,  Chief  Justice. — Appellee,  who  was  plaintiflF  below,  claimB 
the  southwest  quarter  of  section  143,  block  97,  of  State  school  land  in 
Scurry  County  by  virtue  of  rejected  applications  to  purchase  made 
August  14,  1900,  and  May  16,  1901.  Appellant  claims  said  section  143 
by  virtue  of  an  award  thereof  to  her  on  April  20,  1900,  as  additional 
to  her  home  section  128,  in  the  same  block,  which  had  been  awarded  to 
her  March  20,  1899.  For  the  purpose  of  showing  that  appellant  had  no 
title  to  her  home  section  at  the  time  of  the  award  to  her  of  section  143, 
and  that  hence  she  was  not  a  qualified  purchaser  of  the  latter  section, 
the  court,  over  appellant^s  objection,  admitted  in  evidence  a  certified 
copy  by  the  Commissioner  of  the  General  Land  Ofiice  of  a  certified  copy 
of  a  judgment  of  the  district  court  rendered  September  26,  1899,  in 
favor  of  one  6.  A.  Autry,  and  against  appellant  and  others  for  the  title 
and  possession  of  said  section  128. 
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We  find  no  error  in  the  ruling.  An  award  of  section  128  had  been 
made  to  appellant,  and  Autry  had  a  pending  application  to  purchase, 
asserting  a  right  to  the  award.  The  suit  was  therefore  an  appropriate 
method  of  determining  the  conflicting  claims,  and  the  copy  of  the  final 
judgment  in  Autry^s  favor  was  appropriate  evidence  in  explanation  of 
such  further  action,  if  any,  as  the  Commissioner  should  deem  necessary 
to  take  in  canceling  the  award  to  appellant  and  granting  it  on  the 
application  of  Autry.  In  other  words,  said  copy  seems  to  be  such  instru- 
ment or  paper  as  under  the  circumstances  relates  to  the  sale  of  appellant's 
home  section  128,  and  hence  to  be  within  Revised  Statutes,  article  4218p, 
constituting  all  papers  relating  to  sales  of  land  records  of  the  General 
Land  Office.  If  so,  the  copy  offered  was  admissible  by  .the  terms  of 
Revised  Statutes,  articles  2308,  2315. 

Appellant  insists  that  in  no  event  is  the  judgment  against  her  ad- 
missible in  behalf  of  appellee,  who  is  a  stranger  thereto.  But  to  this 
view  we  are  unable  to  assent.  As  shown  in  the  record  it  was  in  full  force 
at  the  inception  of  appellee's  claim  to  section  143,  and  has  never  been 
legally  set  aside.  In  form  and  legal  effect  it  seems  to  have  divested 
appellant  of  the  title  and  right  of  possession  to  her  said  home  section, 
and  to  this  extent  and  for  this  purpose  was  admissible  as  one  of  the 
links  or  muniments  of  Autry's  title.  Ellis  v.  Le  Bow,  96  Texas,  332, 
7  Texas  Ct.  Rep.,  493.  In  this  connection  appellant  contends  that^ 
regardless  of  title,  her  prior  applications  are  entitled  to  precedence 
inasmuch  as  she  was  at  the  time  imdisputedly  an  actual  settler  on  her 
home  section.  The  jury  in  answer  to  special  issue  submitted  found  that 
she  was  not  a  bona  fide  purchaser  of  the  same  at  the  time  she  applied 
therefor,  or  at  the  time  she  applied  to  purchase  section  143.  The  right 
to  purchase  additional  lands  is  limited  by  the  statute  to  ^'bona  fide  pur- 
chasers." Rev.  Stats.,  art.  4218f.  No  such  right  is  extended  to  a  mere 
occupant  of  other  lands.  See  Boyd  v.  Montgomery,  27  Texas  Civ. 
App.,  206,  3  Texas  Ct.  Rep.,  892. 

As  preliminary  to  the  introduction  of  the  copy  of  the  judgment  in 
Autry's  favor  his  application  to  purchase  section  128  as  additional  to 
his  home  section  122  was  offered.  Objection  is  urged  that,  inasmuch 
as  it  appears  that  Autry's  home  section  had  been  classified  as  "watered 
grazing,"  he  was  not  a  competent  purchaser  of  additional  section  128, 
and  hence  that  Autry's  application  to  purchase  section  128  should  have 
been  excluded  on  appellant's  objection  on  this  ground,  the  case  of  Terry 
V.  Dale,  27  Texas  Civ.  App.,  1,  65  S.  W.  Rep.,  61,  being  cited  in  support 
of  such  contention.  As  one  of  the  grounds  of  its  decision  it  seems  to 
have  been  held  by  the  Court  of  Civil  Appeals  for  the  Third  District, 
in  the  case  cited,  that  the  right  to  purchase  additional  lands  was  limited 
by  the  Act  of  1896  to  such  persons  as  were  actual  settlers  upon  and 
purchasers  of  land  classified  as  agricultural.  If  such  be  the  proper 
construction  of  the  decision  named,  we  do  not  feel  prepared  to  agree 
therewith.     Considering  the  Act  of  1896  as  a  whole,  we  think  the 
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legislative  intention  was  manifested  that^  except  as  otherwise  pzoTided, 
the  Commissioner  of  the  General  Land  Office  should  sell  to  proper 
applicants  all  State  school  lands.  By  section  3  of  the  act  it  is  made 
bis  duty  to  carefully  and  skillfully  classify  such  lands  as  had  not  tbeve- 
tofore  been  classified^  after  which  by  section  5  of  the  act,  such  Isnds 
were  made  subject  to  sale  to  actual  settlers;  and  it  is  therein  ezpready 
declared^  among  other  things^  that  ^^ands  classified  as  purely  pasture 
lands  may  be  sold  in  quantities  not  to  exceed  four  sections  to  the  same 
settler/'  This^  by  plain  implication,  if  not  expressly,  authorizes  the 
Commissioner  to  sell  to  a  qualified  person  as  many  as  four  sectioiis  of 
land  that  had  been  classified  as  purely  pasture  lands.  The  asserted 
limitation  in  section  8  of  the  sale  of  pasture  lands  to  a  bona  fide  settler 
and  purchaser  of  one  section  of  agricultural  land  is  rather  to  be  ogo- 
sidered,  we  think,  as  a  limitation  of  the  power  of  the  Commissioner  to 
sell  more  than  one  section  of  agricultural  land  to  the  same  person^  and 
inasmuch  as  a  writ  of  error  in  the  case  cited  may  have  been  refused 
upon  another  ground,  we  feel  unwilling  to  follow  it  as  authority  for 
the  proposition  asserted  by  appellant. 

It  further  appears  that  upon  the  trial  it  was  shown  that  on  October 
24,  1897,  the  Commissioner  of  the  Qeneral  Land  Office  leased  to  ooe 
A.  P.  Bush,  Jr.,  for  a  period  of  five  years,  a  number  of  sections  of 
school  land,  including,  among  others,  said  section  143,  and  that  on  the 
30th  day  of  November,  1898,  said  Bush  assigned  or  released  section  143 
in  behaU  of  appellant.  The  waiver  of  lease  was  shown  by  certified  copy 
of  the  original  instrument  on  file  in  the  Greneral  Land  Office,  which  was 
neither  acknowledged  nor  had  been  recorded,  to  the  introduction  of 
which  copy  objection  was  made  that  it  was  not  such  instrument  as  was 
required  or  permitted  to  be  filed  with  the  Commissioner  of  the  General 
Land  Office.  We  think  the  objection  must  be  overruled  for  reasoDS 
sufficiently  indicated  in  what  we  have  said  in  disposing  of  the  aasigii- 
ment  first  treated.  See  also,  Bev.  Stats.,  art.  4218u;  Stokes  t.  Bikj, 
29  Texas  Civ.  App.,  375,  68  S.  W.  Sep.,  705.  The  certificate  of  tie 
Commissioner  to  the  effect  that,  pursuant  to  the  release  on  section  143, 
ho  had  canceled  the  lease  thereon,  was  objected  to  on  the  ground  that, 
under  the  Act  of  1895,  a  lease  of  State  school  lands  can  be  canceled  onlj 
'%y  a  writing  under  his  hand  and  seal  of  office,'^  the  recent  case  of 
Anderson  v.  Terrell,  97  Texas,  — ^  1  QammePs  Law  Journal,  188^  8 
Texas  Ct.  Rep.,  312,  being  cited  in  support  of  this  proposition.  As 
indicated  by  the  record,  however,  we  do  not  understand  the  instrument 
purporting  to  have  been  executed  by  A.  P.  Bush,  Jr.,  or  the  act  of  the 
Commissioner,  to  have  been  intended  to  work  a  cancellation  of  &e 
lease  issued  to  Bush.  Said  lease,  as  stated,  included  other  sections  than 
143,  and  it  was  evidently  intended  that  it  should  continue  to  operate 
as  to  all  sections  not  designated  in  the  release.  The  instrument  designated 
in  the  record  as  a  transfer  of  the  lease  to  appellant  seems  to  be  no 
more  in  legal  effect  than  a  mere  waiver  oi  transfer  on  Bush's  part  of 
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his  leasehold  right  to  section  143  in  favor  of  appellant,  and  upon 
presentation  thereof  to  the  Commissioner  for  his  information  no  reason 
occurs  to  us,  under  recent  decisions  of  the  Supreme  Court,  why  he  might 
not  act  thereon,  and  other  conditions  being  met,  be  authorized  to  make 
sale  of  the  lands  upon  which  said  transfer  or  waiver  operated  without 
formal  cancellation  of  the  original  lease  to  Bush. 

As  assigned,  we  find  Ho  error  in  the  record,  or  other  question  we  deem 
it  necessary  to  discuss,  and  the  judgment,  being  in  our  opinion  sustained 
by  the  verdict  of  the  jury,  is  afiBrmed. 

ON  MOTION  FOR  REHEARING. 

It  is  earnestly  insisted  that  in  affirming  the  judgment  as  was  done 
on  a  former  day  of  the  term  we  brought  ourselves  in  conflict  with  the 
cases  of  Smith  v.  McClain,  96  Texas,  568^  U  S.  W.  Eep.,  754,  and 
Pruit  V.  Scrivner  decided  by  this  court  June  20,  1903  (32  Texas  Civ.' 
App.,  — ),  and  we  have  so  concluded. 

As  will  be  seen  from  the  original  opinion  the  land  in  controversy  in 
this  suit  is  situated  in  the  absolute  lease  district  and  was  included 
within  the  terms  of  a  lease  issued  to  A.  P.  Bush,  Jr.,  October  24,  1897, 
that  was  unexpired  at  the  date  of  both  of  appellee's  applications  to 
purchase.  In  such  instances  the  cases  above  mentioned  undoubtedly 
establish  the  doctrine  that  the  Commissioner  of  the  general  Land  Office 
has  no  authority  to  sell  save  to  a  qualified  applicant  in  whose  favor  the 
lessor  has  waived  his  leasehold  title.  In  the  original  opinion  it  was 
held,  in  effect,  that  the  objections  to  the  Commissioner's  certificate  of 
cancellation  did  not  apply  in  cases  where,  as  here,  it  appears  that  the 
lease  as  a  whole  has  not  been  canceled,  and  where,  as  in  the  case  before 
us,  but  a  waiver  or  partial  cancellation  was  attempted.  We  thought, 
however,  that  the  certificate  introduced  in  evidence,  together  with  other 
evidence,  at  least  tended  to  show  that  the  Bush  lease  had  in  fact  been 
canceled  as  to  the  land  in  controversy,  in  which  respect  this  case  is 
distinguishable  from  the  cases  cited,  and  that  in  the  absence  of  proof* 
of  the  ground  of  cancellation,  which  was  not  shown,  we  would  assume 
that  the  Commissioner  acted  lawfully,  and  canceled  the  lease  for  an 
authorized  cause.  From  which  the  conclusion  of  course  followed  that 
the  land  in  controversy  was  subject  to  appellee's  applications,  it  appear- 
ing that  appellant  was  not  a  competent  purchaser. 

But  on  reconsideration  we  have  concluded  that  we  were  in  error 
because  of  the  fact  that  appellee  was  the  plaintiff  below,  asserting  the 
right  by  virtue  of  rejected  applications  against  one  holding  under  an 
award.  The  burden  was  not  upon  appellant,  as  we  in  effect  placed  it, 
but  upon  appellee  to  show,  under  the  circumstances  appearing,  not  only 
that  the  lease  as  to  the  section  involved  was  canceled,  but  also  that  the 
Bush  lease  had  been  canceled  at  a  time,  in  the  manner,  and  for  a  cause, 
authorized  by  law.    See  Bev.  Stats.,  art.  4818v;  Bank  v.  Dowleam,  94 
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Texas,  389;  Anderson  v.  Terrell,  97  Texas,  — y  1  Gkmmel  Law  Jour, 
188,  8  Texas  Ct  Kep.,  312 ;  Ketner  v.  Hogan,  95  Texas,  559,  68  S.  W. 
Hep.,  102;  ^ewland  v.  Slaughter,  30  Texas  Civ.  App.,  228^  70  &  W. 
Hep.,  102 ;  Davis  v.  Tillar,  32  Texas  Civ.  App.,  — ,  74  S.  W.  Hep.,  92L 
It  follows  from  these  conclusions  that  the  motion  for  rehearing  should 
be  granted,  the  judgment  reversed  and  the  cause  remanded  for  a  nev 
trial,  and  it  is  so  ordered. 

Motion  granted.    Reversed  and  remanded. 


\ 
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Texas  &  Pacific  Railway  Company  v.  W.  E.  Barrow. 

Decided  November  28,  1903. 

1^— Railroads — Supplying   Freight  Cars — Penalty. 

The  statute  providinsr  a  penalty  for  the  failure  of  a  railway  company  to 
furnish  a  shipper  with  cars  after  written  demand  made  therefor  does  not 
apply  where  cars  of  a  particular  kind  are  demanded,  such  as  stable  cars  for 
the  shipment  of  cattle.    Rev.  Stats.,  arts.  4497-4500. 

2d— Same— Redress  in  Damages,  Not  Penalty. 

Where  the  shipper  demandis  cars  of  a  particular  kind,  such  as  stable 
cars,  he  requires  of  the  carrier  a  duty  not  imposed  by  the  statute,  for  a  vio- 
lation of  which  he  must  look  for  redress  to  an  action  of  damages  upon  his 
contract,  and  not  to  one  to  recover  the  statutory  penalty,  Unless  he  shows 
affirmatively  that  no  other  cars  would  be  proper  or  suitable  for  such  freight 
as  he  desired  to  ship. 

8d— Same— Agreement  to  Furnish— Penalty. 

The  shipper's  demand  being  for  stable  cars,  not  shown  to  be  the  only 
kind  suitable  and  proper  for  the  freight  to  be  shipped,  the  fact  that  the  car- 
rier agreed  to  furnish  stable  cars  did  not  render  it  liable  to  the  statutory 
penalty  for  a  failure  to  do  so,  but  to  damages  for  breach  of  the  contract. 

4rf— Same— Written  Order— Oral  Charge. 

"Where  the  shipper  made  written  demand  for  stable  cars,  but  afterwards 
orally  agreed  with  the  railroad  agent  to  accept  cars  of  any  kind,  this  did  not 
entitle  him  to  recover  the  statutory  penalty  for  failure  to  furnish  the  cars, 
the  oral  agreement  not  being  such  a  written  demand  as  the  statute  requires. 

Appeal  from  the  District  Court  of  Nolan.  Tried  below  before  Hon. 
James  L.  Shepherd. 

J.  M.  Wagstaff,  for  appellant. 

Ragland  &  Crane,  for  appellee. 

SPEEE,  Associate  Justice. — On  the  morning  of  December  1,  1902. 
appellee  delivered  to  one  W.  E.  Feaster,  agent  for^the  appellant  at  Sweet- 
water, Texas,  the  following  requisition  for  cars,  viz :  "The  T.  &  P.  Ry. 
Co.  W.  E.  Feaster,  agent  at  Sweetwater,  Texas,  on  November  20th  I  put 
in  requisition  for  12  cattle  cars  to  be  delivered  to  me  at  Sweetwater, 
Texas,  on  your  road,  on  November  28th,  for  about  the  last  week  I  have 
made  almost  daily  inquiries  about  the  delivery  of  these  cars,  and  they 
have  not  been  forthcoming.  I  now  formally  repeat  that  requisition  for 
10  stable  cars  to  be  delivered  at  Sweetwater,  Texas,  station  for  my  use 
on  Wednesday  Dec,  3,  to  be  used  by  me  for  the  shipment  of  cattle  within 
48  hours  of  their  delivery,  and  which  cars  are  to  be  routed  over  your  line 
to  Fort  Worth,  and  from  Fort  Worth  via  the  M.  K.  &  T.  Ry.  of  Texas 
and  the  M.  K.  &  T.  Ry.  to  Kansas  City,  Mo.'  and  St.  Louis,  Mo.  I  here- 
with tender  to  you  %  or  25  per  cent  of  the  estimated  freight  rate  for  said 
cars  as  quoted  by  you  to  wit,  the  sum  of  $21.50  per  car,  and  you  are  noti- 
iied  that  I  shall  expect  to  insist  on  my  legal  rights  and  damages  in  case 
of  noncompliance  with  this  request.    Respectfully,  W.  E.  Barrow.*' 

At  the  time  of  making  this  demand  appellee  had  on  hand  ready  to  be 
shipped  a  sufficient  number  of  cattle  to  load  the  cars  ordered,  but  the 
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cars  were  not  furnished  to  him  until  December  12th,  and  only  then  after 
he  had  made  a  trip  to  Fort  Worth,  in  his  search  for  cars,  and  had,  on 
December  3d,  notified  appellant's  agent  that  he  would  accept  any  kind 
of  suitable  cars  to  be  routed  over  any  road,  and  that  such  cars  could  be 
had  from  the  Chicago,  Rock  Island  &  Texas  Railway  Company  at  Fort 
Worth.  It  was  to  recover  a  penalty  under  the  statute  for  this  delay  that 
this  suit  was  instituted.  The  trial,  which  was  before  the  District  Judge 
without  the  intervention  of  a  jury,  resulted  in  a  judgment  for  appellee  in 
the  sum  of  $2000. 

Appellant  insists  that  its  general  and  special  exceptions  to  the  peti- 
tion should  have  been  sustained  because  the  same  showed  on  its  face  that 
stable  cars  were  ordered,  and  the  law  does  not  require  railway  companies 
to  furnish  stable  cars,  and  does  not  authorize  the  recovery  of  a  penalty 
for  a  failure  to  furnish  stable  cars.  We  would  sustain  the  assignments 
presenting  this  question,  were  it  not  for  the  further  allegations  in  appel- 
lee's pleadings  that  the  stable  cars  as  required  by  his  demand  were  and 
are  the  only  suitable  and  proper  kind  of  cars  for  the  transportation  of 
cattle,  and  are  the  only  kind  ordinarily  used  by  appellant  for  such  pur- 
pose. For  we  are  of  the  opinion  that  railway  companies  are  not  requirec^ 
by  the  terms  of  the  statute  to  furnish  any  particular  kind  of  car  to  a  ship- 
per of  cattle,  simply  because  such  shipper  may  demand  it.  The  statutes 
bearing  upon  the  question  are  as  follows:  ^^Wlien  the  owner,  manager 
or  shipper  of  any  freight  of  any  kind  shall  make  application  in  writing 
to  any  superintendent,  agent  or  other  person  in  charge  of  transportation, 
to  any  railway  company,  receiver  or  trustee  operating  a  line  of  railway  at 
the  point  the  cars  are  desired  upon  which  to  ship  any  freight,  it  shall  be 
the  duty  of  such  railway  company,  receiver,  trustee  or  other  person  in 
charge  thereof,  to  supply  the  number  of  cars  so  required,  at  the  point 
indicated  in  the  application  within  a  reasonable  time  thereafter,  not  to 
exceed  six  days  from  the  receipt  of  such  application,  and  shall  supply  such, 
cars  to  the  persons  so  applying  therefor  in  the  order  in  which  such  appli- 
cations are  made,  without  giving  preference  to  any  person;  provided,  if 
the  application  be  for  ten  cars  or  less,  the  same  shall  be  furnished  in 
three  days ;  and  provided  further,  that  if  the  application  be  for  fifty  cars 
or  more,  the  railway  compfiny  may  have  ten  full  days  in  which  to  supply 
the  cars."    Sayles  Civ.  Stats.,  art.  4497. 

Art.  4498 :  "Said  application  for  cars  shall  state  the  number  of  cari 
desired,  the  place  at  which  they  are  desired  and  the  time  they  are  desired; 
provided  that  the  place  designated  shall  be  at  some  station  or  switch  on 
the  railroad." 

"Art.  4499 :  When  cars  are  applied  for  under  the  provisions  of  this 
chapter,  if  they  are  not  furnished  the  railway  company  so  failing  to  fur» 
nish  them  shall  forfeit  to  the  party  or  parties  so  applying  for  them  the 
sum  of  twenty-five  dollars  per  day  for  each  car  failed  to  be  furnished,  to 
be  recovered  in  any  court  of  competent  jurisdiction,  and  all  actual  dam- 
ages that  such  applicant  may  sustain." 

"Art.  4500 :    Such  applicant  shall,  at  the  time  of  applying  for  such  car 
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or  cars,  deposit  with  the  agent  of  such  company  one-fourth  of  the  amount 
of  the  freight  charge  for  the  use  of  such  cars,  unless  the  said  road  shall 
agree  to  deliver  said  cars  without  such  deposit.  And  such  applicant 
shall,  within  forty-eight  hours  after  such  car  or  cars  have  been  delivered 
and  placed  as  hereinbefore  provided,  fully  load  the  same,  and  upon  fail- 
ure to  do  so,  he  shall  forfeit  and  pay  to  the  company  the  sum  of  twenty- 
five  dollars  for  each  car  not  used ;  provided,  that  where  applications  are 
made  on  several  days  all  of  which  are  filled  upon  the  same  day,  the  appli- 
cant shall  have  forty-eight  hours  to  load  the  car  or  cars  furnished  on  the 
first  application,  and  the  next  forty-eight  hours  to  load  the  car  or  cars 
furnished  on  the  next  application,  and  fo  on ;  and  the  penalty  prescribed 
shall  not  accrue  as  to  any  car  or  lot  of  cars  applied  for  on  any  one  day, 
until  the  period  within  which  they  may  be  loaded  has  expired.  And  if 
the  said  applicant  shall  not  use  such  cars  so  ordered  by  him,  and  shall  so 
notify  the  said  company  or  its  agent,  he  shall  forfeit  and  pay  to  the  said 
railroad  company,  in  addition  to  the  penalty  herein  prescribed,  the  actual  ■ 
damages  that  such  company  may  sustain  by  the  said  failure  of  the  appli- 
cant to  use  said  cars.^* 

It  will  thus  be  seentBat  no  particular  kind  of  car  is  prescribed  by  the 
statute,  and  we  think  the  only  requirement  in  this  respect  that  can  be 
lawfully  imposed  by  a  shipper,  is  that  the  cars  furnished  should  be  rea- 
sonably suited  to  the  purposes  intended.  But  when  appellee  demanded 
of  appellant  stable  cars  he  required  of  it  a  duty  not  imposed  by  the  stat- 
ute, for  a  violation  of  which  he  must  look  for  redress  to  an  action  upon 
his  contract,  and  not  to  one  for  the  recovery  of  the  penalty  denounced 
above,  unkss  he  shows  affirmatively  that  no  other  cars  would  be  proper  or 
suitable  for  the  transportation  of  such  freight  as  he  desired  to  ship. 
Austin  &  N.  By.  Co.  v.  Slator,  7  Texas  Civ.  App.,  344,  26  S.  W.'  Bep., 
233.  It  has  often  been  held  that  statutes  of  the  character  of  the  one 
under  consideration  should  receive  a  strict  construction,  and  that  before 
a  party  can  avail  himself  of  their  benefits  he  must  bring  himself  clearly 
within  their  terms.  Houston  E.  &  W.  T.  By.  Co.  v.  Campbell,  91  Texas, 
551,  45  S.  W.  Bep.,  2. 

Becurring  to  the  issue  made  by  appellee's  allegations  that  stable  cars 
are  the  only  suitable  and  proper  kind  of  cars  for  the  transportation  of 
cattle,  we  find  that  the  evidence  wholly  fails  to  establish  such  allegation, 
but  on  the  contrary  shows  that  there  were  other  cars  which  were  used 
and  were  suitable  for  the  shipment  of  cattle. 

If  it  be  contended,  though  disavowed  by  counsel  for  appellee  in  his  oral 
presentation  of  the  case,  that  appellant  made  a  binding  contract  to  de- 
liver to  appellee  stable  cars,  the  right  to  recover  the  penalty  is  imposed 
for  a  violation  of  the  statute  and  not  for  the  violation  of  a  contract.  If 
a  special  contract  should  operate  in  this  manner  upon  one  feature  of  the 
statute,  no  reason  is  apparent  why  it  should  not  do  so  upon  any  or  all.  So 
that  if  a  railway  company  were  to  contract  to  deliver  a  hundred  stable 
cars  at  a  point  other  than  required  by  law  within  twenty-four  hours,  it 
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would  be  liable  in  a  penalty  for  breach  of  such  contract — a  result  clearly 
not  within  the  statute  and  evidently  not  contemplated  by  it 

The  iact  that  appellee  modified  his  written  demand  by  agreeing  with 
appellant's  agent  to  accept  any  kind  of  suitable  cars^  can  not  help  his  case, 
because  the  demand^  a  disobedience  of  which  brings  upon  a  company  the 
penalty^  must  be  a  written  demand^  and  an  oral  agreement  modifying  a 
written  demand  is  not  itself  a  written  demand.  Such  agreement  upon 
the  part  of  appellee  rather  accentuates  the  view  that  he  understood  thnt 
stable  cars  only  could  be  furnished  to  him  under  his  former  demand,  and 
is  contrary  to  his  contention  here  that  appellant  could  and  should  have 
supplied  him  with  any  other  cars  that  were  suitable.  But  we  do  not 
believe  such  duty  devolved  upon  the  company.  The  company  was  not 
called  upon  to  furnish  any  suitable  cars,  but  a  particular  kind  of  suitable 
cars,  and  by  the  terms  of  the  demand  had  no  right  to  expect  that  any 
other  kind  than  those  demanded  would  be  received.  The  parties  are  at 
liberty  to  make  any  contract  they  see  fit  to  make  respecting  the  kind  of 
cars  to  be  used  in  shipping,  but  they  can  not  make  one  imposing  duties 
different  f ronj  those  imposed  by  statute,  and  then  for  a  breach  of  it  claim 
the  penalty  prescribed  for  a  breach  of  the  statutory  defined  duties. 

We  are  of  opinion  the  judgment  should  be  reversed  and  here  rendered 
for  the  appellant,  and  it  is  accordingly  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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CoRRA  Bacon  Foster  v.  J.  0.  and  Ellen  E.  Eoss^  Executors. 

Decided  December  1,  1903. 

!• — Land— Contract  to  Convey— Consideration— Tmst— Case  Stated. 

Appellant  bought  of  B.,  now  deceased,  a  tract  of  land  for  $GD,000»  deeding 
in  payment  a  place  in  Houston  at  $18,000,  and  executing  vendor's  li(*n  notes  for 
balance.  Subsequently  she  conveyed  parts  of  the  land  for  about  $10,000,  rep- 
resented by  vendor's  lien  notes,  which  she  delivered  to  B.  in  lieu  of  that  much 
of  his  ori<rinal  lien.  Her  notes  to  B.  falling  due,  and  she  being  unable  to  meet 
them,  applied  to  B.  for  time  in  which  to  sell  the  land  and  pay  them.  B.  con- 
sented to  cancel  the  debt  if  appellant,  within  a  few  days,  would  pay  him  $37,000. 
On  lier  failure  to  do  so  B.  sued  on  the  notes,  foreclosed  his  lien,  and  at  the  fore- 
clostire  sale  bought  in  the  land  for  $500,  which  amount  he  credited  on  the  judg- 
ment. Ap|)cllant  brou;r|it  this  suit  a<^iin8t  B.,  allowing  that,  prior  to  his  fore* 
closure  Auit,  he  agreed  to  buy  in  the  land  at  foreclosure  sale  in  full  satisfaction 
of  his  judgment,  and  deed  the  same  to  her  if,  within  a  reasonable  time,  she 
should  find  a  purchaser  through  whose  purchase  she  would  pny  him  $37,000  in 
cash.  She  alleged  that  by  force  of  this  agreement  B.  took  the  title  in  trust  for 
lier;  that  within  a  reascmable  time  she  found  and  tendered  cash  purchasers  for 
a  ;jTentor  Huni  than  named  in  the  agreement,  but  that  B.  refused  to  perform  his 
agrpcnient,  i-epndintod  his  trust,  and  sold  a  large  part  of  the  land  for  large  sums 
to  purchasers  without  notice  of  the  trust.  The  consideration  alleged  for  B.'s 
undertaking  was  appellant's  agreement  to  accept  service  of  the  suit  in  Q. 
County,  and  interpose  no  resistance  to  the  foreclosure.  Verdict  and  judgment 
was  for  the  defendant,  the  latter  adjudging  the  vendor's  lien  notes  satisfied  by 
the  purchase  of  the  land  at  sherifT^s  sale,    lender  these  facts  held: 

1.  That  the  transaction  with  B.,  on  which  this  suit  was  based,  was  without 
consideration. 

2.  That  in  any  event  B.'s  promise  was  an  agreement  to  convey  land,  and 
not  being  in  writing  was  invalid. 

3.  That  B.'s  purchase  at  the  foreclosure  sale  did  not  constitute  a  trust  for 
the  benefit  of  appM^llant. 

8. — Same— Cross-Snit- Breach  of  Warranty— Judgment 

After  receiving  the  warranty  deed  conveying  to  him  the  Houston  property, 
B.  discovered  that  it  was  burdened  with  a  mortgage  for  $3250,  which,  to  protect 
his  title,  he  was  compelled  to  pay  off  with  interest.  He  sued  the  appellant  on 
her  warranty,  which  suit,  by  agreement,  was  consolidated  with  appellant's  suit, 
and  the  two  were  tried  together.  Judgment  on  this  suit  on  the  warranty  was 
for  appellant.  Held,  error.  This  transaction  was  not  an  exchange  of  lands,  each 
tract  standing  surety  for  the  other,  but  the  Houston  property  was  conveyed  by 
wnrrtinty  as  a  first  payment  on  appellant's  purchase,  and  the  incumbrance  de- 
scribed constituted  a  breach  of  warranty,    bee.  however,  the  opinion  on  rehearing. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Btirhe  £  Tarver  and  James  R.  Masierson,  for  appellant. 

J.  B.  Burnett,  Edgar  WalJdns  and  Frank  C.  Jones,  for  appellee. 

GILL,  Chiep  Justice.— In  1893  Corra  Bacon  Poster,  the  appellant, 
bought  of  J.  H.  Burnett  (now  deceased)  a  tract  of  about  3500  acres  of 
land  in  Harris  County  known  as  Pasadena.  The  agreed  price  was 
$60,000,  and  certain  real  estate  in  the  city  of  Houston,  belonging  to  ap- 
pellant, and  known  as  the  **Brady  place/*  was  accepted  at  a  valuation  of 
$18^000  88  part  payment.    Burnett  deeded  Pasadena  to  appellant,  tak- 
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ing  vendor's  lien  notes  for  the  balance  due  and  reserving  the  lien  in  the 
deed.  Appellant  conveyed  to  Burnett  the  Brady  place,  giving  a  war- 
ranty deed  therefor.  Appellant  thereafter  made  sales  of  parts  of  the 
Pasadena  tract,  taking  vendor's  lien  notes  therefor  aggregating  between 
nine  and  ten  tiiousnud  dollars.  These  notes  were  valueless  as  mere 
notes,  but  valuable  because  of  the  liens.  They  were  turned  over  to  Bur- 
nett in  lieu  of  his  original  lien  on  the  land  they  represented.  'J'he  notes 
executed  by  appellant  to  Burnett  for  the  purchase  money' of  Pasadena 
became  due,  and  she  found  she  could  not  meet  them.  She  approached 
Burrcti  and  asked  for  lime  and  opportunity  to  sell  the  land  and  pay 
them,  her  idea  being  that  the  value  of  the  land  exceeded  the  balances 
due  as  evidenced  by  the  notes.  Burnett  consented  to  cancel  the  debt  if 
appellant  would  pay  $37,000  "in  a  few  days."  This  she  failed  to  do. 
Burnett  thereafter  sued  upon  the  notes,  foreclosed  his  lien  and  bought 
in  the  land  at  foreclosure  sale  for  $500,  which  sum  he  credited  on  the 
judgment  He  had  discovered  that  there  existed  against  the  land  which 
he  had  received  from  appellant  a  mortgage  of  $3250.  This  he  found  it 
necessary  to  pay  off  with  interest. 

This  mere  outline  of  the  facts  will  be  supplemented  further  on  in  this 
opinion  as  the  questions  presented  may  require. 

Appellant  brought  this  suit  against  Burnett  averring,  in  substance, 
that  prior  to  his, foreclosure  suit  Burnett  had  agreed  to  buy  in  the  land 
at  foreclosure  sale  in  full  satisfaction  of  his  judgment,  and  deed  same  to 
her  or  to  some  one  named  by  her  in  case  she,  within  a  reasonable  time, 
should  pay  him  $37,000  cash.  She  was  to  find  a  purchaser  for  the  land 
for  that  sum  or  more,  to  whom  he  would  make  the  deed  upon  payment 
of  the  stipulated  amount.  She  averred  that,  in  pursuance  of  this  ar- 
rangement, Burnett  foreclosed  his  lien  and  bought  in  the  land.  That  by 
force  of  the  agreement  he  took  the  title  in  trust  for  her.  That  there- 
after, within  a  reasonable  time,  she  found  cash  purchasers  for  a  greater 
sum  than  the  amount  named  in  the  agreement,  but  that  Burnett  refused 
to  perform  his  agreement,  repudiated- the  trust  and  sold  a  large  portion 
of  the  land  for  large  sums  to  purchasers  having  no  notice  of  the  trusty 
to  her  great  damage,  for  which  she  asks  redress,  and  for  tlie  enforcement 
of  the  alleged  trust  against  the  unsold  lands. 

The  consideration  averred  for  the  alleged  undertaking  on  the  part  of 
Burnett  was  an  agreement  on  the  part  of  appellant  to  accept  service  of 
the  suit  as  brought  in  Galveston  County,  and  make  no  resistance  to  the 
foreclosure. 

The  controlling  allegations  with  reference  to  the  nature  of  Bumetfs 
undertaking  was  to  the  effect  that  he  should  purchase  the  land  at  fore- 
closure sale,  taking  title  to  himself.  That  such  purchase  shonld  be  in 
full  satisfaction  of  his  judgment,  and  that  in  case  she  thereafter,  within 
a  reasonable  time,  paid  him  $37,000,  or  found  a  purchaser  who  would 
buy  the  lands  on  terms  to  her  advanta<re,  enabling  her  to  pay  the  $37,000 
and  have  something  left  to  herself,  Burnett  would  part  with  the  land 
for  that  sum. 
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The  pleadings  disclose  no  valid  defense  to  Burnett's  foreclosure  suit^ 
and  the  facts  render  it  even  more  certain  that  she  had  none. 

Defendant  answered  by  plea  to  the  jurisdiction  on  the  ground  that  by 
this  suit  plaintiff  sought  to  set  aside  the  judgment  of  another  court. 

The  pleas  in  bar  were  general  denial,  no  consideration,  the  statute  of 
frauds  and  the  statute  of  limitations  of  two  and  four  years. 

Because  of  the  mortgage  on  the  Houston  property  which  Burnett 
found  it  necessary  to  discharge,  he  sued  appellant  on  her  warranty. 
This  suit  was  by  agreement  consolidated  with  the  suit  above  mentioned, 
and  the  two  were  tried  together. 

This,  in  general  outline,  is  the  nature  of  the  litigation  we  arc  called 
on  to  review.  The  pleadings  are  unusually  voluminous,  covering  nearly 
fifty  pages  of  the  record,  but  we  believe  a  fuller  statement  of  them  un- 
necessary. 

Pending  the  suits  Burnett  died  and  his  executors  were  made  parties. 

In  appellant's  suit  verdict  and  judgment  was  for  defendant,  but  the 
judgment  on  the  vendor's  lien  notes  was  declared  satisfied  by  the  pur- 
chase of  tlie'land  at  sheriff's  sale.  This  judgment  appeiiant  seeks  to 
reverse.  In  the  suit  on  the  warranty  judgment  was  for  appellant,  and 
appellees  seek  its  reversal  by  cross-assignments  of  error. 

To  say  the  very  least  the  evidence  justified  the  court  in  submitting  the 
issue  of  the  existence  of  the  contract  as  averred  by  appellant,  an  effort  on 
her  part  to  comply  with  it  and  its  repudiation  on  the  part  of  Burnett. 
So,  if  the  errors  assigned  against  the  trial  court  in  the  submission  of 
these  issues  are  valid,  the  judgment  should  be  reversed  and  the  cause  re- 
manded unless  for  some  reason  of  an  absolute  nature  the  judgment 
should  be  permitted  to  stand.  Even  if  it  be  held  that  the  facts  establish 
the  contract  on  which  appellant  relies  it  fails  to  show  that  it  was  in 
writing.  It  also  shows  beyond  controversy  that  it  was  entirely  unsup- 
ported by  a  consideration ;  that  appellant  neither  parted  with  any  right 
nor  assumed  any  burden  in  consideration  of  Burnett's  alleged  promise. 
These  two  we  regard  as  reasons  which  require  the  affirmance  of  the 
judgment  without  reference  to  the  supposed  errors  of  which  appellant 
complains.  Of  the  first  we  deem  it  necessary  to  say  no  more  than  this: 
The  contract  as  averred  obligated  Burnett  to  reduce  his  undisputed 
rights  to  the  form  of  a  judgment  and  to  purchase  the  land  in  full  dis- 
charge thereof.  This  being  true,  even  if  it  be  held  that  he,  by  electing 
to  foreclose,  lost  the  superior  title  which  had  been  reserved  in  him  by  the 
recitations  in  the  deed,  his  purchase,  the  undisputed  effect  of  which  was 
to  satisfy  the  judgment,  undoubtedly  placed  the  title  again  in  him.  The 
promise  therefore  was  an  agreement  to  convey  land,  which  should  have 
been  in  writing.    The  transaction  did  not  constitute  a  trust. 

The  second  reason  is  equally  clear,  it  seems  to  us. 

Stripped  of  all  immaterial  matter  the  situation  stands  thus:  Burnett 
held  vendor's  lien  notes  against  appellant  aggregating  when  reduced  to 
judgment  $57,752.35.  This  not  only  boimd  appellant  as  a  personal  obli- 
gation but  stood  as  a  hen  upon  the  land.    Appellant  was  without  means, 
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and  prior  to  the  suit  found  it  impossible  to  sell  the  land  for  enough  to 
take  advantage  of  Burnett's  $37,000  proposition  and  discharge  the  debt 
The  obligation  was  past  due  and  it  is  not  even  pretended  that  she  had 
any  defense  available  against  Burnett's  right  to  sue  and  foreclose.  She 
consented  therefore  to  forbear  a  resistance  she  had  no  power  to  make 
against  a  demand  she  conceded  at  the  time  was  valid.  The  suit  was 
brought.  The  sale  was  made  and  Burnett  bought  for  $500  instead  of  the 
face  of  his  judgment.  The  inadequacy  of  this  consideration  has  become 
immaterial  to  this  inquiry,  inasmuch  as  the  court  in  response  to  a  prayer 
of  appellant  has  declared  the  judgment  satisfied  by  the  sale.  Burnett 
was,  therefore,  not  only  pursuing  an  absolute  right,  but  according  to  ap- 
pellant's own  contention  took  such  a  title  to  the  land  as  served  to  dis- 
charge a  $57,000  judgment.  His  promise,  therefore,  to  accept  $37,000 
for  the  land  within  a  reasonable  time  amounted  to  no  more  than  an 
agreement  at  the  time  it  was  made  to  accept  a  smaller  sum  than  the 
debt  she  owed,  a  promise  which,  under  the  facts,  was  a  mere  gratuity. 
For  the  reasons  given  this  phase  of  the  judgment  must  be  affirmed. 

It  was  conclusively  shown  that  Burnett's  payment  of  the  mortgage  on 
the  Brady  place  was  a  necessity  which  amounted  to  a  breach  of  appel- 
lant's warranty.  None  of  the  pleas  of  appellant  in  bar  of  Burnett's  de- 
mand was  established.  1'he  defense  that  the  transaction  was  an  exchange 
of  lands,  each  tract  standing  surety  for  the  other,  can  not  be  allowed. 
The  Brady  tract  was  conveyed  to  Burnett  at  an  estimated  value  as  a 
first  payment  on  the  larger  tract,  leaving  Burnett's  lien  an  incumbrance 
on  the  entire  Pasadena  tract  to  secure  the  balance  due.  The  principle 
applied  to  breach  of  warranty  in  mere  exchange  of  lands  is  manifestly 
inapplicable  here. 

The  judgment  in  the  warranty  suit  is  therefore  reversed,  and  judg- 
ment is  here  rendered  in  favor  of  appellees  for  the  sum  paid  on  the  mort- 
gage and  interest.  In  any  aspect  of  the  case  the  result  seems  a  hard  one 
upon  appellant,  but  the  hardship  is  due  rather  to  the  fluctuation  in 
values  in  the  one  case,  and  the  undisclosed  incumbrance  in  the  other, 
than  to  the  unjust  operation  of  any  rule  of  law. 

However  this  may  be,  we  have  declared  what  we  believe  to  be  the  in- 
evitable judgment  upon  the  facts. 

Beversed  and  rendered  on  cross-assignments. 

Reversed  and  rendered. 
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Motion  Decided  December  17,  1903. 
ON  MOTION  FOR  REHEARING. 

Judgments  in  Consolidated  Trjes — Appeal — Cross-Acsirrment. 

Where  two  cases  are  consolidated,  but  on  the  trial  two  distinct  judgr- 
ments  are  miderc<l.  aii  nr ,  i*  l  licm  me  ii  ltt«^  jL«i{;iiu'ii>d  does  iitu  g.ve  lue 
opposing:  party  a  right  to  Irii.g  the  other  Judsmenl  under  review  by  a  cross- 
cssisnment  of  error. 

GILL,  Associate  Justice. — We  have  carefully  considered  appel- 
lant's motion  for  rehearing  but  have  found  no  reason  to  alter  our  con- 
clusion in  80  far  as  the  judgment  in  appellant's  suit  against  Burnett 
is  concerned.  We  have  concluded,  however,  that  we  committed  error 
in  considering  for  any  purpose  appellees'  cross-assignment  complaining 
of  the  action  of  the  trial  court  in  the  disposition  of  the  suit  of  Burnett 
on  the  warranty.  The  question  of  practice  presented  was  not  called  to 
our  attention  by  appellee  and  was  overlooked  by  us.  Appellee  did  op- 
pose the  consideration  of  the  cross-assignments,  but  only  on  the  ground 
that  they  involved  questions  of  fact  and  appellees  had  not  assailed  the 
verdict  by  a  motion  for  new  trial.  This  objection  was  not  sound  as  to 
one  of  the  cross-assignments,  as  the  question  presented  by  that  one  was 
of  law. 

It  is  now  plain  that  the  judgment  in  the  consolidated  cases  was  sev^ 
erable;  indeed  two  distinct  judgments  may  properly  be  said  to  have 
been  rendered.  From  the  judgment  in  the  warranty .  case  appellants 
did  not  appeal  and  appellees  have  not  appealed.  It  is  not  therefore  be- 
fore us  in  any  form  for  revision.  In  such  cases  there  must  be  an  appeal. 
Woeltz  V.  Woeltz,  93  Texas,  .548 ;  Anderson  v.  Silliman,  92  Texas,  560. 

Our  judgment  reversing  that  portion  of  the  judgment  of  the  trial 
court  is  therefore  set  aside  and  the  judgment  complained  of  on  this  ap- 
peal Is  affirmed  as  originally  ordered. 

Ordered  accordingly. 

Writ  of  eiror  refused. 
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A.  L.  PiERSON  V.  Mary  L.  Blanton,  Administratrix. 

Decided  December  I,  1903. 

Administration— Priority  of  Claims— Costs  of  Proceeding— Practioe. 

The  action  of  the  court  in  a  procueUing  atlecting  the  taxing  of  costs  in  s 
proceeding  to  establish  the  status  of  claims  against  an  estate  in  course  of  ad- 
ministration, will  not  be  revised  on  questions  of  fact  in  the  absence  of  a  state- 
ment of  facts. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  E.  G.  Street. 

W.  T.  Avstinj  for  appellant. 

8.  S.  Hanscom,  for  appellee. 

GILL,  Associate  Justice. — ^The  appellee,  as  administratrix  of  the 
estate  of  Robert  Millich,  deceased,  filed  in  the  County  Court  of  Galves- 
ton County  where  such  administration  was  pending,  a  petition  repre- 
senting that  she  had  in  her  hands  as  administratrix  the  Fum  of  $308, 
proceeds  of  the  sale  of  property  belonging  to  the  estate,  which  comprised 
the  entire  estate.  That  after  deducting  costs  of  administration  there 
remained  of  this  sum  only  $1C7.70  which  was  subject  to  the  payment  of 
two  claims  which  had  been  previously  assigned  by  this  court  to  the  third 
class,  viz.,  the  claim  of  appellant  for  $140  with  interest  and  attorney's 
fees,  and  another  in  favor  of  petitioner  for  $94  and  interest. 

Petitioner,  after  setting  out  the  nature  of  the  two  claims  as  affecting 
the  matter  of  priority  in  payment  out  of  a  fund  insufficient  to  pay  both, 
prayed  the  court  to  direct  her  which  claim  she  should  pay  first,  or 
whether  they  should  be  paid  pro  rata. 

Appellant  answered  making  the  point  that  petitioner  was  not  the  sole 
owner  of  her  claim,  but  that  her  two  minor  children  owned  a  half  inter- 
est therein,  and  further  sought  preference  over  the  entire  claim. 

The  probate  judge  on  the  issues  thus  made  ordered  the  claims  paid 
pro  rata.  On  appeal  to  the  District  Court  appellant's  claim  was  given 
priority,  but  the  costs  were  adjudged  to  be  paid  by  the  estate.  On  this 
point  the  court  found  that  the  proceeding  was  instituted  in  good  taitli, 
and  in  the  course  of  a  prudent  discharge  of  her  duties  as  such  adminis- 
tratrix. 

The  appeal  is  solely  on  the  question  of  costs,  the  appellant  making 
the  point  that  as  the  appellee  was  pressing  a  private  claim  against  the 
estate,  her  failure  to  prevail  imposed  the  costs  on  her,  as  such  a  result 
would  on  any  other  litigant. 

There  is  no  statement  of  facts.  The  appellant  asserted  that  the  claim 
was  jointly  owned  by  appellee  and  her  minor  children.  This  may  have 
been  shown.  The  claims  had  been  classified  by  the  probate  conrt  as  of 
equal  dignity.    The  administratrix  was  confronted  with  the  question  ol 
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priority  or  pro  rata  payment.    She  had  the  right  to  seek  direction  upon 
the  pointy  and  in  the  absence  of  a  statement  of  facts  we  are  unable  to 
say  that  the  finding  of  the  court  in  the  light  of  such  facts  as  he  heard 
did  not  justify  his  course. 
The  judgment  is  alllrmed. 

Affirmed, 
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Charles  Guerguin  v,  W.  W.  Books. 

Decided  December  2,  1903. 

1. — ^Trial — Opening  and  CondusiOB— Joint  Defendants. 

Where  only  one  of  several  defendants,  joint  signers  of  the  note  sued  on,  filed 
the  statutory  admission,  with  prayer  for  the  right  to  open  and  conclude  in  addof' 
ing  the  evidence  and  in  the  argument,  such  piayer  was  properly  denied. 

2. — Surety — ^Release  by  Extension  of  Time— Forbearance. 

While  an  agreement  by  the  holder  of  a  note  to  extend  the  time  of  its  pay- 
ment fcr  a  definite  period  will  cpeiate  to  release  a  surety  on  the  note,  if  made 
without  his  consent,  a  mere  forbearance  to  prcir.ptly  enforce  the  collection  of  the 
note  by  suit  will  not  necessarily  have  that  eilectl 

3. — Same— Presumption— Acceptance  of  Interest— Charge. 

The  presumption  of  an  agreement  to  extend  payment  of  a  note  arising  froui 
interest  being  accepted  in  advance  is  a  presumption  of  fact,  not  of  law,  and  ro 
reference  wliatever  should  be  made  to  it  in  tl.e  charge  where,  as  in  this  case, 
there  was  ctlier  evidence  to  consider  on  the  issue. 

4. — Same — Charge— Harmless  Error. 

While  a  charge  that  the  receipt  of  interest  in  advance  was  prima  facie  and 
not  conclusive  evidence  of  an  agreement  of  extension,  was  to  some  extent  on  the 
weight  of  evidence,  it  was  not  so  far  prejudicial  to  the  defendant  aorety  aa  to 
constitute  reversible  crrcr. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Gamp. 

Paschal  £  Ryan,  for  appellant. 

Thomas  Haynes,  Perry  J.  Lewis,  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — The  note  sued  on  was  joint  and  seyenl 
and  executed  by  Thad  W.  Smith,  A.  P.  Rivas  and  Charles  Guerguin  for 
$1000,  with  certain  attorney's  fee  and  interest,  fiivas  did  not  answer, 
defendant  Smith  filed  only  a  general  denial,  and  as  the  judgment  recites 
''came  not.'*  Defendant  Guerguin  pleaded  that  he  was  surety  for  his  co- 
defendants,  that  his  relation  was  known  to  plaintiff  Boone,  and  that  the 
latter,  without  his  knowledge  or  consent,  after  the  maturity  of  the  note 
extended  it  for  a  definite  period  for  a  valuable  consideration  paid  by  de- 
fendant Smith. 

Before  announcement  of  ready  Guerguin  filed  the  statutory  admission, 
and  prayed  for  the  right  to  open  and  conclude  in  adducing  the  evidence 
and  in  the  argument.  This  was  refused.  We  overrule  the  first  as- 
signment presenting  this  ruling  as  error  on  the  authority  of  the  opinion 
in  Hittson  v.  State  National  Bank,  reported  in  14  S.  W.  Rep.,  780. 

The  portion  of  the  charge  complained  of  by  the  second  assignment  is  as 
follows : 

''You  are  further  instructed  that  if  you  find  from  the  testimony  that 


GuERGUiN  V,  Boone.  623 

the  plaintiff,  without  the  consent  of  defendant  Querguin,  agreed  with 
defendant  Smith  to  extend  the  time  for  the  payment  of  the  note  herein 
sued  upon  for  a  definite  length  of  time,  then  you  are  instructed  that 
said  defendant  Guerguin  was  thereby  released  from  such  obligation  and 
you  will  return  your  verdict  for  said  defendant  Guerguin,  but  in  this 
connection  you  are  further  charged  that  a  mere  forbearance  upon  the 
part  of  plaintiff  to  enforce  collection  of  said  note  would  not  amount  in 
law  to  an  extension  of  the  time  for  the  payment  of  the  note." 

The  propositions  in  support  of  the  complaint  are  that  a  forbearance 
to  enforce  collection  for  a  definite  time  upon  sufficient  consideration, 
amounts  in  law  to  a  legal  extension,  and  payment  of  interest  is  a  suffi- 
cient consideration  therefor;  and  that  the  charge  was  in  effect  that  while 
an  extension  will  release,  a  forbearance  to  sue  does  not  do  so  under  any 
circumstances.  The  criticisms  are  not  well  founded.  There  was  no  dis- 
pute in  the  evidence  as  to  the  fact  that  on  one  occasion  after  the  note 
had  matured  Boone  received  from  Smith  a  quarter's  interest  in  advance, 
and  the  court  assumed  in  its  charge  and  in  this  very  paragraph  that  if  an 
agreement  to  extend  was  made,  it  was  a  valid  contract,  thereby  assuming 
that  it  was  supported  by  sufficient  consideration.  The  issue  submitted 
was  whether  or  not  there  had  been  an  agreement  for  such  an  extension. 
The  instruction  in  question  told  the  jury  to  find  for  Guerguin  if  an 
agreement  was  had  as  to  extension,  but  that  a  mere  forbearance  on 
plaintiff's  part  to  sue  (by  which  any  jury  of  ordinary  intelligence  must 
have  understood  forbearance  to  sue,  in  the  absence  of  an  agreement  by 
plaintiff  not  to  do  so)  would  not  amount  to  an  extension.  Besides,  in 
a  charge  requested  by  defendant  and  given,  the  jury  were  told  to  find  for 
Guerguin  if  Boone  agreed  with  Smith  to  forbear  enforcing  collection  or 
payment  of  the  note  for  a  definite  length  of  time  in  consideration  of 
interest. 

We  may  dispose  of  the  third  assignment  of  error  by  stating  that  com- 
parison of  the  refused  charge  with  the  paragraph  in  the  court's  charge 
above  quoted  and  with  defendant's  special  charge  that  was  given,  will 
show  that  this  refused  charge  contained  nothing  more  than  what  was  sub- 
stantially given,  and  more  favorably  to  defendant. 

The  fourth  assignment  complains  of  the  placing  upon  Guerguin  the 
burden  of  proof  "to  show  by  a  preponderance  of  the  evidence"  that  an 
agreement  to  extend  the  note  existed.  The  proposition  is  that  payment 
of  interest  in  advance  is  prima  facie  evidence  of  an  agreement  to  ex- 
tend  to  the  time  for  which  the  interest  is  so  paid,  and  Guerguin  having 
shown  such  a  payment  in  advance  by  Smith,  the  burden  devolved  on 
Boone  to  show  that  no  agreement  to  extend  was  made. 

If  there  had  been  no  testimony  on  the  issue  of  the  existence  of  an 
agreement,  except  the  fact  that  Boone  had  taken  a  quarter's  interest  in 
advance,  the  case  would  have  presented  itself  very  differently.  But  there 
was  other  testimony  pro  and  con  on  the  issues,  and  the  burden  of  the 
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whole  issue  was  on  defendant.  The  presumption  arising  from  interest 
being  accepted  in  advance  is  a  presumption  of  fact,  not  of  law,  and  no 
reference  whatever  ought  to  be  made  to  it  in  the  charge,  where  there 
is  other  evidence  to  consider  on  the  issues.  Its  mention  in  such  a 
situation  is  apt  to  confuse  and  mislead,  and  besides  it  is  to  some  extent 
on  the  weight  of  evidence.  Haldt  v.  Webster,  60  Texas,  207;  Stooks- 
berry  v.  Swann,  85  Texas,  666. 

The  fifth  assignment  complains  of  plaintiff's  special  charge  number 
2  given,  wherein  it  told  the  jury  that  payment  in  advance  of  interest 
upon  a  note  is  prima  facie  and  not  conclusive  evidence  of  an  agreement 
to  extend  the  note.  From  the  discussion  of  the  preceding  assignment  the 
instruction,  in  so  far  as  it  stated  the  presumption,  was  improper.  But 
this  was  manifestly  not  prejudicial  to  defendant.  Of  this  there  could  be 
no  doubt  had  it  merely  stated  that  it  was  prima  facie  evidence  of  the 
fact.  The  difficulty,  if  any,  arises  from  the  expression  "prima  facie  and 
not  conclusive  evidence.'*  If  there  be  anything  in  this  charge  of  which 
the  defendant  could  complain,  it  would  be  the  statement  that  payment  of 
interest  in  advance  was  not  conclusive  evidence  of  an  agreement  to  ex- 
tend. 

His  proposition  is  "that  a  charge  that  certain  evidence  is  prima 
facie  but  not  conclusive  proof,  is  upon  the  weight  of  evidence.'* 

In  the  first  place  we  think  the  additional  words  were  only  designed 
and  can  only  be  understood  as  explanatory  of  *'prima  facie"  evidence; 
and  a  charge  that  the  fact  of  such  payment  was  prima  facie  evidence  of 
an  extension  was  advantageous  io  defendant  rather  than  otherwise. 

In  the  second  place,  inasmuch  as  the  jury  might  naturally  have  formed 
the  idea  that  payment  of  interest  in  advance  was  tantamount  of  an 
agreement  to' extend,  it  was  not  improper  for  the  court  to  explain  to  them 
that  such  was  not  the  case.  This  would  not  be  a  charge  on  the  weight  of 
evidence,  unless  is  some*  aspect  of  the  case  the  jury  might  have  been 
warranted  in  considering  such  fact  alone  as  conclusive.  This  was  not 
stating  the  effect  of  such  evidence,  but  simply  that  it  was  not  conclusive 
of  the  issue.  When  the  court  stated  that  it  was  prima  facie  evidence, 
this  was  giving  it  weight  and  effect,  but  the  court  did  not  do  this  by  stat- 
ing that  it  was  not  conclusive  evidence. 

A  contention  appearing  in  appellant's  brief  that  this  particular  charge 
required  defendant  to  make  conclusive  proof  of  an  extension,  can  not 
be  sustained.  The  nature  of  the  charge  was  not  to  that  effect  at  all;  and 
the  jury  were  instructed  that  he  had  only  to  show  it  by  a  preponderance 
of  the  evidence. 

We  overrule  the  sixth  assignment.  The  charges  were  not  contra- 
dictory. 

We  overrule  the  seventh  assignment  also,  as  we  find  the  evidence  sup- 
ports the  verdict  and  was  not  such  as  to  demand  the  granting  of  a 
new  trial. 

Affirmtd. 
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ON  MOTION  FOR  REHEARING. 


JAMES^  Chief  Justice. — It  will  be  seen  that  the  terms  for  holding 
District  Court  in  Bexar  County  (where  all  the  parties  resided)  bring 
this  case  within  the  terms  of  the  opinion  in  Maddox  v.  Lewis,  12  Texas 
Civ.  App.,  424. 

Boone  testified  that  the  only  time  Smith  ever  paid  interest  before  it 
was  due  was  by  the  payment  on  June  8,  1901,  for  the  quarter  which  ran 
until  August  2,  1901.  As  to  Smith  having  previously  paid  other  in- 
stallments before  they  became  due  and  extension  then  made,  this  was  dis« 
posed  of  by  the  above  denial  of  Boone,  if  accepted  as  true.  The  payment 
of  interest  before  the  expiration  of  the  quarter  on  June  8,  1901,  is  con- 
ceded. Boone^s  version  of  the  transaction  shows  that  nothing  was  said, 
and  no  agreement  made,  about  an  extension. 

As  the  matter  stood  on  June  8th,  a  current  quarter's  interest  was  not 
yet  due.  At  that  time  Smith  was  unable  to  pay  the  note,  and  for  that 
matter  was  unable  to  pay  it  at  the  end  of  the  quarter.  Boone  was  not  in 
a  position  to  enforce  payment  by  that  time,  as  no  court  was  open  to  him 
until  after  the  quarter.  The  note  was  as  good  as  extended  by  force  of 
these  circumstances.  Both  knew  that  it  would  not  be  paid  during  that 
quarter.  If  under  these  circumstances  Boone  received  the  interest  before 
the  end  of  the  quarter,  the  surety  ought  not  to  be  held  discharged  by  that 
fact  alone,  unless  it  be  made  to  appear  that  in  consideration  of  the  ad- 
vance interest  Boone  contracted  to  extend  the  note  to  the  end  of  the 
q[uarter. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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San  Antonio  &  Aransas  Pass  Railway  Company  t. 

a.  m.  tueney. 

Decided  December  2,  1903. 

1. — Carriers   of   Passengers — Derree   of  Care — Unsafe  Yards. 

The  deerree  of  care  exacted  of  carriers  in  the  transportation  of  passen- 
gers, applies  not  only  at  the  station  and  proxinr.ate  approaches,  but  to  its 
premises  generally,  where  it  is  made  to  appear  that  the  defendant,  by  Its 
acts,  made  it  necessary  or  proper  for  its  passenger  to  take  the  course  he 
does  for  the  purpose  of  getting  on  its  train.  The  rule  applies  as  well  while 
the  passenger  Is  engaged  in  proper  acts  in  the  effort  to  board  tbe  train 
as  when  he  is  on  the  train. 

2d — Same — Demurrer-— Contributory    Negligence. 

The  petition  sufficiently  alleging  negligence  and  thB  answer  setting 
up  contributbry  negligence  the  trial  court  declined  to  psuss  upon  the  facts 
relied  upon  in  the  countervailing  plea  in  the  natufe  of  a  demurrer,  and  sai^ 
mitted  the  issue  to  the  Jury.    Held  correct. 

3. — Same— Negligence — Evidence. 

It  being  a  question  of  fact  as  to  the  negligence  of  defendant,  and  also 
as  to  plaintiffs  contributory  negligence,  there  was  no  error  in  allowing 
proof  of  the  conditions  existing  at  the  place  of  the  accident. 

4^— Same— Practice— Directing  Verdict. 

Evidence  considered  and  held  to  present  the  issues  of  negligence  and 
contributory  negligence,  >\hererore  the  trial  court  did  not  err  in  refusing 
to  direct  verdict  for  defendant  on  the  proof. 

j5d — Same — Charge. 

Under  the  proof  held  that  the  trial  court  did  not  err  In  submitting  to 
the  Jury  whether  the  plaintiff,  in  attempting  to  board  the  train,  proceeded 
under  the  directions  and  at  the  invitation  of  defendant's  conductor. 

6. — Same — Charge — Date  of  Accident. 

Where  the  petition  alleged  the  accident  as  "on  or  about"  December  14th, 
it  was  not  objeeticnable  that  the  charge  submitted  the  accident  as  occnmqg 
"on  or  about"  that  date. 

7. — Same — Diminished    Earning    Capacity — Excessive    Verdict. 

Evidence  considered  and  held  to  authorize  a  finding  of  plalntlfTs  dimin- 
ished earning  capacity,  and  to  support  the  award  of  $4000  as  damages^ 

8. — oame — Depot  Premises. 

Under  the  circumstances  of  the  case  held  immaterial  whether  or  not  the 
place  of  the  accident  was  strictly  within  defendant's  depot  premises. 

Appeal  from  the  District  Court  of  Kerr.  Tried  below  before  Hon. 
I.  L.  Martin. 

Houston  Bros,  and  R,  J,  Boyle,  for  appellant. 
Burncy  &  Garrett  and  Ball  <&  Ingram,  for  appellee. 

JAMES,  Chief  Justice. — The  petition  of  A.  M.  Tnmey  contained 
allegations  as  follows: 

That  he  accompanied  a  shipment  of  cattle  billed  and  refuted  from  Al- 
pine, Texas,  to  Kansas  City,  Mo. ;  that  at  Flatonia,  Texas,  the  cars  con- 
taining the  cattle  were  transferred  to  defendant'^  line,  and  it  became 
necessary  that  a  new  contract  be  made  with  defendant  for  transportation 
over  appellant^s  line,  which  was  executed  at  the  depot  by  the  station 
agent  in  the  presence  of  the  conductor  who  had  charge  of  the  train  which 
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was  to  transport  the  cattle  over  defendant's  line  from  Flatonia,  to  Waco, 
which  contract  entitled  plaintiff  to  accompany  the  shipment;  where- 
upon the  conductor  told  plaintiff  that  the  train  had  moved  down  the 
track  some  distance  from  the  depot  (which  plaintiff  alleges  was  the  fact) 
and  that  he  must  hurry  and  get  on  the  train  as  they  had  already  been 
delayed;  that  it  was  very  dark  and  plaintiff  was  ignorant  of  the  sur- 
Toiindings;  that  he  went  with  the  conductor  towards  the  train,  the  con- 
ductor with  his  lantern  walking  between  the  rails  of  one  track,  and  plain- 
tiff between  two  tracks,  the  main  traick  and  siding,  and  while  so  proceed- 
ing very  rapidly,  plaintiff  doing  so  to  keep  up  with  the  conductor,  he 
suddenly  came  upon  and  fell  into  a  deep  gully,  trench  or  ditch,  of  which 
he  did  not  know  and  could  not  see,  though  he  was  exercising  ordinary 
care  at  the  time,  by  which  fall  he  was  injured.  That  such  injuries  were 
the  result  of  defendant's  negligence  in  having  said  gully,  trench  or 
ditch  upon  its  property  and  between  its  tracks,  along  the  route  ovei 
which  the  plaintiff  was  required  to  go  to  get  to  his  train,  and  over  which 
he  went  by  defendant's  invitation  and  under  the  direction  of  defendant's 
conductor. 

The  petition  also  alleged  negligence  of  defendant  in  failing  to  have 
the  place  protected,  or  lighted,  and  in  failing  to  warn  plaintiff  through 
the  conductor  or  otherwise  of  its  existence,  and  also  in  moving  the  train 
to  a  place  which  rendered  it  necessary  for  plaintiff  to  expose  himself  to 
such  ditch  in  order  to  get  to  the  train  instead  of  having  it  at  the  depot. 

The  answer,  in  addition  to  a  general  denial,  pleaded  demurrer,  as- 
sumed risk,  and  contributory  negligence.  Judgment  was  for  plaintiff 
for  $4000. 

The  first,  third  and  fourtli  assignments  relate  to  overruled  demurrers 
and  as  briefed  by  appellant  present  the  following  propositions : 

1.  Defendant  was  not  required  to  have  the  gully  covered,  guarded 
or  lighted,  and  could  not  be  charged  with  negligence  for  its  failure  to 
do  so,  it  being  only  required  to  keep  in  a  rensonibly  safe  condition  such 
portions  of  its  depot  grounds  as  are  reasonably  near  the  platforms  and 
station,  where  persons  entitled  to  passage  would  naturally  or  ordinarily 
go,  and  the  petition  shows  that  the  gully  or  ditch  into  which  he  fell  was 
remote  from  the  depot  and  at  a  place  where  the  public  did  not  or  would 
not  naturally  resort. 

2.  The  rule  that  carriers  of  passengers  are  held  to  the  highest  degree 
of  care  in  respect  to  their  safety,  does  not  apply  to  cases  where  the  car- 
rier is  not  a  bailee  of  the  person  of  the  passenger,  and  in  such  cases  only 
ordinary  care  is  exacted,  and  the  petition  disclosing  that  appelhnfs  con- 
ductor, provided  with  a  lantern,  undertook  to  accompany  plaintiff  to  the 
train,  shows  that  defendant  had  performed  its  duty  in  the  premises. 

In  reference  to  the  first  of  these  propositions  we  hold  that  the  duty 
of  high  care  referred  to  applies  not  only  at  the  station  and  proximate 
approaches,  but  to  its  premises  generally,  where  it  is  made  to  appear  that 
defendant,  by  its  acts,  made  it  necessary  or  proper  for  its  passenger  to 
take  thef  course  he  does  for  the  purpose  of  getting  on  its  train. 


628  S.  A.  &  A.  P.  By.  Co.  v.  Turney. 

In  reference  to  the  second  proposition  we  hold  that  a  carrier  of  paaeeii- 
gers  owes  the  latter  the  same  degree  of  care  in  providing  for  their  safety 
when  they  are  engaged  in  proper  acts  in  the  effort  to  board  trains^  as 
when  they  are  upon  trains.  The  allegations  here  are  to  the  efFect  that 
the  train  was  not  brought  to  the  station,  bnt  to  a  point  some  distance 
off,  and  plaintiff  was  required  to  go  there  to  get  on,  and  was  bidden 
by  the  conductor  of  the  train  to  go  to  it,  who  indicated  the  couise  to  be 
taken  by  plaintiff,  and  went  with  plaintiff.  While  so  proceeding  to  the 
train  plaintiff  was  entitled  to  the  same  degree  of  care  and  precaution 
for  his  safety. 

The  second  assignment  relates  also  to  the  demurrer.  The  point  made 
is  that  the  petition  shows  that  'the  conductor  with  a  lantern  undertook 
to  accompany  plaintiff  to  the  train,  and  if  the  latter  was  unable  to  see 
the  gully  or  trench  he  must  have  gone  beyond  the  range  of  the  lig^t  and 
so  was  guilty  of  contributory  negligence. 

Plaintiff  alleges  that  the  conductor  had  a  lantern,  but  does  not  allege 
its  range  or  degree  of  light.  The  petition  does  allege  in  substance  that 
plaintiff  was  walking  very  rapidly  keeping  up  with  the  conductor,  iiie 
latter  walking  upon  a  track  and  he  between  that  and  another,  and  while 
so  doing  suddenly  came  upon  and  fell  into  the  gully  which  he  had  not 
seen,  and  of  the  existence  of  which  he  did  not  know ;  that  the  night  was 
very  dark.  The  question  of  whether  or  not  plaintiff  saw  the  gully,  or 
in  the  exercise  of  such  care  as  an  ordinarily  prudent  person  should  have 
exercised  in  his  circumstances,  should  have  seen  the  gully,  was  properly 
left  for  the  jury. 

It  being  a  question  of  fact  as  to  the  negligence  of  defendant,  and  also 
as  to  plaintiff's  contributory  negligence,  there  was  no  error  in  allowing 
proof  of  the  conditions  existing  at  the  place  of  the  accident.  Therefore 
we  do  not  sustain  the  fifth,  sixth  and  seventh  assignments.  Plaintiff 
was  in  this  respect  allowed  to  testify  to  the  unlighted,  uncovered  and 
unguarded  condition  of  this  ditch.  From  appellant's  argument  we 
understand  it  to  base  these  assignments  upon  the  theory,  already  dis- 
posed of  in  this  opinion,  that  defendant  owed  no  duty  to  use  such  pre- 
cautions or  any  precautions  to  protect  passengers  in  a  portion  of  its 
grounds  remote  from  its  depot.  • 

The  eighth  assignment  is  that  there  was  error  in  overruling  the  motion 
to  direct  a  verdict  for  defendant.  The  propositions  are  in  substance 
that  it  does  not  appear  from  the  evidence  that  defendant  was  guilty  of 
negligence  in  failing  to  have  the  ditch  lighted,  covered  or  guarded  or  in 
failing  to  warn  plaintiff.  Also  that  it  appears  affirmatively  from  .plain- 
tiff's evidence  that  his  injury  occurred  through  his  own  negligence.  The 
testimony  would  not  have  warranted  the  court  in  assuming  either  as  a 
matter  of  law.  The  matters  mentioned  in  the  argument  submitted  under 
this  assignment  are  really  argumentative  upon  the  subject  of  plaintiff's 
knowledge  and  want  of  care  and  were  for  the  jury,  but  not  for  the  court 
to  act  upon. 

At  this  place  it  will  be  proper  to  refer  to  the  testimony.    Plaintiff 
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testified  that  after  he  had  signed  the  contract  at  the  depot,  which  had 
been  delayed  by  the  station  agent  Aot  being  on  hand,  the  conductor  said 
to  him,  "Hurry  up;  let's  go;  we  have  been  late/'  "We  got  out  and 
went  as  fast  as  we  could  without  running,  towards  the  train;  the  con- 
ductor was  with  me;  we  were  walking  side  by  side  going  towards  the 
caboose.  As  we  walked  we  were  talking.  The  conductor  was  just  about 
nearly  as  close  to  me  as  we  could  walk.  He  was  walking  on  the  track, 
and  I  was  walking  right  by  the  side  of  the  track.  The  character  of  the 
ground  there  about  the  tracks  and  between  the  depot  and  down  to  the 
gully  was  level.  It  was  about  100  yards  [another  witness  estimated  the 
distance  as  sixty  or  seventy  steps]  from  the  ditch  to  the  depot;  the 
caboose  was  about  fifty  yards  above  the  trestle,  about  150  yards  from 
the  depot.  The  caboose  was  right  up  on  the  track  on  the  north  side  of 
the  trestle  between  the  caboose  and  the  depot;  the  trestle  was  over  a 
ditch  or  gully  about  ten  or  twelve  feet  deep  in  the  center,  and  I  guess  it 
was  thirty  or  forty  feet  wide.  There  are  two  tracks  or  trestles  over  the 
ditch  at  that  place. 

*^When  we  started  towards  the  train  from  the  depot  the  conductor  and 
myself  in  a  fast  walk,  he  said,  'Hurry  up ;  let's  go.'  I  asked  him  which 
was  our  caboose  and  he  said  the  one  with  a  red  light  on  it,  and  we  went 
toward  it.  We  could  see  the  red  light  on  the  train,  and  we  went  to- 
ward it  both  walking  right  toward  it.  He  was  on  the  track  and  I  was 
right  by  his  side,  and  when  we  got  up  there  as  far  as  the  trestle,  the  first 
thing  I  knew  I  was  falling  into  it.  I  had  never  been  near  the  trestle. 
I  did  not  know  of  its  existence.  The  conductor  didn't  say  anything 
with  reference  to  its  being  there.  There  was  no  light  about  it.  They 
had  lights  at  the  depot,  but  didn't  have  any  outside  at  all.  It  [the 
trestle]  was  in  a  V  shape,  the  track  branched  ofif  just  before  we  got  to 
the  trestle.  *  *  *  The  depot  was  only  a  short  distance  from  the 
track  and  we  were  going  right  down  the  track  when  we  got  here  [referring 
to  a  sketch].  I  was  on  this  side  of  him  and  right  there  is  where  I  fell, 
right  at  this  V-shaped  place  right  at  the  top  of  the  trestle;  *  *  * 
fell  right  in  the  ditch  that  comes  under  the  two  trestles.  The  two 
trestles  are  separated;  they  were  about  six  or  eight  feet  apart.  Of 
course  they  widen  out  on  the  other  side.  The  ditch  was  about  thirty  to 
forty  feet  wide;  the  banks  were  steep;  where  I  fell  off  it  was  blocked 
up  with  wood  and  was  perpendicular — straight  up.  There  was  no  other 
way,  so  far  as  I  knew,  of  getting  on  the  train  than  the  way  the  con- 
diactor  and  myself  proceeded.  I  knew  of  no  way  to  go  only  right  on 
up  toward  the  train.  The  reason  I  went  that  way  the  conductor  started 
on  that  way  and  said  to  go  with  him.  The  conductor  didn't  tell  me  of 
the  existence  of  the  ditch;  didn't  say  anything  about  the  ditch  at  all. 
I  have  seen  the  ditch  since  I  fell  into  it.  I  saw  it  last  Friday  in  the 
daytime.  The  width  is  about  what  I  have  stated  it  I  think,  I  think 
it  would  be  about  ten  or  twelve  feet  deep  in  the  center  of  the  ditch. 
There  were  two  trestles  across  it.  It  was  not  in  the  same  condition  it 
was  when  I  fell  into  it.    There  was  nothing  there  [referring  to  a  plat]* 
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Just  the  track  came  right  up  to  the  ditch  and  right  straight  on.  At 
the  time  1  fell  into  the  ditch  I  was  walking  right  by  the  conductor's  side, 
right  close  to  him.  He  was  walking  right  on  one  track,  I  was  outside 
the  rail  right  by  his  side.  As  to  the  color  of  the  ground  leading  up  to 
the  ditch:  Down  next  to  the  depot  it  was  sand^  light-colored  sand, 
something  like  this  in  this  country,  and  up  toward  the  ditch  it  had 
cinders  in  it.  There  was  no  mark  or  anything  that  I  could  see  that 
night  the  difference  where  the  ground  stopped  and  the  ditch  started.  I 
was  not  walking  ahead  of  the  conductor,  right  by  his  side.  As  we 
walked  down  there  we  were  talking ;  he  knew  I  was  tliere.^' 

Appellant  contends  because  plaintiff  at  tlie  trial  evinced  familiarity 
with  the  details  of  the  place  and  surroundings  where  he  was  hurt,  and 
there  being  sufficient  light  for  him  to  acquire  this  knowledge  before  he 
was  hurt,  the  conductor  was  not  negligent  in  not  warning  him,  nop 
under  these  circumstances  was  defendant  responsible  for  negligence  in 
not  having  the  place  lighted  or  guarded,  but  plaintiff  was  guilty  of  con- 
tributory negligence.  If  it  plainly  appeared  that  plaintiff,  before  he 
walked  into  it,  knew  of  the  presence  and  condition  of  the  ditch  these 
conclusions  would  follow.  But  the  testimony  was  not  distinctly  this 
way,  and  was  such  that  the  jury  might  properly  have  found  that  the 
knowledge  plaintiff  showed  at  the  trial  was  not  obtained  under  such  dr- 
cuinstances  as  would  have  made  his  conduct  inconsistent  with  reasonable 
care  on  that  occasion.  He  was  put  to  cross-examination  on  the  very 
matter,  and  he  reiterated  that  it  was  a  very  dark  night  and  he  could  not 
see  the  ground.  As  to  how  he  knew  the  depth  of  the  ditch,  he  stated  he 
climbed  out  and  had  a  pretty  good  idea  of  how  deep  it  was,  and  besides 
he  went  there  the  other  day.  As  to  its  width  he  learned  that  when  he 
tried  to  get  out ;  that  he  didn't  know  its  width  exactly  and  don't  know 
it  yet.  He  knew  there  were  two  trestle  bridges  oVer  the  ditch  that 
night  as  he  could  skylight  the  trestle  work;  looking  up  he  could  see 
there  were  trestles  there — two  trestles.  The  conductor  also  told  him 
to  go  under  the  trestle.  He  knew  the  two  tracks  (the  main  track  and 
a  transfer  switch)  divided  because  he  stepped  over  one.  "Coming  along 
the  switch  there  you  could  tell  there  was  a  track  there.  ♦  ♦  ♦  I 
didn't  know  the  exact  situation  of  the  tracks  until  I  looked  at  it  again.^^ 
He  stated  that  he  was  not  certain  that  the  conductor  was  carrying  a 
lantern  (but  this  fact  he  had  alleged). 

The  fact  that  plaintiff  testified  to  the  character  of  the  soil  near  the 
depot  was  not  remarkable,  the  depot  being  lighted,  and  a  man  may 
know  that  he  is  walking  on  cinders  without  being  able  to  see  them. 

There  was  the  testimony  of  a  witness,  Meade,  that  if  he  remembered 
right  there  was  a  walk  on  the  edge  of  the  trestle,  which  he  guessed  was 
four  or  five  feet,  perhaps  more,  perhaps  less,  from  the  track.  Plaintiff 
testified  that  the  present  condition  of  the  trestle  with  reference  to  rail- 
ways and  floorings  was  not  the  same  then  as  now,  and  that  there  vas 
no  railway  or  flooring  there  when  he  fell  between  the  two  tracks. 
Meade's  testimony  indicates  that  there  was  no  walk  on  the  side  of  the 
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trestle  betweea  the  tracks.  This  matter  is  doubtless  referred  to  as  indi- 
cating that  plaintiff  was  not  walking  near  the  track  as  he  testified. 
Plaintiff  testified  that  the  conductor  was  on  the  track  and  he  by  the 
Bide  of  the  track,  right  at  the  former's  side,  and  when  they  got  to  the 
trestle  the  first  thing  he  knew  he  was  falling  into  it. 

How,  upon  the  whole  evidence,  the  court  could  have  decided  the  neg- 
ligence of  either  party  as  a  matter  of  law,  we  can  not  understand.  The 
defendant,  through  this  conductor  who  was  accompanying  and  direct- 
ing plaintiff  to  the  train,  knowing  where  and  how  he  was  walking,  owed 
him  the  duty  to  use  reasonable  care  in  protecting  him  against  dangers 
that  existed  in  his  route.  The  night  was  dark,  plaintiff  was  unacf 
quainted  with  the  place,  the  route  taken  by  plaintiff  according  to  the 
testimony  was  the  direct  one  to  the  train,  and  the  one  plaintiff  was 
requested  and  permitted  to  take  by  the  conductor  who  waited  for  him 
and  went  with  him.  The  evidence  indicates  that  the  place  where  plain- 
tiff fell  was  upon  the  premises  of  defendant.  They  were  walking  "as 
fast  as  they  could  not  to  be  running."  The  conductor  was  hurrying 
plaintiff  along.  The  ground  appeared  to  be  level.  Even  if  the  con- 
ductor had  a  lantern,  the  court  could  not  safely  have  assumed  that  the 
circumstances  were  not  such  as  would  have  induced  a  reasonably  careful 
person  to  reach  the  gully  without  having  detected  it.  The  evidence 
presented  a  question  for  the  jury  as  to  plaintiff's  want  of  ordinary  care, 
and  also  a  question  as  to  the  carrier's  negligence  toward  a  person  in 
plaintiff's  situation  in  having  this  danger  which  was  connected  with  the 
way. 

There  was  no  error  in  the  charge  referred  to  in  the  ninth  assignment. 
What  has  been  said  disposes  of  the  question. 

The  tenth  assignment  of  error  complains  of  the  fifth  paragraph  of  the 
diarge.  This  paragraph  submits  the  case  upon  two  phases  in  separate 
clauses,  one  as  to  negligence  of  the  conductor  in  not  warning  plaintiff; 
•the  other,  negligence  of  defendant  in  having  the  gully  open  and  unpro- 
tected, without  reference  to  warning.  The  assignment  is  that  the  coiirt 
erred  in  the  fifth  paragraph  of  its  charge.  It  is  probably  open  to  ob- 
jection as  not  l)eing  in  strict  accordance  with  the  rules.  Commack  v. 
Bogers,  73  S.  W.  Rep.,  795.  But  inasmuch  as  it  relates  to  one  subject, 
viz.,  the  question  of  defendant's  negligence,  we  have  concluded  to  con- 
sider it.  There  are  advanced  six  propositions  under  the  assignment. 
The  first  is  disposed  of  by  what  has  been  already  said.  The  second  and 
fifth  are  that  the  court  should  not  have  submitted  the  question  as  to 
plaintiff  acting  in  accordance  with  defendant's  conductor's  directions, 
or  that  he  at  the  instance  and  direction  of  defendant's  conductor  followed 
in  the  way  so  directed  by  the  conductor,  there  being  no  evidence  to  that 
effect.  The  evidence  showed  that  the  conductor  waited  at  the  station 
for  plaintiff  to  sign  the  contract  and  get  his  transportation,  then  said 
to  him  to  "Hurry  up,  let's  go."  The  conductor  pointed  out  the  train 
by  its  light.  He  went  with  the  conductor  walkinjo:  by  his  side,  hurrying 
along  almost  running  to  keep  up  with  him.    The  conductor  had  di- 
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rected  plaintiff  to  go  with  him  and  he  followed  in  accordance  with  this 
direction  or  invitation,  and  as  directed  by  the  movements  of  the  con- 
ductor. From  the  actions  of  the  person  who  plaintiff  says  walked  with 
him  to  the  train,  after  waiting  for  him  at  the  depot,  the  jury  could  have 
foimd  that  he  was  the  conductor,  as  plaintiff  testified  he  was.  There 
was  therefore  testimony  to  warrant  the  expressions  in  the  charge. 

The  third  proposition  is  not  well  founded.  The  charge  did  not  as- 
sume iJie  fact  that  appellant's  conductor  walked  with  plaintiff  along 
its  premises  at  the  time  of  the  injury.  That  fact  left  to  the  jury  as  one 
of  the  facts  to  be  found-  from  the  evidence.  Missouri  P.  Railway  Co.  v. 
Lehmberg,  75  Texas,  Gl. 

The  fourth  proposition  complains  of  the  charge  in  stating  that  if  the 
jury  further  find  from  the  evidence  that  plaintiff  was  a  passenger  on 
defendant's  train  and  find  that  on  or  about  the  14th  day  of  December, 
1900,  etc.  It  was  alleged  that  the  occurrence  happened  on  or  about 
December  14,  1900.  The  evidence  fixed  the  date  as  December  14,  1900. 
Appellant  insists  that  the  court  erred  in  submitting  the  injury  as  to 
the  accident  occurring  '^on  or  about"  such  date.  We  can  see  no  reason 
for  holding,  in  view  of  the  undisputed  evidence  as  to  when  the  particular 
train  left  Flatonia  (the  night  of  the  14th),  that  this  in  any  way  operated 
to  appellant's  injury. 

The  sixth  proposition's  that  there  was  no  evidence  shovring  that 
the  gully  or  ravine  was  situated  in  a  portion  of  appellant's  depot 
grounds  where  the  public  naturally  or  ordinarily  go,  and  no  evidence 
showing  that  appellee  went  upon  that  portion  of  ite  premises  at  the 
invitation  of  appellant  unaccompanied  by  any  of  its  servants.  The 
charge  complained  of  did  not  definitely  say  anything  about  plaintiff 
imdertaking  to  go  to  the  train  unattended  by  the  conductor.  Appellee 
himself  seems  to  construe  this  fifth  paragraph  of  the  charge  as  submit- 
ting the  negligence  of  defendant  in  case  the  conductor  did  accompany 
plaintiff  to  the  train.  In  the  first  clause  of  the  fifth  paragraph  the- 
jury  were  instructed  to  find  for  plaintiff  if  among  other  things  they 
found  that  plaintiff,  at  the  instance  and  by  the  direction  of  the  con- 
ductor of  defendant,  walked  with  said  conductor  towards  the  train;  and 
in  the  second  clause  to  find  for  plaintiff,  if,  among  other  things,  they 
found  that  plaintiff,  at  the  instance  and  direction  of  defendant's  con- 
ductor, followed  in  the  way  so  directed  by  said  conductor.  If  he,  at 
the  instance  and  direction  of  the  conductor,  followed  the  conductor  in 
going  to  the  train,  he  was  not  unaccompanied  by  him.  However,  as 
will  be  explained  further  on,  defendant,  under  the  circumstance  of  this 
case,  owed  plaintiff  the  duty  imposed  on  it  in  favor  of  passengers,  at 
the  place  of  this  accident,  even  if  he  went  there  unaccompanied  by  the 
conductor,  if  he  was  not  guilty  of  contributory  negligence. 

We  do  not  sustain  the  eleventh  assignment.  The  proposition  is  that 
when  a  person  seeks  to  recover  for  impaired  capacity  to  labor  and  earn 
money  in  a  particular  avocation,  and  the  evidence  shows  that  his  earn- 
ings in  such  business  have  not  been  decreased  by  reason  of  such  injury. 
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and  are  the  same  two  years  after  the  accident  as  they  were  before  the 
injury,  he  is  not  entitled  to  recover  for  impaired  capacity  to  labor  and 
cam  money  in  the  future.  The  evidence  showed  that  plaintiff  had  been 
working  for  his  brother  before  and  since  the  injury  without  any  de- 
crease of  wages;  that  he  was  employed  by  his  brother  before  and  since 
the  accident  to  manage  his  ranch;  that  the  two  middle  fingers  of  his 
right  hand  were  rendered  stiff  by  the  injury;  that  he  could  not  close 
the  fingers  against  his  hand;  that  the  fingers  pain  him  a  great  deal, 
particularly  when  he  undertakes  to  do  any  work  about  the  ranch,  or 
when  the  weather  changes,  and  that  after  he  has  worked  with  them 
awhile  tliey  seem  to  be  paralyzed  and  he  has  to  quit.  Also  the  two 
Ungers  would  probably  remain  stiff  permanently,  and  will,  to  some  ex- 
tent, disable  his  hand,  and  the  use  of  the  fingers  will  be  attended  with 
pain.  He  testified  that  he  was  not  able  to  give  his  duties  the  same 
attention  and  perform  the  same  labor  now  as  before  the  accident.  He 
couIdn^t  do  the  work  he  did  before  because  he  couldn't  take  the  lead 
with  the  men  like  he  did  before.  We  conclude  that  the  fact  that  his 
condition  as  to  wages  having  remained  the  same,  this  might  be  attrib- 
uted to  peculiar  circumstances  then  existing  and  that  had  existed  with 
him  since  the  accident,  but  which  might  at  any  time  change.  His 
capacity  to  do  his  former  work  had,  according  to  the  evidence,  decreased, 
and  the  jury  looking  to  the  permanent  condition  of  his  injured  hand, 
and  looking  to  the  probable  duration  of  plaintiff's  life,  and  not  merely 
to  the  present  and  past,  could  have  found  that  his  earning  capacity  had 
become  diminished.  We  here  overrule  the  sixteenth  assignment  charg- 
ing that  the  verdict  was  excessive  in  amount. 

The  twelfth  assignment  complains  of  the  refusal  of  the  following 
instruction :  **It  is  the  duty  of  railway  companies  to  keep  in  safe  con- 
dition all  portions  of  its  station  grounds  to  which  the  public  do  or  would 
naturally  resort,  and  if  you  believe  from  the  evidence  in  this  case  that 
the  place  where  plaintiff  sustained  his  injury  was  a  portion  of  defend- 
ant's depot  grounds,  where  the  public  do  or  would  naturally  resort,  then 
the  defendant  would  be  required  to  keep  its  said  ditch  or  ravine  covered 
or  guarded;  on  the  other  hand  if  you  do  not  believe  that  the  place 
where  plaintiff  was  injured  was  a  portion  of  defendant's  depot  grounds 
where  the  public  did  or  would  ordinarily  resort,  then  you  are  charged 
that  the  defendant  would  not  be  required  to  keep  said  ditch  or  ravine 
covered  and  its  failure  so  to  do  would  not  constitute  negligence.*' 

From  the  presentation  of  the  question  sought  to  be  made  as  we  find 
it  in  appellant's  argument  under  this  assignment  the  point  seems  to  be 
that  if  plaintiff  unaccompanied  and  volimtarily  went  upon  that  part  of 
the  premises  so  remote  from  the  depot,  as  where  he  was  hurt,  the  issue 
of  whether  or  not  appellant  failed  to  use  ordinary  care  in  having  the 
gully  open  and  unprotected  should  not  have  been  submitted.  The 
charge  as  framed  ignored  entirely  the  issue  of  his  being  accompanied  and 
directed  by  the  conductor  in  going  over  to  the  train. 

The  refused  charge  amounted  to  this,  that  if  the  gully  was  at  a  point 
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upon  defendant's  premises,  where  the  public  ordinarily  did  or  would 
not  resort,  and  defendant  for  that  reason  owed  no  duty  to  the  public 
to  cover  or  guard  it,  it  owed  no  duty  to  plaintiff  under  the  peculiar  dr- 
cunistanecs  of  tliis  case.  The  refused  charge  was  practically  one  di- 
recting the  jury  to  lind  for  defendant,  as  there  was  no  testimony  that 
the  place  where  plaintilf  received  his  injury  was  where  tlie  public  did 
or  would  generally  rei^ort. 

What  has  been  said  in  the  above  discussion  renders  it  unnecessaiy  to 
do  more  with  the  tliirteenth,  fourteentli  and  fifteentli  assignments  than 
to  overrule  them. 

We  will  add  in  conclusion  that  there  was  sufficient  testimony  to  au- 
thorize the  jury  to  lind  that  plaintiff  met  his  injury  on  appellanfs 
premises.  There  is  some  doubt  in  our  minds  whetlicr  or  not  the  brief 
of  appellant  raises  this  question  directly.  We  doubt  very  much,  if  the 
facts  were  true,  which  tlie  jury  must  have  found  in  order  to  reach  the 
verdict  they  did  under  the  charge,  that  this  question  would  be  of  any 
importance.  The  train  was  not  brought  to  the  depot  but  was  held  on 
the  main  track  just  across  the  gully  from  tlie  depot,  to  start  from  that 
place.  This  was  a  stock  train  which  plaintiff  had  to  take.  He  was  a 
passenger  thereon.  According  to  the  testimony  of  the  witness  Foster, 
it  was  usual  for  such  trains  to  stop  and  start  at  this  place.  At  any 
r.Mto  such  \v;i**  the  arrnngement  of  appellant  in  this  instance.  Plaintiff 
was  expected  to,  and  it  was  necessary  for  him  to  go  from  the  depot  to 
the  place  where  the  train  stood  to  get  on  board  of  it,  and  that  too  on  a 
dark  and  misty  night.  Defendant  had  made  it  necessary  for  plaintiff, 
a  stranger  on  the  premises,  to  go  from  its  depot  to  that  train  in  the 
dark.  It  seems  to  us  that  if  he  had  undertaken  to  do  this  alone,  and 
in  so  doing,  had  taken  a  direct  route  (and  this  was  the  regular  route) 
and  had  exercised  ordinary  care  under  the  circumstances,  and  on  the 
way  had  fallen  into  this  gully,  defendant  would  have  been  liable  al- 
though the  gully  may  not  actually  have  been  within  appellant's  prem- 
ises. For  the  purposes  of  such  a  case  under  such  circumstances,  the 
intervening  space  would  be  regarded  as  defendant's  premises.  It  would 
have  been  practically  its  invitation  to  plaintiff  to  walk  across  that  ground 
for  the  purpose  of  reaching  the  train  and  an  assurance  that  the  way 
was  safe. 

But  the  case  submitted  was  ope  in  which  the  conductor  of  appellant's 
train  directed  or  accompanied  plaintiff  from  the  depot  to  the  train  over 
this  way  upon  which  the  danger  existed.  It  seems  to  us  that  the  fact 
as  to  this  place  being  strictly  upon  appellant's  depot  premises  was  imma- 
terial as  the  case  was  presented.  But  the  evidence  indicates  that  such 
was  the  fact.  Appellant  was  allowed'  to  testify  that  he  thought  where 
the  train  was  standing  was  within  the  yards  of  appellant.  This  was 
beyond  the  ravine.  The  evidence  shows  that  up  to  the  place  where  plain- 
tiff fell  the  ground  was  all  leveled  off.  Near  the  depot  it  was  covered 
with  sand  and  dovm  toward  the  trestle  with  coal  cinders.  Appellant 
maintained  a  switch  which  crossed  the  main  track  close  to  the  place 
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wliere  ihey  formed  a  Y.  Besides,  the  fact  that  these  trains  usually 
stopped  across  the  trestle  and  started  from  that  point  indicates  that 
the  intervening  space  was  in  use  by  appellant  in  business  of  tliis  char- 
acter. Ko  eilort  was  made  by  apj  reliant  on  the  trial  to  show  by  evi- 
dence that  the  place  of  injury  was  not  in  its  yards. 

Afp/rfned, 

ON  MOTION  FOB  REHEABINO. 

In  the  opinion  delivered  in  this  case,  there  are  some  expressions  to 
the  effect  that  the  conductor  accompanying  plaintiff  should  have  used 
reasonable  care  in  guarding  him  against  tins  accident,  iiy  tlii^^^we  did 
not  mean  that  his  duty  was  anything  short  of  the  high  degree  of  care 
which  the  carrier  and  its  servants  owe  a  passenger.  The  entire  opinion 
negatives  such  view. 

In  some  way  the  court  came  to  misconceive  the  amount  of  the  verdict, 
which  was  for  $5000  instead  of  $4000.  It  was  witli  some  diliiculty  tliat 
we  approved  the  verdict  for  the  latter  amount,  and  now  we  shall  require 
appeLee  to  remit  $1000  witliin  ten  days,  in  wliich  event  the  motion  will 
be  overruled  and  the  judgment  alhrmetl  lor  $4000;  otherwise  tlie  uiotion 
will  be  granted  and  the  judgment  reversed. 

Ordered  accordingly. 

Writ  of  error  refused. 


036  N.  Y.  &  T.  Land  Co.  v.  Dooley. 

New  York  and  Texas  Land  Company  v.  W.  C.  Dooley. 

ecided  December  2,  1903. 

l^-^ldem  Son  an 8. 

"Doorley"  and  "Dooley"  are  idem  sonans. 

2r— Statute  of  Frauds. 

A  contract  for  the  lease  of  lands  which  showed  no  agreement  to  lease 
for  a  longer  term  than  one  ^ear,  but  that  it  could  have  been  terminated  at 
any  time  by  appellee  entering  into  possession,  and  that  it  was  not  an  agree- 
ment which  was  not  to  be  performed  within  the  space  of  a  year,  is  not  within 
the  statute  of  frauds. 

3. — Practice— Pleading — Demurrer. 

SupDlemental  petition  setting  up  an  agreement  of  the  kind  mentioned 
was  noP  subject  to  demurrer  for  not  alleging  that  the  agreement  was  in 
writing;   that  was  matter  of  proof. 

4. — Field  Notes — Evidence. 

All  the  proof  showing  that  "Doorley"  named  in  the  patent  was  the  iden- 
tical "Dooley"  named  in  the  field  notes  there  was  no  error  in  the  admission 
in  evidence  of  the  field  notes  as  recorded  in  the  county  surveyor's  office. 

5d — Sale — Charge  of  Court. 

On  the  evidence  the  trial  court  did  not  err  in  refusing  a  special  charge 
submitting  a  sale  and  purchase  of  the  land. 

6. — Same — Limitations. 

The  testimony  showing  that  T.,  under  whom  appellant  claimed,  was  a 
tenant  of  appellee  and  that  he  never  repudiated  his  tenancy,  limitations  was 
not  an  issue  in  the  case. 

Appeal  from  the  District  Court  of  Kinney.  Tried  below  before  Hon. 
J.  M.  Goggin. 

West  &  Cochran,  for  appellant. 

J.  8.  Monn,  E.  0,  Jones,  and  Joseph  Jones,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  eighty  acres  of  land  which  was  instituted  by  appellee  against  appel- 
lant, and  which  resulted  in  a  verdict  and  judgment  for  appellee. 

The  land  in  controversy  was  patented  to  appellee  by  the  State  of 
Texas  on  August  3,  1880.  Appellant  claims  the  land  through  a  deed 
from  Philip  Palmer  and  wife. 

In  the  patent  to  the  land  the  name  of  appellee  was  written  *T>oorley" 
instead  of  "Dooley,"  and  the  second  assignment  of  error  is  based  on  this 
mistake.  The  names  are  idem  sonans.  Cline  v.  State,  31  S.  W.  Rep., 
175;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Daniels,  1  Texas  Civ.  App.,  695; 
Eussell  V.  Oliver,  78  Texas,  16. 

In  the  original  field  notes  of  the  surveyor  upon  which  the  patent  is 
based  the  name  is  spelled  correcfly  and  the  identity  of  the  man  to  whom 
the  patent  was  issued  with  appellee  was  clearly  proven.  Palmer,  the 
witness  for  appellant,  swore  that  the  land  was  located  by  W.  C.  Dooley, 
and  also  intimated  that  he  had  bought  the  land  from  Dooley.  There 
can  be  no  doubt  that  appellee  is  the  man  to  whom  the  land  was  patented. 

Appellee  alleged  that  Palmer  agreed  to  look  after  the  land  for  him 
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and  to  pay  taxes  on  it  for  the  use  of  it,  and  appellant  in  his  first  and 
twelfth  assignments  of  error  seeks  a  review  of  the  action  of  the  court 
in  not  sustaining  a  demurrer  to  the  supplemental  petition,  and  in  not 
instructing  a  verdict  for  appellant,  on  the  ground  that  the  allegations 
showed  an  agreement  within  the  purview  of  the  statute  of  frauds. 
There  was  no  agreement  to  lease  the  land  for  a  longer  term  than  one 
year,  but  it  could  have  been  terminated  at  any  time  by  appellee  entering 
into  possession.  Neither  was  it  an  agreement  which  was  not  to  be 
performed  within  the  space  of  a  year  from  the  making  thereof.  Rail- 
way Co.  v.  Wood,  88  Texas,  191. 

The  supplemental  petition,  which  set  up  the  tigreement  above  men- 
tioned, was  not  subject  to  demurrer  for  not  alleging  that  the  agreement 
was  in  writing;  that  was  a  matter  of  proof.  Dogget  v.  Patterson,  18 
Texas,  158;  Cross  v.  Everts,  28  Texas,  523;  Gonzales  v.  Chartier,  63 
Texas,  36 ;  Robb  v.  Railway  Co.,  82  Texas,  392. 

Appellant  objected  to  the  admission  in  evidence  of  the  field  notes  of 
the  laiid  in  controversy  recorded  in  the  county  surveyor's  office  on  the 
grounds  that  the  recitals  therein  could  not  be  used  to  show  a  mistake 
in  the  name  in  the  patent  and  was  irrelevant  and  incompetent.  The 
objections  are  without  merit  and  were  properly  overruled.  The  patent 
was  based  on  the  field  notes  and  we  think  they  were  clearly  admissible. 
The  whole  of  the  testimony  outside  of  the  field  notes  showed  beyond 
the  peradveniure  of  a  reasonable  doubt  that  appellee  was  the  person 
referred  to  in  the  patent,  and  if  the  field  notes  had  not  been  admitted 
the  jury  must  necessarily  have  found  that  "Doorley**  was  intended  for 
'TDooley."  All  the  evidence  tending  to  prove  that  fact  there  was  nothing 
for  a  jury  to  find  in  connection  with  it,  and  the  court  very  properly 
refrained  from  submitting  the  matter  to  the  jury. 

The  witness  Palmer  did  not  swear  that  he  bought  the  land  from 
Dooley,  and  while  evidently  desiring  to  create  the  impression  that  he 
might  have  bought  the  land,  he  would  not  swear  that  he  paid  anything 
for  the  land,  that  he  got  a  deed  to  it,  or  even  that  there  was  ever  a 
verbal  sale  to  him  by  Dooley.  His  testimony  was  too  vague  and  uncer- 
tain to  raise  an  issue  of  a  purchase  on  his  part.  If  he  did  not  remember 
getting  a  deed  to  the  land,  appellant  could  not  have  expected  the  jury 
to  find  that  one  was  executed.  The  special  charges  raising  the  issue  of 
a  sale  were  properly  refused. 

The  charge  is  not  open  to  the  criticisms  urged  against  it  by  appellant. 
There  was  testimony  to  show  that  Palmer  was  a  tenant  of  appellee  and 
that  he  did  not  repudiate  his  tenancy  and  consequently  the  statute  of 
limitations  did  not  begin  to  run.  The  court  did  not  interfere,  in  the 
instructions,  with  the  power  of  the  jury  to  pass  upon  these  facts.  The 
judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


638  Flannery,  Executob,  v.  Chidgbt. 

J.  B.  Flannery,  Executor,  v.  Henry  Chidoby. 

Decided  December  2,  1903. 

Id — Married  Woman — Right  to  Contract. 

The  only  authority  given  to  a  married  woman  to  enter  into  contracts  la 
embodied  in  article  2970  of  the  Revised  Statutes,  as  follows:  "The  wife  may 
contract  debts  for  necessaries  furnished  herself  or  children,  and  for  all  ex- 
penses which  may  have  been  incurred  by  the  wife  for  the  benefit  of  her  sepa* 
rate  property." 

2w— Same — "Necessaries." 

The  "necessaries"  referred  to  in  the  statute  are  those  for  the  wife  and 
her  ^ildren  and  not  for  her  husband,  and  the  wife's  separate  estate  can  not 
be  charg^ed  with  necessaries  furnished  or  obtained  for  the  husband. 

Zd — Same— Promise  to  Pay — Statute  of  Frauds. 

A  single  witness,  in  support  of  the  allegation  of  the  wife's  promise,  sab- 
sequent  to  the  husband's  death,  to  pay,  testified  that  the  wife  said  to  her  that 
she  was  going  to  pay  for  the  services  rendered  the  husband,  and  if  unable 
in  her  lifetime  would  provide  for  it  in  her  will.  This  stcitement  was  not 
communicated  to  the  creditor  in  the  lifetime  of  the  wife.  Held  that,  even  if 
the  language  proved  could  be  construed  into  a  promise,  it  would  oome  within 
the  purview  of  the  statute  of  frauds.     (Art.  2543,  sees.  1,  2.) 

4d— Community  Estate — Liability. 

The  community  estate  coming  into  the  hands  of  the  surviving  wife  as 
executrix  is  liable  for  the  debts  of  the  husband  or  the  community. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  Hon. 
E.  B.  Green,  County  Judge. 

Keller  &  Keller,  for  appellant. 

Roht,  T,  Neill,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee,  in 
the  Justice  Court,  for  $175  alleged  to  be  due  by  the  estate  of  Mrs.  Elmira 
V.  Ewalt,  for  services  as  nurse  rendered  W.  D.  Ewalt,  the  husband  of 
Elmira  V.  Ewalt,  in  his  last  sickness,  amounting  to  $160,  and  services 
rendered  in  same  capacity  to  Mrs.  Ewalt  in  her  last  sickness,  amounting 
to  $15.  The  suit  is  based  on  allegations  of  an  express  contract  of  Mrs. 
Ewalt  to  pay  for  the  services  rendered  her  husband,  made  before  and 
after  his  death.  Appellee  recovered  judgment  for  amount  sued  for  in 
Justice  Court  and  for  a  like  sum  on  appeal  to  the  County  Court 

It  appears  that  W.  D.  Ewalt  being  sick  in  1900,  Mrs.  Chidgey  was 
engaged  as  a  nurse  at  divers  times  between  March  and  December. of  that 
year.  W.  D.  Ewalt  died  on  January  1, 1901,  and  Mrs.  Elmira  V.  Ewalt, 
his  widow,  on  January  3,  1901,  filed  an  application  for  probate  of  the 
will  of  her  husband  and  for  letters  testamentary.  On  January  22, 1901, 
the  will  was  probated  and  Mrs.  Ewalt  was  appointed  executrix  of  the 
will  without  bond  as  provided  therein.  In  that  will  practically  eveiy- 
tliing  possessed  by  the  testator  was  bequeathed  to  his  wife.  No  aooonni 
for  the  services  performed  by  Mrs.  Chidgey  was  presented  to  the  inde- 
pendent executrix.  On  January  7,  1902,  Mrs.  Elmira  V.  Ewalt  died, 
leaving  a  will  in  which  J.  B.  Plannery  was  appointed  executor.    Althpngh 
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it  does  not  appear  in  the  statement  of  facts,  it  appears  from  the  petition, 
and  from  an  exhibit  attached  thereto,  that  the  account  was  presented  to 
the  executor  and  by  him  rejected.  There  is  some  testimopy  which  tends 
to  show  that  W.  D.  Ewalt  had  some  community  property  at  his  death. 

The  theory  upon  which  the  pleadings  were  prepared  and  on  which 
the  case  was  tried  was  that  the  property  in  the  hands  of  the  executor 
had  been  the  separate  estate  of  Mrs.  Ewalt,  and  that  she  had,  before 
and  after  her  husband's  death,  expressly  agreed  to  pay  the  debt  due 
Mrs.  Chidgey.  The  evidence  is  very  weak  and  unsatisfactory  as  to 
Mrs.  Ewalt  attempting  to  contract  for  the  services  of  Mrs.  Chidgey, 
but  the  question  will  be  discussed  as  though  it  was  fully  proved,  because 
the  principles  that  are  hereinafter  stated  apply  as  fully  to  an  explicit 
written  contract  as  well  as  one  of  any  other  character.  Under  the 
common  law  the  existence  of  the  wife  wa3  merged  in  her  husband,  and 
she  had  no  power  to  make  contracts  except  through  his  authority  or  for 
necessaries  for  herself  and  children.  That  principle  of  the  common  law 
has  not  been  wholly  abandoned  in  Texas,  and  in  no  instance  save  in 
those  expressly  prescribed  by  statute  is  the  married  woman  given  the 
power  to  make  contracts. 

'the  only  statutory  authority  given  to  a  married  woman  to  enter  into 
contracts  is  embodied  in  article  2970  of  the  Eevised  Statutes,  as  follows : 
'*The  wife  may  contract  debts  for  necessaries  furnished  herself  or  chil- 
dren, and  for.  all  expenses  which  have  been  incurred  by  the  wife  for  the 
benefit  of  her  separate  property.'*  The  authority  so  granted  is  strictly 
construed,  and  no  appeal  to  the  equitable  powers  of  a  court  can  be  made 
to  bind  the  wife  by  her  contracts  not  executed  under  the  provisions  of 
the  statute.  Magee  v.  White,  23  Texas,  180;  Haynes  v.  Stovall,  23 
Texas,  625. 

The  necessaries  named  in  the  statute  are  those  for  the  married  woman 
and  her  children  and  not  for  her  husband.  In  the  case  of  Magee  v. 
White,  above  cited,  this  matter  was  thoroughly  discussed,  and  after 
citing  and  quoting  from  several  chancery  cases  the  court  concluded : 
"So  we  think  that  if,  in  this  State,  the  wife's  property  is  to  be  held 
liable  for  articles  furnished  to  the  husband,  because  they  are  necessaries, 
it  will  be  in  the  husband's  power  to  squander  the  proceeds  of  the  property 
as  it  comes  into  his  hands  out  of  which  he  should  support  him«elf  and 
his  family,  and  charge  his  expenses  for  necessaries  upon  his  wife's 
separate  estate,  thus  subjecting  it  to  a  burden  which  the  law  never 
intended  it  to  bear."  Again  in  elucidation  of  the  Magee-White  opinion, 
it  was  said  in  Haynes  v.  Stovall,  above  cited :  "It  was  held,  that  the 
separate  estate  could  be  held  liable,  according  to  the  provisions  of  the 
statute,  for  debts  contracted  by  the  wife  herself,  or  by  her  authority, 
for  necessaries  furnished  herself  or  children,  or  for  expenses  incurred 
by  the  wife  for  the  benefit  of  her  separate  property,  and  where  such 
expenses  are  reasonable  and  proper.  It  was  held  that  the  wife  was  under 
no  legal  obligation  to  maintain  the  husband  out  of  her  separate  estate; 
that  the  rules  applied  by  courts  of  chancery  in  England,  to  estates  lim- 
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^!^i  la  -im  ^Ib  lad  fnttrxte  i»e  of  married  women,  were  not  applicable 
-D  — tj  -v^H^'r  mr-i^jf^  Vep*i»te  crfate  in  this  State ;  and  that  the  exprcs- 
&nK  11  M  imnd  in.  lire  cphnaas  of  this  court,  in  the  cases  of  Christmas 
-^    imizi.  5nw:t  ^.  Eiror,  and    McFadden  v.   Grumpier,  to  the  effect 

is  liable  in  equity,  independent  of  the 
ifband^  or  for  his  children  hy  a  fonner 
not  to  be  r^arded  as  authoritative  de- 

JL  ::itf  !M!  if  Hr^z^±isM  v-  ITnderirood,  27  Texas,  555,  it  was  said: 
^2i:t^  :zi5  T-^w  it  ize  Isrw  tJikexi  hj  ike  court  below,  it  will  be  per- 
i^r  --i  -zuz  -e  vTT^'i  5«jara3  prtype^rtj  ui^j  be  charged  on  an  accorait 
:xLL^^.  IT  1  -irrnnv^Trj  :i,"ns  ^sjscux&d  hj  her  for  necessaries  for  her  hiB- 
i^rr,r  FT  jcie:  iitaujtis  jif  lire  ^^'■^'Ty  than  himself  and  children.  What- 
^~<^  r--r^K^  if  rr.TT  inr  — t»y^  rcAj  formerlj  have  been  upon  this  qucs- 
::iiiL  :i:tf  jnr  xr>TTt  x  3nsc  m^w  b^  regarded  as  settled  by  this  coort, 
niif  juLL  XLTWTt  zr  zzj^  icsrOTxctioiK  ^Tcn  to  the  jury  in  this. 


liim?,  44  Texas,  124,  it  was  said: 
:rTa  to  maintain  the  husband  ont  of 
V-^  ^  -iTirEf  f^^TB.  It  5^  n»?  rxn"  cf  the  husband  to  support  his  wife 
x_^:  r-..  .r^^m  H^^m."^  "ne  wTr5£~5  •s?ciZ]e  can  not  be  charged  with  neces- 
ss:--*^  :'  r  -::e  "i:>^;iiii:  ir  -» — 7    f«'"3^  ^>crr»cted  by  him  for  the  support 

>  s^  ^L^.Tie^  jrv^T-f^fr.  r:;iu  iLrs.  Hw^il^  after  the  death  of  her  hus- 

^^11 :.  ^t*  Tn.-i-*:  TT  Tit-  3^r  Tiitf  T«r^*r^;^  of  Mrs.  Chidgey.     Only  one  wit- 

Te<^  ll_^  iLir^o*  T*^^.Te*i    K^  TT    T^Ts:   jLzz^i   she  siid:     "1  heard  Mrs. 

2:  ^^^  -^  ■  -^  t?  r:^rir» :»^:  -jj  t^  V-^   C^«£^r^  for  her  services;  that  was 

i.^-r  ^^   Ixr^r^  f^--n.     «     «     «      Srie  5;t:  i   if  she  did  not  pay  it  in 

•--^  :.-  -  TT'  ^^t*  vT\:..r  ^:r^  r  or  j»f^  w^_Z  i  rfiix  she  had  no  ready  money." 

'^  r  -^^ --r-^:^  n^'.if   y^^  Xr^   ^I-wtJIt  w^st*  i>:*c  communicated  to  Mrs. 

_' .     .:"'*-     r>^  Tr^c  nf   •jni=rj  fvf^^xzimx  5rir  rre  promise,  if  the  language 

^~^. ..   *^  ^  ^  r*i.     r'Ttf  Tr-Tin.s;  ii  'pr~r^  if  izie  Ltngna^  proved  can  be 

J-  .r^^"'-  -:   ^^  >  I  ^^'^-r^^  '•rs?  Tta*  zuiisi    «»-/rrv*g  cI-earlT  within  the  pur- 

^  r  ^*    "^   --*  <-^'^-  ?c  r^.  :'.>v     I~:  i^  jithi-^i-^'czj?  r>  rlie  provisions  of  both 

•>*^  T>^    fiiSciL-ss^    jt  s:nire  of  c^ise  by  whidi  the 

'^^^   r^i.*~  -wn-n^^E   "je    Ii*i:I.£   f>r  the  debt  declared 

^-n^i   im£    aT,  Tl  ^Tnl-  received  the  benefit 

▼~:si'  ::.':r«  irtu»-Tr  ra:  :niTL^e^f  rrrrrise  to  pay  for  the 

!  TT.  ltt:  it  irr-^  re  :r^:  s^mtrxre  estate,  or  any  com- 

:.:r^c^  ai^L   ^^_r-E^   ^trc    izErsuLTC   isrs-ier  the  laws  of 

-  fc  j.i?  "¥-_rf    tr=7£3r  ^r,:^:    Ssarri,  she  would  be 

'^^ai   re  ^xTinr  izmT^srrr  fee  ibe  debts  of  her 


-n  -     ^ri-5  •* 


■».      -*  -^  — 


'■•  -  r     ""  "T-* 


invn  rz^  T«r^  ic  1£t^  Zwmlt  to  pay  tl« 
^  -  n  ^>^  -^T  -  n  itiu  --tr  -Tcni^mrr  wnxli  i»t  bind  her,  the 
^     --.   i^s^  :ir^^  xTii:  »r  ^mmmiinr  «ci2»  ef  t*ae  Ewalts  waa 
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liable  on  an  implied  contract  for  the  services  performed  for  Mr.  Ewalt 
and  are  sufficient  to  form  the  basis  for  a  judgment  against  the  com- 
munity property.  The  lands  conveyed  to  Mrs.  Ewalt  before  her  mar- 
riage, and  that  conveyed  to  her  by  her  husband,  were  her  separate  estate, 
and  not  liable  for  the  debt  sued  for,  but  the  record  shows  that  one  parcel 
of  land  was  conveyed  to  Mrs.  Elmira  V.  Ewalt,  during  the  life  of  her 
husband,  by  Johanna  Toepperwein,  and  it  does  not  appear  that  it  recited 
in  the  deed  that  it  was  the  separate  estate  of  Mrs.  Ewalt.  The  presump- 
tion of  law  is  that  it  was  community  property. 

The  judgment  will  be  affirmed,  the  only  restriction  on  it  being  that 
the  estate  of  Mrs.  Ewalt  shall  be  liable  for  $1G0  of  the  debt  to  the 
extent  of  the  value  of  the  community  estate  that  existed  at  time  of  the 
death  of  her  husband,  as  well  as  any  separate  estate  left  by  him,  her 
whole  estate  being  liable  for  the  services,  valued  at  $15,  rendered  for 
Mrs.  Ewalt    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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John  P.  Mercer  et  al.  v.  J.  W.  Woods  et  al. 

Decided  December  2,  1U03. 

i. — Contesting  Election— Notice  of  Grounds— -Jurisdiction. 

A  contest,  under  the  statute,  of  an  election  in  a  county  on  the  question  of 
prohibiting  the  sale  of  intoxicating  liquors,  can  only  be  had  upon  written  notiee 
of  the  intention  to  contest  and  of  the  grounds  relied  on,  as  required  by  the 
statute. 

8. — Same. 

That  a  petition  for  injunction  h^d  been  filed,  showing  the  grounds  upon 
which  the  election  was  contested,  and  citation  thereon  issued  and  served  on  tke 
contestees,  who,  by  examination  of  the  petition  were  apprised  of  its  contents, 
could  not  take  the  place  of  the  statutory  notice. 

8. — Same — Notice — ^Waiver— Jnriadiction. 

Jurisdiction  over  the  subject  matter  of  a  contest  of  a  prohibition  electictt 
could  not  be  given,  in  the  absence  of  statutory  notice,  by  the  officers,  made 
parties  to  a  suit  for  injunction  and  contest,  appearing  and  answering  without 
first  pleading  want  of  notice. 

4. — Same — Injunction. 

When  a  suit  to  contest  a  prohibition  election  under  the  statute  and  to  enjoin 
the  putting  in  force  of  prohibition  on  constitutional  grounds  was  dismissed  for 
want  of  the  statutory  notice  of  an  election  contest,  though  the  suit  should  have 
stood  for  trial  on  the  constitutional  questions  for  which  injunction  was  sought, 
the  appellate  court  will  not  reverse  where  such  objections  to  the  law  appeared 
not  to  be  well  taken. 

Appeal  from  the  District  Court  of  Eobertson.  Tried  below  before 
Hon.  J.  C.  Scott. 

Purdom  &  Purdom  and  0.  L.  Stribling,  for  appellants. 

«7.  W.  Woods,  R,  W.  Priest,  and  Crawford  &  Bartholomew,  t(fr  ap- 
pellees. 

KEY,  Associate  Justice. — ^The  following  statement  of  the  nature 
and  result  of  this  suit,  contained  in  appellants'  brief,  is  conceded  to 
be  correct: 

*'0n  the  12th  day  of  May,  1903,  the  Commissioners  Court  of  Robert- 
son County  ordered  an  election  to  be  held  throughout  said  county  on 
the  9th  day  of  June,  1903,  for  the  purpose  of  determining  whether  or 
not  the  sale  of  intoxicating  liquors  should  be  prohibited  in  said  county. 
The  election  was  held  on  the  day  fixed,  and  thereafter,  on  the  22d  day 
of  June,  the  Commissioners  Court  declared  the  result  to  be  in  favor  of 
prohibition,  and  ordered  publication  to  be  made  of  the  order  of  the 
court  putting  the  local  option  law  in  force  in  said  county.  The  county 
judge  selected  the  Central  Texan,  a  weekly  newspaper  published  ai 
Franklin,  in  which  to  make  the  necessary  publication  of  the  order. 
Appellee  Irvin  was  publisher  and  proprietor  of  the  paper.     The  first 

publication  was  made  on  the day  of ,  1903.     On  the  10th 

day  of  June  the  appellants,  who  were  lawfully  engaged  in  the  sale  of 
intoxicating  liquors  in  said  county,  presented  their  petition  praying  for 
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a  writ  of  injunction  against  appellees,  and  also  for  judgment  annulling 
said  election,  to  Hon.  Marshall  Surratt,  judge  of  the  Nineteenth  Judi- 
cial District,  and  a  temporary  writ  of  injunction  was  granted  by  him, 
returnable  to  the  District  Court  of  Eobertson  County.  The  writ  en- 
joined appellees  from  publishing  said  order  declaring  the  result  of  the 
election  and  also  from  enforcing  the  local  option  law  in  Eobertson 
County.  The  original  petition  was  filed  with  the  clerk  of  the  District 
Court  of  Robertson  County  on  the  11th  day  of  July,  1903,  and  the  writ 
of  injunction  and  citations  were  immediately  issued  and  served  upon 
all  the  appellees  within  thirty  days  from  the  return  day  of  the  local 
option  election,  which  was  on  the  22d  day  of  June,  1903. 

''After  the  expiration  of  the  thirty  days  from  the  return  day  of  the 
election,  the  appellees  appeared  in  open  court  and  filed  their  answers 
to  appellants'  original  petition,  consisting  of  general  and  special  excep- 
tions, and  a  plea  to  the  jurisdiction  of  the  court,  alleging  that  they  had 
Dot  been  served,  as  required  by  law,  within  thirty  days  from  the  return 
day  of  the  election,  with  a  written  notice  of  appellants'  intention  to 
contest  said  election,  together  with  a  statement  in  writing  of  the  grounds 
relied  upon  to  contest  said  election.  Appellants  moved  to  strike  out  the 
plea'  to  the  jurisdiction  because  it  had  not  been  filed  and  plead  in  due  or- 
der of  pleading,  and  had  been  waived.  This  motion  was  overruled,  and 
the  court  upon  hearing  testimony  sustained  the  plea  and  dismissed  appel- 
lants' suit  and  discharged  the  writ  of  injunction,  from  which  this 
appeal  is  prosecuted. 

"The  court  held  this  suit  to  be  strictly  a  statutory  contest  of  the  local 
option  election,  and  that  contestees  had  not  been  served  with  the  state- 
ment in  writing  of  the  grounds  relied  upon  to  contest  said  election 
within  the  thirty  days  provided  by  statute,  and  for  that  reason  the 
court  was  without  jurisdiction  to  further  hear  the  cause." 

Counsel  for  appellants  contend  as  grounds  for  reversal: 
.  1.  That  the  requirements  of  the  statute  as  to  giving  written  notice 
of  the  intention  to  contest  and  statement  in  writing  of  the  grounds 
relied  on  to  contest,  were  complied  with  by  appellants  within  thirty  days, 
the  time  provided  by  the  statute.  In  support  of  this  contention  they 
quote  the  testimony  heard  by  the  court  on  that  issue,  which  is  as  follows : 

H.  B.  Burt  testified :  "I  am  clerk  of  the  District  Court  of  Robertson 
County.  The  original  petition  was  filed  in  this  cause  on  July  11,  1903, 
by  Judge  Purdom  for  plaintiffs.  On  the  same  day  Mr.  Crawford,  of 
the  law  firm  of  Crawford  &  Bartholomew,  attorneys  of  record  in  this 
cause  for  defendants,  sent  Miss  Lelia  Crawford,  his  stenographer,  to 
my  office  with  the  request  that  I  send  to  him  by  her  the  original  petition 
in  this  cause.'  I  delivered  the  petition  to  Miss  Crawford.  She  is  a 
person  competent  to  testify. '  I  never  saw  the  petition  again  until  the 
23d  day  of  July,  after  defendants  had  filed  their  pleas.  Judge  Purdom 
requested  me  to  give  him  the  petition  and  I  went  to  the  office  of  Craw- 
ford &  Bartholomew  and  got  the  petition  from  them.  It  had  not  been 
in  my  possession  since  July  11th.    I  issued  the  citations  in  said  cause 
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and  the  writs  of  injunction  on  the  11th  day  of  July  and  delivered  them 
to  the  sheriif  at  Judge  Purdom's  request,  both  being  present." 

Cross-examination:  **!  was  not  requested  by  the  plaintiflis  to  deKTer 
the  petition  to  Crawford  &  Bartholomew  or  any  of  the  defendants 
Crawford  &  Bartholomew,  so  far  as  the  records  of  my  office  show,  were 
not  attorneys  of  record  in  said  cause  at  that  time,  and  do  not  appear  as 
attorneys  of  record  in  said  cause  until  the  filing  of  said  pleas,  July  23^** 

W.  T.  Bartholomew  testified:  That  he  wa^s  a  member  of  the  law 
firm  of  Crawford  &  Bartholomew.  "The  petition  in  this  cause  was  de- 
livered to  us  by  Miss  Lelia  Crawford,  July  11,  1903.  I  read  the  peti- 
tion a  day  or  two  afterwards.  We  were  employed  to  represent  the  county 
judge  and  commissioners  in  this  cause  about  ten  days  before  the  expira- 
tion of  the  thirty  days  from  the  return  day  of  the  election.  Don't  remem- 
ber the  exact  date.  Mr.  Woods,  the  county  attorney,  and  one  of  the  parties 
to  this  suit,  came  to  my  office  a  few  days  after  we  received  the  petition, 
and  I  handed  him  the  original  petition — ^he  read  it  over  in  our  office. 
This  was  within  the  thirty  days  after  the  return  day  of  the  election. 

Cross-examined :    "We  were  not  attorneys  of  record  at  the  time  the 
*  petition  was  first  brought  to  us  by  Miss  Crawford." 

J.  W.  Woods,  county  atomey,  and  party  to  the  suit,  testified:  ^o 
copy  of  the  original  petition  hns  ever  been  served  upon  me,  and  no 
other  written  statement  of  the  grounds  of  contest  has  been  served  upon 
me  within  thirty  days  after  the  return  day  of  said  local  option  election, 
except  the  citation  and  injunction  issued  in  this  cause.  Both  were 
served  within  the  thirty  days.  I  never  received  the  original  petition 
from  plaintiffs  or  their  attorneys.  I  read  the  petition  within  the  thirty 
days  from  the  return  day  of  election.  I  received  it  from  Mr.  Bartholomew, 
attorney  of  record  in  the  cause,  at  his  office.  I  could  not  have  b«n 
given  any  more  information  of  the  grounds  of  contest  relied  upon  by 
contestants  than  I  had  within  the  thirty  days  if  the  contestants  had 
given  me  a  certified  copy  of  their  original  petition  within  the  thirty 
days.  I  was  present  in  the  courtroom  on  July  9th,  when  Judge  Pur- 
dom  presented  the  original  petition  to  Judge  Scott  for  a  temporary  in- 
junction, and  at  my  request  Judge  Purdom  handed  me  the  petition  to 
.  read.  I  examined  it  at  that  time.  I  only  read  a  part  of  it  at  that  time. 
This  was  two  days  before  it  was  filed  with  the  clerk." 

W.  I.  Purdom  testified:  "I  am  attorney  of  record  for  plaintiffs.  I 
presented  the  original  petition  to  Judge  Scott  in  the  courtroom  in 
Franklin  on  July  9th,  for  the  purpose  of  securing  a  temporary  injunc- 
tion. Mr.  Woods,  the  county  attorney  of  Robertson  County,  and  a 
party  to  this  suit,  was  present  while  Judge  Scott  was  considering  the 
petition.  After  Judge  Scott  indorsed  his  refusal  to  grant  the  writ  of 
injunction  on  the  petition,  Mr.  Woods  asked  me  if  I  had  any  objection 
to  him  reading  it.  I  said  no,  and  handed  it  to  Mr.  Woods  for  examina- 
tion; he  took  the  petition  and  read  it.  I  don't  know  how  much  of  it, 
but  had  opportunity  to  read  it  all,  standing  at  the  judge's  desk.  On 
the  day  of  issuance  of  process  in  this  cause,  which  was  July  11th,  and 
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while  the  clerk  was  issuing  the  same,  I  was  present  in  the  clerk's  office, 
and  E.  W.  Priest,  attorney  of  record  in  this  cause  for  contestee  Irvin, 
came  into  the  clerk's  office  and  took  the  petition  and  examined  it  and 
was  reading  it.  I  requested  him  to  let  the  petition  alone  until  we  got 
through  issuing  process  and  I  would  leave  it  with  the  clerk  and  he 
could  then  read  it  fully..  He  afterwards  took  the  petition  and  made  a 
copy  of  Judge  Surratf s  fiat  ipdorsed  on  the  petition.  I  left  the  petition 
with  the  clerk  so  that  it  could  be  read  by  him  and  other  parties  herein.'* 

The  citation  issued  by  the  clerk  to  the  defendants  commands  them 
to  appear  at  next  regular  term  of  court  to  answer  plaintiffs'  original 
petition  and  contest  of  election  filed  in  said  court  on  the  11th  day  of 
July,  1903;  gives  names  of  defendants — ^file  number  of  suit  being  5492. 
The  nature  of  plaintiffs'  demand  is  as  follows,  to  wit:  This  is  a  suit 
to  contest  the  local  option  election  held  in  and  for  Robertson  County, 
Texas,  on  the  9th  day  of  June,  1903.  It  was  received  by  sheriff  July 
11,  1903,  and  personally  served  on  the  county  attorney  and  some  of  the 
other  defendants  July  11th  and  on  all  said  defendants  within  the 
thirty  days. 

The  writ  of  injunction  recites  that  there  has  been  filed  a  contest  of 
the  local  option  election  held  in  Robertson  County,  Texas,  Jime  9,  1903, 
and  gives  the  date  of  filing  the  contest  and  number  of  the  suit,  with  the 
names  of  the  parties.  This  writ  was  served  on  the  same  date  with  the 
citations. 

The  election  was  held  June  9th.  The  return  day  of  this  election 
was  June  22d. 

On  this  testimony  the  trial  judge  held  that  the  defendants  had  not 
been  served  with  a  written  statement  of  the  grounds  relied  upon  by  the 
plaintiffs  to  contest  the  election,  within  thirty  days  after  the  return 
day  of  the  election,  as  required  by  law,  and  we  think  that  holding  was 
correct.  It  has  often  been  held  in  this  State  that,  in  order  to  confer 
jurisdiction  over  a  statutory  contest,  the  requirements  of  the  statute 
as  to  serving  notice  must  be  complied  with.  Lindsey  v.  Luckett,  20 
Texas,  516;  Wright  v.  Pawcett,  42  Texas,  203;  Roach  v.  Malotte,  56 
S.  W.  Rep.,  701;  Calvem  v.  Shank,  67  S.  W.  Rep.,  434;  Norton  v. 
Alexander,  67  S.  W.  Rep.,  787. 

If  it  be  true  that  the  notice  required  by  the  statute  is  essential  to 
jurisdiction  to  try  the  contest,  then  the  court  ruled  correctly  in  holding 
that  it  was  without  such  jurisdiction,  because  the  defendants  were  not 
served  with  written  notice  6t  the  grounds  of  contest.  It  is  true  that  the 
county  attorney,  who  was  one  of  the  defendants,  had  actual  notice  of  the 
grounds  relied  on  by  the  plaintiffs  to  contest  the  election,  but  such 
actual  notice  could  not  take  the  place  of  anything  required  by  the 
statute  in  order  to  confer  jurisdiction  of  the  subject  matter. .  Juris- 
diction over  the  person  may  be  obtained  without  the  service  of  citation 
when  the  defendant  waives  such  service ;  but  that  rule  has  no  application 
when  considering  a  question  of  jurisdiction  over  the  subject  matter. 
Jurisdiction  of  the  latter  class  can  not  be  obtained  by  consent,  and  can 
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only  exist  when  thie  law  conferring  such  jurisdiction  has  been  complied 
with.  But  it  is  contended,  on  behalf  of  appellants,  that,  inasmuch  as 
the  present  Constitution  confers  jurisdiction  on  the  dis-trict  court  to 
try  contested  elections,  the  rule  announced  in  Lindscy  v.  Luckett,  above 
cited,  and  followed  in  the  other  cases,  has  no  a])])lication,  and  should 
not  now  be  followed.  The  provision  of  the  Constitution  referred  to  is 
not  self -executing ;  and  therefore,  the  district  court  has  no  jurisdiction 
to  try  a  contested  election,  except  in  the  manner  prescribed  by  stintutc. 
O'Dcll  V.  Wharton,  87  Texas,  173.  llence  we  are  of  opinion  that  tlie 
trial  court  ruled  correctly  in  holding  that  it  was  without  jurisdiction 
to  try  the  contested  election.  What  has  just  been,  said  disix)6es  of  the 
contention  that  by  answering  the  petition  appellees  waived  the  statutory 
notice.    Being  a  jurisdictional  requisite  they  could  not  waive  it. 

It  is  also  contended  on  behalf  of  appellants  that,  aside  from  the  ques- 
tion of  contesting  the  election,  tliey  sought  equitable  rclief  by  injunction 
upon  the  ground  that  the  local  option  law  is  unconstitutional  and  void, 
and  that  its  enforcement  in  Robertson  County  would  result  in  irrepar- 
able injury  to  their  property  rights. 

It  is  true  that  this  feature  of  the  case  is  presented  in  the  plaintife* 
petition,  and  the  writer  is  of  the  opinion  that  the  district  court  had 
jurisdiction  to  try  that  branch  of  the  case,  although  in  that  respect  the 
petition  was  obnoxious  to  a  general  demurrer.  My  views  on  that  sub- 
ject were  stated  in  the  recent  case  of  Western  Union  Telegraph  Co.  v. 
Arnold.  However,  all  the  members  of  this  court  arc  of  the  opinion  that 
the  local  option  law  is  not  subject  to  the  constitutional  objections  urged 
in  the  plaintiffs*  petition;  and  therefore,  if  the  writer's  views  on  the 
subject  of  jurisdiction  be  correct,  we  see  no  reason  why  the  cape  should 
be  remanded,  in  order  that  the  trial  court  should  sustain  a  general  de- 
murrer to  the  plaintiffs'  petition.  Sustaining  the  general  demurrer  and 
rendering  judgment  against  the  plaintiffs  would  not  place  them  in  any 
better  position  than  they  now  stand  with  their  ^uit  dismissed.  Hence 
we  conclude  that  no  reversible  error  is  shown,  and  the  judgment  will 
be  aifirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  C.  League  v.  W.  W.  WilllalMson  et  al. 

Decided  December  3,  1903. 

1. — ^Foreign  Executor — Sale  Without  Crae:. 

The  will  of  a  foreigrn  decedent  did  not  contain  any  provision  exemptingr 
the  estate  from  administration  by  the  probate  court,  and  conferieU  no  au- 
thority upon  the  executor  named  therein  to  dispose  of  any  property  of  the 
estate  situated  in  Texas.  Under  such  conditions,  and  there  having  been  no 
Administration  of  the  decedent's  estate  by  a  probate  court  of  this  State  with 
order  of  sale  to  the  executor,  his  sale  of  lands  belongingr  to  the  estate  was 
void,  and  was  not  validated  by  the  Act  of  1893,  article  1879a,  Revised  Stat- 
utes, and  deed  executed  by  said  executor  was  properly  rejected  as  evidence. 

{$.— Same— Recitals  in  Deed— Evidence. 

The  mere  recitals  in  a  deed  by  an  executor  of  a  party's  locative  interest 
in  a  land  certificate  is  not  evidence  of  any  contract  between  the  party  and 
the  decedent  for  the  location  of  land,  or  that  the  party  located  the  land. 

Error  from  the  District  Court  of  Grimes.  Tried  below  before  Hon. 
J.  M.  Smitlier. 

9 

Robt  M.  Franklin,  for  plaintiff  in  error. 

H.  H.  Meachum,  for  defendant  in  error. 

PLEASANTS,  Afc^sociATE  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  J.  E.  Coryell  against  the  defendants  in  error  to  re- 
cover 160  acres  of  land,  a  part  of  the  J.  W.  Dibrell  survey  in  Grimes 
County.  Plaintiff  in  error,  J.  C.  League,  purchased  the  land  in  con- 
troversy from  J.  R.  Cor) ell  pendente  lite,  and  by  permission  of  the  court 
intervened  in  the  suit  and  prosecuted  same  as  plaintiff.  The  title  set 
up  by  plaintiff  is  deraigned  through  a  deed  from  John  Thompson,  Jr.. 
executor  of  the  estate  of  J.  W.  Dibrell,  deceaped,  to  William  Little  con- 
veying along  with  other  lands  the  tract  in  controversy.  Omitting  the 
description  of  the  land  and  the  habendum  clause  this  deed  with  its  cer- 
tificate of  acknowledgment  is  as  follows: 

**The. State  of  Virginia,  Amhurst  Court  House.  Know  all  men  by 
these  presents:  That  whereas  William  Little,  of  the  State  of  Texas, 
located  in  the  State  of  Texas  land  certificates  of  twelve  hundred  and 
eighty  acres,  that  was  owned  by  James  W.  Dibrell,  deceased,  said  land 
certificates'  being  located  by  said  William  Little  in  three  tracts,  one  con- 
taining six  hundred  and  forty  acres  in  Grimes  County,  State  of  Texas, 
and  the  other  two  containing  three  hundred  and  twenty  acres  each,  be- 
ing in  Cook  County,  State  of  Texas,  and  patents  for  said  tracts  of  land 
having  been  issued  to  James  W.  Dibrell.  The  patent  for  the  six  hun- 
dred and  forty  acres  in  Grimes  County  being  patent  No.  469  in  volume 
No.  17,  dated  12th  day  of  September,  1867,  and  the  patent  to  one  of  the 
320-acre  tracts  in  Cook  County  being  patent  No.  4  in  volume  No.  20. 
dated  27th  day  of  December,  1872.  And  the  patent  for  the  other  320- 
acre  tract  in  Cook  County  being  patent  No.  321  in  volume  No.  9,  dated 
24th  day  of  October^  A.  D.  1861.    And  the  said  James  W.  Dibrell  hav« 
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ing  departed  this  life  leaving  a  will  which  has  been  probated  whereby 
he  appointed  one  John  Thompson,  Jr.,  executor  of  his  tirill  and  estate, 
and  having  qualified  as  such  executor  and  said  William  Little  having  a 
claim  against  said  land  for  locating  and  obtaining  patents  to  the  same, 
now  therefore  in  consideration  of  the  premises,  and  in  payment  and 
satisfaction  of  said  William  Little  said  locating  interest  in  said  land, 
I,  John  Thompson,  Jr.,  executor  of  the  will  and  estate  of  said  James  W. 
Dibrell,  deceased,  have  granted,  bargained,  sold  and  released,  and  do 
hereby  grant,  bargain,  sell  and  release  to  the  said  William  Little  that 
certain  tract  of  land.  ♦  ♦  *  This  conveyance  being  without  war- 
ranty and  being  in  full  settlement  of  said  locating  interest  in  the  320- 
acre  tract  in  Cook  County  and  the  remaining  480  acres  of  the  640  acres 
in  Grimes  County  and  not  hereby  conveyed. 

"Witness  my  hand  and  scroll  for  seal  this  3d  day  of  July  A.  D.  1875. 

"John  Thompson,  Jr.,     [Seal.] 
"Executor  of  James  W.  Dibrell,  Deceased. 

"State  of  Virginia,  Amhurst  Coimty,  to  wit.  I,  Sam  M.  Henry, 
judge  of  the  County  Court  of  Amhurst  County  and  State  of  Virginia, 
do  hereby  certify  that  John  Thompson,  Jr.,  executor  of  James  W.  Di- 
brell, deceased,  who  hath  signed  the  foregoing  deed,  being  date  the  3d 
day  of  July,  1876,  this  day  appeared  before  me  in  my  county  aforesaid 
and  acknowledged  the  same  to  be  his  act  and  deed. 

"Given  under  my  hand  this  3d  day  of  July,  1875. 

"Samuel  H.  Henry, 
"Judge  of  the  County  Court  of  Amhurst  Counly. 

"State  of  Virginia,  Amhurst  County,  to  wit.  I,  Charles  L.  Ellis. 
clerk  of  the  County  Court  of  Amhurst  and  State  aforesaid,  do  hereby 
certify  that  Samuel  S.  Henry  who  hath  signed  the  foregoing  certificate 
bearing  date  the  3d  day  of  July,  1875,  is  judge  of- the  County  Court  of 
Amhurst  Coimty  duly  commissioned  and  qualified  as  such,  the  same 
being  a  court  of  record,  and  that  his  signature  to  the  same  is  genuine. 

"Given  under  my  hand  and  seal  of  my  office  this  3d  day  of  Jaly» 
1875. 

"Chas.  L.  Elus, 
[Seal]  "Clerk  of  Amhurst  County  Court" 

The  defendants  objected  to  the  introduction  of  this  deed  in  evidence 
upon  the  following  grounds: 

First.  Because  no  order  of  the  probate  court  authorizing  the  sale  or 
conveyance  of  any  land  belonging  to  the  estate  of  J.  W.  Dibrell  was 
shown,  and  the  will  of  said  Dibrell  which  had  been  introduced  in  evi- 
dence by  plaintiff  did  not  authorize  the  executor  to  make  said  deed  nor 
to  sell  the  land  thereby  conveyed,  and  did  not  constitute  him  an  inde> 
pendent  executor. 

Second.  Because  the  certificate  of  acknowledgment  is  fatally  defec- 
tive in  that  it  does  not  state  that  the  said  John  Thompson,  Jr.,  was 
known  to  the  officer  to  be  the  person  who  executed  said  deed  or  that  he 
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was  proven  to  be  such  person;  and  said  certificate  of  acknowledgment 
does  not  purport  to  have  been  given  under  the  seal  of  the  officer  who 
makes  same  and  no  seal  was  affijxed  thereto  by  such  officer. 

These  objections  were  sustained  by  the  court  and  plaintifE  was  not 
permitted  to  introduce  the  deed  in  evidence. 

The  only  question  presented  for  our  determination  is  whether  the 
trial  court  erred  in  excluding  the  deied  from  evidence  upon  the  objec- 
tions above  stated. 

The  will  of  J.  W.  Dibrell  contains  no  provision  exempting  his  estate 
from  administration  by  the  probate  court,  and  no  authority  is  conferred 
upon  the  executor  named  in  said  will  to  sell  any  of  the  property  of  said 
estate  except  a  certain  warehouse  situated  in  the  city  of  Richmond,  Va.. 
the  revenues  from  which  is  bequeathed  to  the  testator's  wife  during  her 
lifetime.  The  executor  is  authorized  by  the  will  to  sell  this  warehouse 
in  event  the  rents  from  the  same  shall  at  any  time  during  the  life  of 
the  testator's  wife  so  decrease  that  the  annual  interest  on  the  money  for 
which  the  property  might  be  sold  would  exceed  the  revenue  derived  from 
renting  the  same,  and  said  executor  is  directed  (if  same  had  not  been 
previously  sold)  to  sell  said  warehouse  at  the  death  of  the  testator's 
wife,  and  divide  the  proceeds,  together  with  all  the  residue  of  the  estate 
real  and  personal  not  otherwise  disposed  of  by  ^aid  will,  between  the 
testator's  brothers  and  sisters.  Such  being  the  character  of  the  will 
under  which  Thompson  acted,  article  1879a  of  the  Revised  Statutes 
validating  sales  made  under  wills  probated  in  other  States  of  the  United 
States  has  no  application,  and  no  administration  of  Dibrell's  estate  and 
order  of  sale  by  a  probate  court  in  this  State  being  shown,  the  act  of  the 
executor  in  making  said  sale  and  executing  the  deed  was  void,  and  for 
this  reason  the  trial  court  properly  refused  to  admit  the  deed  in  evi- 
dence. 

It  is  contended  by  plaintiff  that  even  if  the  deed  was  inadmissible  foi 
the  purpose  of  showing  that  the  legal  title  to  the  land  thereby  conveyed 
passed  to  his  vendor,  the  recitals  therein  contained  as  to  the  locative 
interest  of  Little  in  the  lands  rendered  it  admissible  in  evidence  for  the 
purpose  of  establishing  such  interest  in  Little. 

There  is  no  evidence  in  the  record  tending  to  show  that  Little  had 
any  contract  with  Dibrell  for  the  location  of  any  land  or  that  he  located' 
any  land  belonging  to  Dibrell,  and  the  recitals  in  this  deed  are  but  hear- 
say declarations  and  can  not  be  used  as  evidence  of  any  equitable  title  in 
Little  to  the  land  in  controversy. 

It  is  unnecessary  for  us  to  determine  the  questions  raised  by  the  re- 
maining objections  to  the  deed.  We  are  of  opinion  that  the  judgment 
of  the  court  below  should  be  affirmed,  and  it  is  so  ordered. 

Afflrmed. 
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Jambs  C.  Walker  v.  Estate  op  Ben  Patterson. 

Decided  December  4,  1903. 

1.— Landlord's  Lien — Allowance  for  Support  of  Widow — Priority. 

The  landlord's  statutory  lien  on  the  crop  for  supplies  and  advances  dur- 
ing the  year  the  crop  was  raised  is,  in  the  administration  of  an  insolvent 
tenant's  estate,  superior  to  the  claim  of  the  widow  and  minor  children  tar 
ailo^\ance  for  a  year's  support. 

2d— Same — Statute  Construed. 

The  landlord's  statutory  lien  on  the  crop  for  rents  or  supplies  or  advances 
Is  held  to  apply  only  to  the  crop  raised  during  the  year  the  rent  accrues  or 
the  supplies,  etc.,  are  furnished. 

S^^Same. 

Article  2037  of  the  Revised  Statutes  is  merely  directory  as  prohibiting 
the  n^akins  of  allowance  to  the  widow  at  the  same  term  of  court  at  which 
the  administrator  was  appointed,  and  that  the  allowance  was  then  made  wUl 
not  necessarily  reveise  a  Judgment. 

Appeal  from  the  District  Court  of  Brazoria.  Tried  below  before 
Hon.  Wella  Thompson. 

Munson  &  Munson,  for  appellants. 

PLEASANTS,  Associate  Justice. — During  the  year  1901  and  un- 
til his  death  on  the  30th  day  of  September,  1902,  Ben  Patterson,  de- 
ceased, was  a  tenant  on  the  farm  of  appellant  in  Brazoria  County.  At 
the  time  of  his  death  Patterson  was  indebted  to  appellant  in  the  sum  of 
$1383.04,  same  being  due  for  advances  and  supplies  furnished  him  as 
tenant  by  appellant  during  the  years  1901  and  1902.  Of  this  amomit 
$983.04  was  for  supplies  furnished  and  advances  made  by  appellant  b 
said  Patterson  in  1901,  and  the  remaining  $400  for  such  supplies  and 
advances  during  the  year  1902.  Ben  Patterson  left  surviving  him  a 
widow  and  several  minor  children,  and  his  estate  is  insolvent.  Appellee, 
Jim  Patterson,  qualified  as  permanent  administrator  of  said  estate  on 
the  20th  day  of  January,  1903,  and  filed  an  inventory  and  appraisement 
of  the  estate  on  January  30,  1903.  The  estate  consists  entirely  of  per- 
sonal property,  of  the  probable  value  of  $1200.  After  the  death  of  Pat- 
terson it  was  agreed  by  appellant  and  appellee,  Jim  Patterson,  who  at 
the  time  said  agreement  was  made  was  temporary  administrator  of  said 
estate,  that  the  crop  raised  by  the  deceased  on  appellant's  farm  diirinff 
the  year  1902  should  be  sold  and  the  money  received  for  same  deposited 
in  the  bank  and  be  held  subject  to  any  lien  which  appellant  might  have 
had  upon  said  crop.  In  pursuance  of  this  agreement  the  crop  was  sold 
and  the  proceeds  thereof  deposited  in  the  Bank  of  Angleton. 

On  the  day  that  the  inventory  was  filed  Mrs.  M.  E.  Patterson,  widow 
of  Ben  Patterson,  for  herself  and  minor  children,  filed  in  the  County 
Court  of  Brazoria  County,  in  which  the  administration  of  said  estate 
is  pending,  an  application  for  an  allowanoe  for  a  year's  support  for  her- 
self and  minor  children.  This  application  shows  that  Mrs.  Patterson 
has  no  means  of  support,  that  the  estate  of  her  deceased  husband  is 
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izLsolvent,  and  that  applicant  is  living  in  a  rented  house  and  has  no 
money  with  which  to  pay  her  rent.  It  further  shows  that  the  only  funds 
of  the  estate  are  the  proceeds  of  the  sale  of  the  crop  raised  by  the  de- 
ceased upon  appellant's  farm  during  the  year  1902,  which  amounts  to 
the  sum  of  $855.15,  and  asks  that  the  allowance  prayed  for  be  ordered 
paid  out  of  said  proceeds. 

This  application  was  granted  by  the  court  and  the  allowance  fixed  at 
$G0O  to  be  paid  out  of  the  funds  above  mentioned.  This  action  of  the 
court  was  over  the  protest  of  appellant,  who  contested  the  application 
for  allowance  on  the  following  grounds : 

"1.  Ihat  such  application  should  not  be  heard  and  the  allowance 
made  at  the  same  term  granting  the  original  letters  of  administration. 

'*2.  The  allowance  should  not  be  paid  in  whole  or  part  out  of  the  sum 
of  money  on  deposit  in  the  Bank  of  Auglcton,  for  the  reason  that  it  was  v 
the  proceeds  of  a  crop  of  rice  grown  on  appellant's  farm,  on  wliich 
appellant  had  a  landlord's  lien  to  secure  the  payment  of  his  claim  of 
advancements  made  to  decedent  as  his  t(>nant,  and  that  his  right  to  have 
said  money  applied  to  the  payment  of  his  claim  was  superior  to  the  said 
claim  for  allowance. 

"3.  That  the  estate  of  Ben  Patterson  was  insolvent,  and  unless  the 
said  deposit  fund  was  applied  to  the  payment  of  appellant's  claim  he 
would  lose  his  debt.'^ 

Appellant  appealed  from  the  order  of  the  County  Court  to  the  District 
Court  of  Brazoria  County,  and  upon  a  trial  de  novo  in  that  court  the 
same  judgment  was  rendered  as  in  the  County  Court. 

We  are  of  opinion  that  the  court  below  erred  in  holding  that  the  claim 
for  an  allowance  for  a  year's  sui)port  for  tl:e  widow  and  minor  children 
of  the  deceased  was  superior  to  appellant  landlord's  lien  upon  the  crop 
of  the  tenant  for  supplies  and  advances  during  the  year  in  which  said 
crop  was  raised.  In  the  case  of  Champion  v.  Shumate,  90  Texas,  51)7, 
our  Supreme  Court  holds  that  the  landlord's  lien  for  rents  is  superior 
to  the  claim  of  the  widow  for  an  allowance  in  lieu  of  exempt  property. 
The  lien  given  the  landlord  by  the  statute  for  supplies  and  advances, 
teams  and  tools,  furnished  the  tenant  is  of  equal  dignity  as  that  given ' 
for  rents,  and  the  claim  of  the  widow  for  an  allowance  in  lieu  of  exempt 
property  is  placed  by  the  statute  upon  the  same  plane  as  the  claim  for 
a  year's  support.  Such  being  the  relative  status  of  the  several  items,  it 
necessarily  follows  that  if  the  landlord's  lien  for  rents  is  superior  to  the 
widow's  claim  for  an  allowance  in  lieu  of  exempt  property,  the  land- 
lord's lien  for  supplies  and  advances  is  superior  to  the  widow's  claim 
for  an  allowance  for  a  year's  support. 

While  the  statute  does  not  in  express  terms  restrict  the  lien  given  the 
landlord  to  the  crop  raised  during  the  year  in  which  the  rent  accrues, 
or  in  which  advances  are  made  or  supplies  furnished,  we  are  of  opinion 
that  Mich  is  the  pro|)er  construotion  to  be  given  the  statute.  The  lien 
is  given  for  supplies  furnished  and  advances  made  to  the  tenant  to 
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enable  him  to  make  the  crop^  and  only  attaches  to  the  crop  for  the 
making  of  which  such  advances  were  made  or  supplies  furnished. 

Of  course  the  tenant  could  give  a  mortgage  lien  on  his  crop  raised  in 
one  year  to  secure  the  landlord  in  the  payment  of  amounts  due  him  for 
supplies  or  advancements  in  previous  years,  but  unless  signed  by  the 
wife  such  lien  would  not  be  su]3erior  to  her  claim  for  an  allowance. 

In  view  of  the  disposition  of  this  appeal  in  conformity  with  the  views 
above  expressed,  appellant's  objection  to  the  allowance  being  made  at  the 
same  term  of  the  court  at  which  the  administrator  was  appointed  be- 
comes immaterial  and  need  not  be  passed  upon.  We  are,  however,  of 
opinion  that  the  statute  on  this  subject  is  merely  directory  and  a  failure 
to  observe  it  would  not  of  itself  authorize  a  reversal  of  the  case. 

From  what  has  been  said  it  follows  that  appellant  has  a  lien  on  the 
fund  derived  from  the  sale  of  the  crop  for  the  amount  due  by  the  tenant 
for  supplies  and  advancements  during  the  year  1902  which  is  superior 
to  the  widow's  clainv  for  an  allowance  for  a  year's  support.  The  judg- 
ment of  the  court  below  will  therefore  be  reversed  and  the  cause  re- 
manded for  a  new  trial  in  accordance  with  the  views  above  expressed. 

Reversed  and  remanded* 
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John  M.  Harper  et  al.  v.  Marion  County. 

Decided  December  6,  1903. 

Irf— County  Treasurer— Statements  in  Report— Evidence— Sureties. 

A  statement  in  the  report  of  a  county  treasurer  of  the  balance  on  hand 
at  the  time  of  making  the  report  is  not  required  by  the  law  to  be  made  by 
him,  and  is  not  admissible  in  evidence  asainst  his  sureties. 

2i«— Auditor's  Report— Finding— Additional  Statements  Not  Affecting. 

Where,  in  an  action  against  a  county  treasurer  and  his  sureties,  an  audi- 
tor's report  stated  that  the  treasurer's  report  to  the  commissioners  court 
"shows  that  he  received  from  the  county  tax  collector,  on  account  of  bonds 
and  interest  from  all  told  11682.56,"  this  was  a  distinct  finding  by  the  audi- 
tor that  the  treasurer  had  received  that  amount,  and,  the  auditor's  report  not 
having  been  excepted  to,  made  a  prima  facie  case  against  the  sureties  for 
that  amoimt,  and  such  finding  was  not  affected  by  additional  statements  in 
the  auditor's  report  of  the  amount  shown  to  be  on  hand  in  the  treasurer's 
report  to  the  commissioners  court  and  of  admissions  made  in  an  exhibit 
attached  to  the  treasurer's  pleading  in  the  case. 

8.r— Same— Conclusiveness. 

The  auditor's  report,  not  having  been  excepted  to,  was  conclusive,  and 
evidence  to  contradict  it  was  not  admissible. 

4m— Trial — Evidence  After  Argument  Begun. 

It  is  within  the  discretion  of  the  trial  Judge  to  admit  testimony  after  the 
evidence  has  been  closed  and  the  argument  begun,  and  unless  the  record 
shows  there  has  been  an  abuse  of  such  discretion  his  action  will  not  consti- 
tute reversible  error. 

5m— Auditor's  Report — Receipts  of  County  Treasurer— Evidence. 

Evidence  that  a  county  treasurer  received  certain  school  fund  moneys 
from  the  State  between  December  30,  1S96,  and  March  23,  1897,  does  not  con- 
tradict the  statement  in  an  auditor's  report  that  such  moneys  were  received 
between  December  5,  1896,  and  March  23,  1897,  since  both  may  be  true. 

Stf^Evidence— School  Fund  Warrants  Drawn  by  State  Comptroller— Copies. 

In  an  action  against  a  county  treasurer  and  his  sureties  the  amount  of 
the  school  fund  received  by  such  treasurer  could  be  shown  by  deposition  of 
the  State  Comptroller  having  attached  thereto  copies  of  warrants  drawn  by 
his  predecessor  for  the  school  fund  of  the  years  in  question  in  favor  of  the 
county  treasurer  upon  the  county  tax  collector,  showing  receipt  of  their 
amounts  by  the  county  treasurer  indorsed  thereon,  such  warrants  with  their 
Indorsements  being  kept  by  the  Comptroller  in  the  performance  of  hi?  otTlcial 
duties  and  being  archives  of  his  office.  There  was  no  error  In  also  admitting 
in  evidence  a  statement  of  the  account  of  the  county  treasurer  kept  in  the 
office  of  the  State  Treasurer  and  certified  to  by  him  as  correct. 

Appeal  from  the  District  Court  of  Marion.  Tried  below  before  Hon. 
J.  M.  Talbot. 

L.  8.  Schluier,  for  appellants. 

Armistead  &  Prendergast  and  J.  F,  Jones,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  Mac 
rion  County  against  John  M.  Harper  and  the  sureties  on  three  separate 
bonds,  executed  by  him  for  the  school  fund  as  county  treasurer,  to  re- 
cover moneys  alleged  to  have  been  collected  by  him  and  for  which  he 
failed  to  account.  A  trial  resulted  in  a  judgment  against  the  sureties  on 
the  third  bond,  to  wit,  T.  H.  Stallcup  and  D.  N.  Alley,  to  reverse  which 
they  have  prosecuted  this  appeal. 

On  the  30th  of  December,  1895,  John  M.  Harper  was  appointed  by 
the  Commissioners  Court  of  Marion  County  as  county  treasurer  of  that 


654  Haspeb  v.  Marion  CJountt. 

county,  and  on  January  G,  1896,  be  executed  bis  bond  and  duly  qualified. 
Thereafter  one  of  tbe  sureties  on  his  bond  for  the  school  fund  desired 
to  withdraw  from  said  bond,  and  on  the  11th  day  of  February,  1896, 
Harper  executed  a  new  bond  for  the  school  fund,  which  was  filed  and 
approved  on  the  same  day. 

At  the  election  held  in  November,  1896,  John  M.  Harper  was  elected 
as  his  own  successor  to  the  office  of  county  treasurer  of  Marion  County. 
He  presented  to  the  Commissioners  Court  his  official  bond  and  his  bond 
for  the  school  fund  on  December  5,  1896,  which  bonds  were  approved 
on  December  30, 1896,  on  which  day  he  qualified. 

Thereafter,  on  March  23,  1897,  Harper  was  removed  from  office,  and 
this  suit  was  filed  on  December  2,  1897.  On  the  9th  day  of  June,  1902, 
on  application  of  the  defendants,  an  auditor  was  appointed  by  the  court, 
and  he  was  authorized  *^  hear  evidence  upon  due  notice  to  the  parties, 
and  state  the  account  between  the  plaintiff  and  the  defendants  in  this, 
cause,  confining  himself  to  a  statement  of  the  account  and  of  the  facts 
upon  which  he  bases  his  statement,  without  any  conclusions  of  law  upon 
the  facts  so  found  by  him,  and  that  he  make  and  file  with  the  clerk  of 
this  court  his  report  at  least  twenty  days  before  the  first  day  of  the  next 
term  of  this  court.^' 

The  auditor  filed  his  report  in  accordance  with  the  order  appointing 
him.  No  objections  were  filed  by  either  party  to  the  report.  At  the 
close  of  the  testimony  the  court  instructed  a  verdict  for  plaintiff,  and 
judgment  accordingly  followed. 

Opinion. — 1.  Upon  the  trial  appellants  objected  to  the  introduction 
in  evidence  of  the  following  parts  of  the  auditor's  report :  ^'Harper  is 
not  chargeable  with  the  $3360  as  alleged  by  the  plaintiff  to  have  been 
paid  him  by  J.  C.  Hart,  tax  collector  of  Marion  County,  for  taxes  levied 
by  Marion  County  to  pay  the  interest  on  the  bonds  held  by  the  school 
fund  for  tlie  years  1895,  1896  and  1897,  except  the  sum  of  $1680,  which 
he  admits  to  have  received  as  shown  by  exhibit  A  to  his  answer,  filed 
herein  January  8,  1898,  and  which  I  have  charged  to  his  debit  as  here- 
inbefore sliown.  There  is  no  proof,  except  front  his  own  admission, 
that  he  had  received  any  interest  on  said  bonds ;  his  report  as  treasurer 
of  Marion  County  to  the  Commissioners  Court  of  said  county  shows  that 
he  received  from  J.  C.  Hart,  tax  collector  of  Marion  County,  on  account 
of  bonds  and  interest  from  all  told  $1682.56,  and  that  amount  was  still 
reported  on  hand  in  his  last  report  to  the  Commissioners  Court  in  1897.** 

It  is  insisted  that  the  sureties  are  not  bound  by  statements  made  in 
the  reports  of  Harper  as  treasurer,  not  required  by  law,  such  as  the 
statement  of  the  amount  of  money  on  hand,  and  that  such  statements 
are  not  prima  facie  evidence  against  the  sureties.  It  is  held  that  the 
statement  in  the  report  of  a  county  treasurer  of  the  balance  on  hand  at 
the  time  of  making  his  report,  is  not  required  by  the  law  to  be  made 
by  him,  and  is  not  admissible  in  evidence  against  the  sureties.  Coe  V. 
Nash,  91  Texas,  113. 
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The  auditor's  report  does  state  that  Harper's  report  to  the  Commis- 
sioners Court  "shows  that  he  received  from  J.  C.  Hart,  tax  collector  of 
Marion  County,  on  account  of  bonds  and  interest  from  all  told  $1082.56/' 
Here  is  a  distinct  finding  by  the  auditor  that  Harper  had  received  that 
amount,  and  the  auditor's  report,  not  having  been  excepted  to,  made  a 
prima  facie  case  against  the  sureties  for  such  amount.  This  finding  is 
not  affected  by  the  additional  statement  of  the  amount  shown  to  be  on 
hand  in  his  report  to  the  Commissioners  Court,  or  the  admission  made 
in  the  exhibit  attached  to  his  pleading.  Had  these  statements  and  ad- 
missions been  excluded,  the  result  must  have  been  the  same.  We  hold 
that  if  there  was  error  in  not  sustaining  the  exception  to  the  admission 
made  in  the  exhibit  attached  to  his  pleading  and  the  statement  made  in 
his  report  to  the  Commissioners  Court,  showing  the  balance  on  hand, 
the  same  was  harmless. 

There  was  no  error  in  excluding  the  report  of  John  M.  Harper  u.pon 
which  th*e  auditor  based  his  finding  that  Harper  had  received  $1682.66 
from  J.  C.  Hart,  tax  collector  of  Marion  County,  on  account  of  bonds 
and  interest.  The  purpose  for  which  this  report  was  offered  was  to 
contradict  the  auditor's  report.  That  report,  not  having  been  excepted 
to,  was  conclusive,  and  could  not  be  contradicted.  Whitehead  v.  Perie, 
15  Texas,  7 ;  Boggs  v.  State,  46  Texas,  10 ;  Earle  Mfg.  Co.  v.  Hanaway, 
91  Texas,  681. 

For  the  same  reason  there  was  no  error  in  excluding  the  receipt  of 
Rowell,  successor  as  county  treasurer  to  Harper.  This  receipt  tended  to 
contradict  the  auditor's  report,  and  it  does  not  show  out  of  what  fund 
the  money  paid  on  said  vouchers  arose.  > 

2.  After  the  evidence  was  closed  and  the  argument  begun  the  plain- 
tiff asked  permission  to  introduce  in  evidence  the  depositions  of  E.  M. 
Love  and  J.  W.  Bobbins,  then  on  file.  To  this  counsel  for  Stallcup  and 
Alley  objected,  because  the  effect  and  purpose  of  said  testimony  is  to 
supplement,  amend  and  contradict  the  auditor's  report,  and  because  the 
original  report  fixed  no  liability  on  these  defendants,  and  the  effect  of 
the  proof  was  to  fix  such  liability,  in  that  it  is  shown  by  the  auditor's 
report  that  between  the  5th  day  of  December,  1896,  and  the  23d  day  of 
March,  1897,  said  Harper  had  received  $6342.13,  and  by  the  depositions 
offered  in  evidence  it  was  shown  that  said  sum  was  received  between 
December  30,  1896,  and  March  23,  1897,  and  that  said  Harper  re* 
ceived  no  part  of  said  sum  between  December  6,  1896,  and  December 
30,  1896.  It  was  further  objected  that  the  testimony  comes  too  late, 
and  plaintiff  had  filed  no  objections  to  the  auditor's  report. 

It  is  held  that  it  is  within  the  discretion  of  the  trial  judge  to  admit 
testimony  after  the  evidence  has  been  closed  and  the  argument  begun, 
and  unless  the  record  shows  that  there  has  been  an  abuse  of  such  dis- 
cretion his  action  will  not  constitute  reversible  error.  Railway  Co.  v. 
HoUiday,  65  Texas,  519;  Railway  Co.  v.  Johnson,  5  Texas  Civ.  App., 
24.  It  does  not  appear  that  there  was  any  abuse  of  discretion  in  this 
case. 
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The  plaintiff,  not  having  excepted  to  the  auditor^s  report,  could  not 
introduce  evidence  to  contradict  it.    Does  the  evidence  offered  and  ad- 
mitted contradict  the  auditort  report?    As  stated  in  the  exception,  the 
auditort  report  showed  that  between  the  5th  day  of  December,  1896, 
and  the  23d  day  of  March,  1897,  Harper  had  received  available  school 
funds  in  the  sum  of  $6342.13,  while  the  depositions  read  in  evidence 
showed  that  said  sum  was  received  between  December  30,  1896,  and 
March  23,  1897,  and  that  no  part  of  said  sum  was  received  between 
December  5,  1896,  and  December  30,  1896.    The  purpose  of  the  testi- 
mony was  to  show  that  the  account  of  Harper  stood  the  same  on  De- 
cember 30,  1896,  that  it  did  on  December  5,  1896.    This  evidence  did 
not  contradict  the  auditor's  report    Evidence  that  Harper  received  from 
the  State  certain  moneys  between  December  30,  1896,  and  March  23, 
1897,  does  not  contradict  a  statement  that  such  moneys  were  received 
between  December  5,  1896,  and  March  23,  1897.    Both  statements  are 
consistent,  and  in  this  case  both  are  true.    The  fact  that  on  December 
30, 1896,  a  new  bond  was  approved,  and  that  the  effect  of  the  testimony 
was  to  place  liability  for  tiie  defalcation  on  the  makers  of  that  bond, 
can  not  affect  the  question.    The  bond  was  filed  with  the  Commission- 
ers Court  on  December  5,  1896,  and  the  report  of  the  auditor  showed 
the  condition  of  Harper's  account  on  that  day,  while  the  bond  was  not 
approved  and  did  not  become  effective  imtil  December  30,  1896.    The 
testimony  of  Love  and  Bobbins  showed  that  the  account  stood  the  same 
on  December  30,  1896,  that  it  did  on  December  5,  1896.    There  was 
no  error  in  admitting  the  testimony. 

3.  In  their  sixth  assignment  of  error  appellants  complain  of  the 
action  of  the  court  in  overruling  their  exceptions  and  in  admitting  in 
evidence  exhibits  A  and  B,  attached  to  the  deposition  of  R  M.  Love. 
These  exhibits  purport  to  be  copies  of  warrants  drawn  by  R.  W.  Pinley, 
Comptroller,  on  the  tax  collector  of  Marion  County,  commanding  him 
to  pay  the  amounts  specified  therein  to  John  M.  Harper,  county  treas- 
urer of  said  county.  The  first  warrant  is  dated  September  1,  1895,  and 
is  for  $3000.  On  the  back  thereof  is  a  receipt  of  John  M.  Harper 
showing  that  he  received  from  J.  C.  Hart,  tax  collector  of  Marion 
County,  the  amount  of  said  warrant,  during  the  months  of  March  and 
April,  1896.  The  second  exhibit  was  a  copy  of  a  warrant  similarly 
drawn,  dated  September  1,  1896,  for  $2800.  On  the  back  of  this  is  the 
receipt  of  John  M.  Harper  as  treasurer,  showing  that  he  received  the 
amount  thereof  from  J.  C.  Hart,  tax  collector  of  Marion  County,  be- 
tween February  1,  1897,  and  March  23,  1897.  Across  the  back  of  each 
of  these  warrants  in  red  ink  appears  the  words,  "Marked  paid.  Comp- 
troller/' 

The  objection  to  the  admission  of  these  coupons  or  warrants  and  the 
indorsements  thereon,  was  that  they  are  immaterial  and  irrelevant,  and 
that  they  purport  to  show  the  status  of  Harper^s  account  in  his  capacity 
as  county  treasurer  as  taken  from  certain  books,  and  it  is  not  shown  that 
said  books  were  correctly  kept,  or  that  the  witness  knew  of  the  transac- 
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tion  himself,  but  that  he  did  not  know  who  made  said  entries,  and  in 
order  to  render  said  exhibits,  coupons  and  statements  admissible,  it 
ought  to  be  first  shown  that  the  books  from  which  the  same  were  taken 
were  correctly  kept,  and  that  the  entries  therein  made  are  correct 
entries.  They  further  objected  on  the  ground  that  they  tended  to  con- 
tradict the  auditor^s  ireport  made  in  this  cause  and  filed  in  this  court, 
and  that  no  objection  had  been  filed  by  the  plaintiff  to  said  report,  and 
that  the  same  did  contradict  said  report,  and  that  the  evidence,  after 
the  case  was  closed  upon  the  facts,  came  too  late. 

We  are  of  the  opinion  the  evidence  is  not  subject  to  the  exceptions 
made.  The  objection  made  does  not  comprehend  an  exception  that  the 
warrants  show  upon  their  face  that  they  were  drawn  for  the  appor- 
tionment for  the  school  year  beginning  September  1,  1901,  and  ending 
August  31,  1902,  and  not  for  the  school  year  beginning  September  1, 

1895,  and  ending  August  31,  1896,  and  the  school  year  beginning  Sep- 
tember 1,  1896,  and  ending  August  31,  1897,  as  contended  by  plaintiff. 

However,  if  such  exception  had  been  made,  we  do  not  believe  there 
was  error  in  admitting  the  testimony.  It  seems  the  deposition  of  Love 
was  taken  in  1901  or  1902.  In  each  of  the  certificates  to  the  copies  of 
the  warrants  appears  the  statement  that  the  warrant  is  for  the  school 
fund  for  the  year  beginning  September  1,  1901,  and  ending  August  31, 
1902.  This  is  clearly  a  mistake.  It  arose  presumably  by  the  witness 
using  the  printed  blanks  for  that  year  in  preparing  copies  of  the  war- 
rants. The  first  warrant  having  been  drawn  by  R.  W.  Finley,  Comp- 
troller, and  dated  September  1, 1895,  and  paid  in  March  or  April,  1896, 
by  J.  C.  Hart,  tax  collector  of  Marion  County,  to  John  M.  Harper, 
county  treasurer  of  Marion  County,  shows  that  it  must  have  been  for 
the  school  year  beginning  Septembcx*  1,  1895,  and  ending  August  31, 

1896.  For  similar  reasons  the  second  warrant  was  for  the  year  begin- 
ning September  1,  1896,  and  ending  August  31,  1897. 

It  is  further  contended  that  the  warrants'  and  the  indorsements  thereon 
are  not  admissible  in  evidence  because  it  is  not  shown  that  they  are 
correct,  and  it  is  shown  that  the  witness  Love  had  no  personal  ^owl- 
edge  of  the  facts.  These  warrants  and  the  indorsements  thereon  were 
kept  by  the  Comptroller  in  the  performance  of  duties  imposed  upon  him 
by  law,  and  became  archives  of  his  office,  and  it  was  competent  for  him  to 
testify  in  reference  thereto  and  to  furnish  certified  copies  thereof,  and 
such  certified  copies  were  admissible  in  evidence.  For  the  same  reasons 
there  was  no  error  in  admitting  in  evidence  the  statement  of  the  ac- 
count of  John  M.  Harper,  as  county  treasurer,  kept  in  the  office  of  the 
State  Treasurer  and  certified  to  by  him  as  correct.  There  was  no  error 
in  instructing  a  verdict,  the  evidence  of  the  defalcation  and  amount 
thereof,  as  shown  by  the  auditor^s  report,  being  undisputed. 

The  assignments  not  discussed  were  not  believed  to  be  meritorious, 
and  are. overruled. 

The  judgment  is  affirmed. 

Vol.   33  civil— 42 
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Delaware  Western  Construction  Company  et  al.  v.  Farhebs 
AND  Merchants  National  Bank  of  Gilmeu. 

Decided  December  "o,  1903. 

1^— Citation— Stating  Names  of  Parties. 

In  an  action  against  two  defendants  a  citation  naming  but  one  of  them 
as  the  defendant  in  the  case  is  fatally  defective  and  will  not  support  a  Judg- 
ment by  default. 

2w— Same— Stating  Causa  of  Action. 

Where  a  citation,  issued  to  a  defendant  residing  out  of  tbe  county,  and 
accompanied  by  a  certified  copy  of  plaintilTs  petition,  as  required  in  such 
cases  by  article  1216,  Revised  Statutes,  does  not  contain  a  statement  of  the 
nature  of  plaintiff's  demand,  but  in  lieu  thereof  says,  "For  cause  of  actloo 
reference  is  here  made  to  the  certified  copy  of  plaintiff's  original  petition 
hereto  attached/'  the  citation  is  defective  and  will  not  support  a  Judgment 
by  default. 

Error  from  the  County  Court  of  Upshur.    Tried  below  before  Hod. 
M.  B,  Brigg. 

Barnwell  &  Elerhart,  for  plaintiffs  in  error. 

Warren  &  Briggs,  for  defendant  in  error. 

BOOKHOTJT,  AssociATR  Justice. — ^This  suit  was  filed  by  the  de- 
fendant in  error  in  the  County  Court  of  Upshur  County,  Texas,  against 
the  plaintiffs  in  error  on  the  30th  day  of  October,  1902,  on  a  joint  note 
alleged  to  have  been  given  by  them  to  said  bank  on  the  24th  day  of 
January,  1902,  said  note  being  for  $1000,  and  became  due  and  payable 
sixty  days  after  date.  Citations  issued  to  defendants  to  Harrison  County, 
and  were  served  on  the  Gth  dav  of  October.  Defendants  did  not  answer 
in  said  cause,  and  on  the  18th  day  of  November,  1902,  judgment  waf 
rendered  by  default  against  both  of  them.  Defendants  have  proeecnted 
a  writ  of  error. 

The  first  assignment  of  error  reads:  "The  court  erred  in  rendering 
judgment  by  default  against  these  defendants,  because  it  affirmatively 
appears  from  the  record  herein  that  the  citations  served  upon  them  are 
fatally  defective  and  will  not  support  a  judgment  by  default  for  the  fol- 
lowin<r  reasons:  (1)  Because  said  citations  served  upon  defendants 
did  not  contain  the  names  of  both  of  these  defendants,  but  named  only 
the  Delaware  Construction  Company  as  defendants.  (2)  Because  said 
citations  wholly  failed  to  state  the  nature  of  plaintiff's  demand,  but  sim- 
ply referred  to  plaintiff's  petition  for  such  statement ;  the  only  attempt 
to  coni])ly  with  the  requirement  in  said  citations  being  in  words  as  fol- 
lows :  *For  cause  of  action  reference  is  here  made  to  the  certified  copy  of 
plaintiffs  original  petition  hereto  attached.' '' 

Omitting  the  formal  parts,  the  citation  served  on  the  Delaware  Con- 
struction Company  reads  as  follows :  *'You  are  hereby  commanded  to 
summon  the  Delaware  Western  Construction  Company,  by  delivering 
to  its  president,  L.  E.  Walker,  a  copy  of  this  citation,  to  be  and  ap- 
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pear  before  the  honorable  County  Court  of  Upshur  County,  Texas,  at 
the  next  regular  term  thereof,  to  be  holden  at  the  courthouse  in  Gilmer, 
Texas,  on  the  3d  Monday  in  November,  1902,  then  and  there  to  answer 
the  plaintiff's  petition  filed  in  a  suit  in  said  court  on  the  30th  day  of 
October,  1902,  wherein  the  Farmers  and  Merchants  National  Bank  of 
Gilmer  is  plaintiff  and  the  Delaware  Western  Construction  Company 
is  defendant.  File  number  of  said  suit  being  No.  547.  The  nature  of 
plaintiff's  demand  is  as  follows,  to  wit :  For  cause  of  action  reference  is 
here  made  to  the  certified  copy  of  plaintiff's  original  petition  hereto 
attached." 

The  citation  served  on  L.  E.  Walker  (omitting  formal  parts)  reads 
as  follows:  "You  are  hereby  commanded  to  summon  L.  E.  Walker  to 
be  and  appear  before  the  honorable  County  Court  of  Upshur  County, 
Texas,  at  the  next  regular  term  thereof,  to  be  holden  at  the  courthouse 
in  Gilmer,  Texas,  on  the  3d  Monday  in  November,  1902,  then  and  there 
to  answer  the  plaintiff's  petition  filed  in  a  suit  in  said  court  on  the  30th 
day  of  October,  1902,  wherein  the  Farmers  and  Merchants  National  Bank 
of  Gilmer  is  plaintiff  and  the  Delaware  Western  Construction  Company 
is  defendant.  File  number  of  said  suit  being  No.  547.  For  cause  of 
action  reference  is  here  made  to  the  certified  copy  of  plaintiff's  original 
petition  hereto  attached.'* 

A  copy  of  plaintiff's  petition  was  served  on  each  of  the  defendants. 
Li.  E.  Walker  is  not  named  as  a  defendant  in  either  citation,  but  in  both 
the  Delaware  Western  Construction  Company  is  named  as  the  only 
defendant. 

The  first  question  presented  is,  will  a  citation  which  does  not  comply 
with  the  statute,  in  that  it  does  not  state  the  names  of  the  parties  to  the 
suit,  support  a  judgment  by  default?  It  has  been  repeatedly  held  that 
such  a  citation  is  fatally  defective  and  will  not  authorize  a  judgment  by 
default.  Burleson  v.  Henderson,  4  Texas,  49 ;  Norvell  v.  Garthw^it,  25 
Texas,  584;  Battle  v.  Eddy,'  31  Texas,  308;  Crosby  v.  Lum,  35  Texas, 
41 ;  Rogers  v.  Green,  33  Texas,  G62 ;  Anderson  v.  Brown,  16  Texas,  555 ; 
Owsley  V.  Bank,  1  Posey  U.  C,  95,  97;  Heath  v.  Praley,  50  Texas,  209; 
Durham  v.  Betterton,  79  Texas,  2'^3 ;  Pruitt  v.  State,  92  Texas,  434. 

The  next  question  raised  is,  were  the  citations  defective  in  failing  to 
state  the  nature  of  plaintiff^s  demand  ?  The  statute  names  this  as  one 
of  the  requirements  of  a  citation.  Rev.  Stats.,  art.  1214.  It  is  held  that 
the  provisions  of  the  statute  in  this  respect  are  mandatory  and  there 
must  be  a  substantial  compliance  therewith.  Pruitt  v.  State,  92 
Texas,  435. 

The  citation  in  question  makes  no  statement  whatever  of  the  nature 
of  plaintiff's  demand,  but  refers  to  ^the  certified  copy  of  the  petition 
hereto  attached."  The  copv  of  the  petition  accompanying  the  citation 
is  no  part  of  the  citation.  Wlicre  the  defendant,  as  in  this  case,  lives  out 
of  the  county,  the  statute  requires  a  certified  copy  of  the  petition  to 
accompany  the  citation,  and  it  was  to  comply  with  this  statute  that  the 
copy  of  the  petition  was  attached  to  the  citation.    Rev.  Stats.,  art.  1215. 
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This  statute  does  not  and  was  not  intended  to  change  the  statntoiy  re- 
quirements of  a  citation. 

Defendant  in  error  insists  that,  as  the  certified  copy  of  the  petition 
attached  to  the  citation  was  referred  to  in  the  citation  for  a  iitatement 
of  the  nature  of  plaintiff's  demand^  such  reference  was  a  compliance  with 
the  statute.  If  this  argument  is  sound,  it  would  also  apply  to  a  citatioii 
which  fails  to  name  the  parties  to  the  suit.  The  courts  have  uniformly 
held  a  citation  defective  when  the  parties  to  the  suit  are  not  named 
therein,  even  in  cases  where  a  copy  of  the  petition  accompanies  the  cita- 
tion.   Battle  V.  Eddy,  Anderson  v.  Brown,  Norvell  v.  Oarthwait,  supra. 

We  are  of  the  opinion  that  the  citation  in  this  case,  in  failing  to  state 
the  names  of  the  parties  to  the  suit  or  to  make  any  statement  therein  of 
the  nature  of  plaintiff's  demand,  but  referring  to  the  copy  of  the  petition 
attached  thereto  for  such  statement,  did  not  comply  with  the  provisions 
of  the  statute,  and  is  not  sufficient  to  support  a  judgment  by  default 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 
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R.  J.  Bkown  et  al.  v.  Jennie  B.  Ikakd  et  al. 

Decided  December  5,  1903. 

1w— Injunction— Restraining  Execution  Sale— Equitable  Title. 

A  bank,  havinsr  a  judgment  against  W.  I.,  levied  an  execution  on  land  of 
"Which  he  was  in  possession,  the  equitable  ownership  of  which,  by  virtue  of  a 
parol  trust,  was  in  his  children,  for  whom  he  held  in  trust,  while  the  legal 
record  title  was  in  M.  I.,  who  held  it  in  trust  for  the  children.  Held,  that 
the  children  were  not  entitled  to  an  injunction  to  restrain  the  sale,  as  it 
would  not  have  affected  their  equitable  title  or  cast  a  cloud  upon  it,  and  an 
action  of  trespass  to  try  title  would  afford  them  adequate  relief. 

2d-— Same— Enforcing  Equitable  Right. 

The  case  was  not  one  requiring  the  aid  of  an  injunction  to  enforce  the 
equitable  rights  of  the  children,  since  neither  of  the  parties  holding  in  trust 
for  them  denied  their  rights  in  any  degree  whatever. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

W.  T.  Allen  and  Denny  &  Taylor,  for  appellants. 

Matlock,  Miller  &  Dycus,  ioi  appellees. 

STEPHENS,  Associate  Justice.— The  City  National  Bank  of 
Dallas,  Texas,  recovered  a  judgment  against  W.  B.  Curtis,  T.  J.  At- 
kinson, W.  S.  Ikard  and  E.  F.  Ikard  in  March,  1888,  for  a  large  sum 
of  money,  which  was  revived  in  October,  1896.  Execution  issued  upon 
this  judgment  was  levied  January  29,  1903,  on  the  lands  in  contro- 
versy as  the  property  of  W.  S.  Ikard.  Willie  S.  Garrow  (joined  by 
her  husband)  and  Jennie  B.  Ikard,  children  of  W.  S.  Ikard,  obtained 
an  injunction  restraining  the  sale  of  said  lands,  which  was  made  per- 
petual on  final  hearing,  and  from  that  judgment  this  appeal  was  taken. 
'  At  the  date  of  the  levy,  as  well  as  at  the  institution  of  this  suit,  the 
legal  title  to  these  lands  stood  in  the  name  of  M.  F.  Ikard,  to  whom 
they  had  been  conveyed  by  quitclaim  deed  in  November,  1898,  by  D. 
C.  Patton,  who  had  nominally  purchased  them  at  execution  sale  made 
in  March,  1897,  under  a  small  judgment  against  M.  Ikard,  to  whom  the 
Texas  &  Pacific  Railway  Company  had  conveyed  them  in  the  year 
1888.  Ever  since  the  date  of  this  conveyance  from  the  railway  com- 
pany to  M.  Ikard,  W.  S.  Ikard,  who  had  become  insolvent  the  preced- 
ing year,  has  been  in  the  actual  possession  of  the  lands,  claiming  the 
same  for  hi6  said  children,  who,  until  recently,  were  minors,  and  using 
the  same  as  a  ranch  for  a  valuable  herd  of  cattle  also  claimed  for  them 
in  lieu  of  cattle  which  he  had  given  them  and  sold  with  his  own  herd 
at  a  time  when  he  was  not  only  solvent  but  rich. 

This  suit  was  brought  by  the  appellees  as  the  equitable  owners  of 
the  lands  against  the  sherifi:  making  the  le^^y  and  the  plaintiffs  in  exe- 
(iution,  assignees  of  the  Dallas  bank;  alleging  that  the  lands  bad  been 
originally  purchased  for  them  and  paid  for  with  money  derived  from 
the  salje  of  cattle  belonging  to  them;  that  M.  Ikai^d,  D.  C.  Patton  and 
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M.  P.  Ikard  had  each  in  succession  held  the  lands  in  trust  for  them; 
that  their  fatlier,  W.  S.  Ikard,  ever  since  the  purchase  in  1888,  had 
been  in  possession  as  their  agent  and  manager;  that  their  title  rested 
in  parol ;  and  consequently  that  a  sale  of  the  lands  as  the  property  of 
"W.  S.  Ikard  would  cast  a  cloud  on  it. 

The  first  question  raised  in  the  trial  court  and  in  this  court  is,  were 
appellees  entitled  on  the  facts  stated  to  injunction?  We  are  of  opin- 
ion that  they  were  not.  It  seems  clear  from  the  decisions  of  our  Su- 
preme Court  that  if  the  legal  title  had  been  in  them,  no  cloud  would 
have  been  cast  on  it  by  the  threatened  sale,  and  consequently  that  they 
would  not  have  been  entitled  to  injunction.  For  a  collation  of  the 
authbrities  see  the  opinion  of  Chief  Justice  Fisher  in  Chamberlain  t. 
Baker,  28  Texas  Civ.  App.,  499,  4  Texas  Ct.  Rep.,  339.  We  have  only 
to  determine,  then,  whether  the  fact  of  their  title  being  equitable  war- 
ranted the  relief  sought.  Undoubtedly  the  jurisdiction  of  a  court  of 
equity  to  protect  purely  equitable  estates  or  interests  is  firmly  estab- 
lished, and  such  jurisdiction  does  not  depend  upon  the  inadequacy  of 
legal  remedies.  3  Pom.  Eq.  Jur.,  sec.  1339.  But  in  such  cases,  as 
well  as  where  the  title  is  legal,  some  necessity  for  the  extraordinary 
remedy  by  injunction  must  be  shown  before  a  court  of  equity  will 
grant  it. 

Mt,  Pomeroy,  in  the  section  above  cited  from  his  excellent  work  on 
Equity,  in  discussing  this  ground  of  equity  jurisdiction,  uses  the  fol- 
lowing language:  "It  may,  therefore,  be  stated  as  a  general  propo- 
sition, that  \^henever  the  equitable  relief  against  mistake,  or  frand 
with  respect  to  specific  property,  or  the  equitable  jemedy  of  enforcing 
trusts  or  fiduciary  duties,  concerning  specific  property,  or  of  enforcing 
any  other  equitable  estates,  interests  or  claims  in  or  to  specific  prop- 
erty, requires  the  aid  of  an  injunction,  a  court  of  equity  has  jurisdic- 
tion, and  will  exercise  that  jurisdiction,  to  grant  an  injunction,  either 
pending  the  suit  or  as  a  part  of  the  final  decree,  to  restrain  a  breach  of 
trust  or  of  fiduciary  duty,  or  to  restrain  an  alienation,  transfer,  assign- 
ment, incumbrance,  or  other  kind  of  dealing  with  the  property,  which 
would  be  in  violation  of  the  trust  or  fiduciary  duty,  or  in  fraud  of 
complainant^s  rights,  and  which  would,  therefore,  interfere  with  and 
prejudice  the  ultimate  remedies  to  which  he  may  be  entitled  with  respect 
to  such  property.^'  The  author  places  in  italics  the  clause,  "reqnirea 
the  aid  of  an  injunction,^^  thus  emphasizing  as  the  test  of  jurisdiction 
to  grant  injunction  as  a  means  of  enforcing  trusts  or  other  purdy 
equitable  estates,  interests  or  claims  the  necessity  for  such  relief. 

Was  there  any  such  necessity  in  the  case  before  us?  We  think  not 
M.  F.  Ikard,  who  held  the  legal  title  in  trust  for  appellees,  so  far  from 
disputing  their  claim,  had  at  all  times  admitted  it,  and  doubtless  would 
have  conveyed  the  lands  to  them  at  any  time  on  request.  The  attitude 
of  M.  Ikard,  D.  C.  Patton  and  W.  *S.  Ikard  towards  them  was,  and  had 
even  been,  the  same  as  that  of  M.  F.  Ikard.  Nothing  in  violation  of 
the  trust  was  threatened  by  any  of  them.    In  no  jproper  sense,  then, 
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could  this  suit  be  regarded  as  one  to  enforce  a  trust  or  other  equitable 
estate,  Interest  or  claim  in  or  to  specific  property.  There  was  no  more 
necessity  to  restrain  the  threatened  sale  with  the  legal  title  standing 
in  M.  F.  Ikard  than  there  would  have  been  if  he  had  already  conveyed 
the  lands  to  appellees.  In  other  words,  the  fact  that  their  title  was 
purely  equitable  placed  them  in  no  worse  position  so  far  as  the  threat- 
ened sale  was  concerned  than  if  it  had  been  legal,  the  execution  being 
against  W.  S.  Ikard,  who  was  an  entire  stranger  to  the  paper  title. 
Nor  did  the  fact  that  appellees  had  to  resort  to  parol  testimony  to  show 
their  title  to  the  lands  affect  the  question.  As  before  seen,  they  could 
have  had  the  legal  title  in  themselves  for  the  asking,  and  are  not  en- 
titled to  equitable  relief  on  any  such  ground.  It  is  only  where  a  threat- 
ened sale  v(ou\(l  cast  a  cloud  on  a  title  but  for  parol  proof  that  an  in- 
junction will  le  granted  to  prevent  it. 

As  a  further  ground'  for  equitable  relief,  after  pleading  title  in 
themselves  by  limitation  founded  upon  the  possession  of  W.  S.  Ikard 
as  their  agent,  appellees  alleged  that  if  this  possession  had  been  adverse 
to  them  it  would  have  been  suflBcient  to  invest  W.  S.  Ikard  with  title 
by  limitation;  but  this,  if  important,  was  contradicted  by  the  petition 
itself  in  stating  the  ages  of  the  appellees,  who  were  shown  to  have  been 
under  tl^c  disability  of  minority  until  less  than  four  years  before  the 
institution  of  this  suit.  The  threatened  execution  sale  therefore  could 
hardly  have  cast  much  of  a  cloud  even  on  their  title  by  prescription, 
and  tl  0  remedy  of  trespass  to  try  title  against  the  purchaser  at  such 
Bale  woTild  seem  to  be  adequate. 

Oil  tl;e  whole,  we  conclude  that  the  case  made  did  not  call  for  the 
extraordinary  relief  by  injunction  to  prevent  a  sale  which  could  neither 
cloud  appellees'  title  nor  disturb  their  possession.  The  judgment  is 
therefore  reversed  and  the  suit  dismissed. 

Reversed  and  dismissed. 

Writ  of  error  refused. 
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A.  Jones  Taylor  et  al.  v.  W.  Q.  Plykt. 

Decided  December  5,  1903. 

^d — Homettead-^imulated  Transfer  to  Obtain  Loan — Fraud  of  Agent— 8pe* 
^^  cial  Issues. 

Defendants,  actingr  upon  the  suggestion  of  the  local  a«rent  of  a  loan  com* 
pany,  and  in  order  to  obtain  a  loaii  upon  homestead  property,  conveyed  It 
without  consideration,  to  a  third  party,  who  obtained  the  loan  and  was  to 
reconvej'  the  property.  In  an  action  brought  by  a  purchaser  of  the  property 
under  the  trust  deed  given  to  secure  the  loan  defendants  asserted  their  home- 
stead rights,  and  the  case  having  been  submitted  on  special  issues,  the  jury 
found  (1)  that  defendants  made  a  fictitious  and  simulated  deed  of  the  prop- 
erty to  such  third  party  for  the  purpose  of  deceiving  the  loan  company  and 
procuring  in  that  way  a  loan  that  would  not  otherwise  have  been  made;  (2) 
that  the  local  agent  helped  and  aided  defendants  in  the  transaction,  and  had 
notice  of  the  facts;  (3)  that  such  deed  to  the  third  party  was  for  the  purpose 
only  of  divesting  the  homestead  character  of  the  property  so  as  to  get  It  In 
shape  to  secure  the  loan.  Held,  that  such  findings  were  contradictory,  am- 
biguous and  uncertain,  and  did  not  authorize  a  judgment  for  the  plaintiff. 

2ir— Same— Notice  to  Principal — Knowledge  of  Agent — Fraud. 

The  loan  company  would  be  exempt  from  notice  because  of  the  knowl- 
edge of  its  agent  only  in  case  there  was  a  purpose  to  deceive  and  defraud  to 
which  the  agent  was  a  party,  and  this  would  involve  the  idea  that  the  agent 
and  defendants  knew,  at  the  time,  that  the  security  was  a  nullity,  and  that 
the  loan  company  was  to  be  kept  In  ignorance  of  the  true  facts  and  thereby 
deprived  of  security. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

D.  R.  Britt  and  H,  Snodgrass,  for  appellants. 

Frost  &  Nchlett  and  J.  R.  Tolbert,  for  appellee. 

CONNER,  Associate  Justice. — For  the  third  time  this  case  is  be- 
fore us.  On  the  first  appeal  the  judgment  of  the  trial  court  was  re- 
versed because  the  jury  were  peremptorily  instructed  to  find  for  appellee 
Flynt.  See  24  Texas  Civ.  App.,  394,  69  S.  W.  Sep.,  1126.  On  the 
second  appeal  the  judgment  was  reversed  because  of  error  in  the  sub- 
mission of  the  issues  to  the  jury.  See  28  Texas  Civ.  App.,  219,  67  8. 
W.  Rep.,  347.  The  statements  of  the  facts  in  the  reports  cited  enable 
us  to  now  refer  to  them  very  briefiy. 

Appellee  Flynt  claims  the  130  acres  of  land  in  controversy  by  virtue 
of  a  deed  from  the  Texas  Loan  Agency,  said  agency  having  acquired 
its  title,  if  any,  by  a  trustee's  sale  and  deed  to  it  made  by  virtue  of  a 
deed  of  trust  executed  by  one  R.  S.  Taylor  on  the  7th  day  of  March, 
1899.  It  appears  that  appellants,  A.  Jones  l^aylor  and  wife,  owned 
310  acres  of  land  of  which  200  acres  it  is  alleged  constituted  their  home- 
stead. A.  Jones  Taylor,  desiring  to  secure  a  loan,  applied  therefor  to 
F.  S.  Kerr,  the  local  agent  of  the  Texas  Loan  Agency,  and  was  informed 
that  the  desired  loan  could  not  be  made  on  less  than  the  entire  310 
acres.  Kerr  suggested,  however,  that  if  they,  A.  Jones  Taylor  and  wife, 
would  convey  the  310  acres  to  E.  S.  Taylor,  that  R.  S.  Taylor  could 
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kpply  for  and  secure  the  loan,  and  thereafter  reeonvey  the  homestead 
to  appellant.  Adopting  this  plan  of  securing  the  loan,  appellants,  on 
the  4th  day  of  March,  1889,  without  consideration,  executed  their  deed 
to  the  310  acres  of  land  to  K.  S.  Taylor,,  who  was  the  father  of  A.  Jones 
Taylor,  and  who,  on  the  same  day,  made  written  application  to  said 
Texas  Loan  Agency  for  a  loan  of  $2000,  and  thereafter  executed  the 
deed  of  trust  above  named  to  secure  it. 

One  of  ihe  vital  issues  upon  the  trial  below  was  whether  the  Texas 
Loan  Agency  had  notice  of  the  homestead  character  of  the  land  in  con- 
troversy, if  it  was  in  fact  homestead  as  claimed  by  appellants.  It  is 
insisted  that  the  loan  agency  was  not  effected  with  Kerr's  knowledge  of 
the  homestead  character,  if  any,  of  the  land  in  controversy,  for  the  rea- 
son that  Kerr  and  appellants,  A.  Jones  Taylor  and  wife,  conspired 
together  to  deceive  and  defraud  the  loan  agency  in  the  matter  of  the 
loan  involved. 

On  the  last  trial  the  case  was  submitted  upon  special  issues  requestecl 
by  the  several  parties  to  the  action.  The  eighth  and  ninth  special  issues 
submitted  at  the  request  of  appellee  and  the  answers  of  the  jury  thereto 
are  as  follows:  "Eighth.  Did  A.  Jones  Taylor  and  wife  cause  a  ficti- 
tious or  simulated  deed  to  be  made  by  themselves  to  E.  S.  Taylor  and 
wife  for  the  purpose  of  deceiving  the  Texas  Loan  Agency  and  procuring 
in  that  way  a  loan  of  $2000  on  the  property  which  the  loan  agency 
would  otherwise  not  have  made  to  them  ?"  To  which  the  jury  answered, 
''Yes.'*  "Ninth.  If  the  above  question  is  answered  in  the  affirmative, 
then  did  S.  F.  Kerr  help,  aid  and  have  notice  of  such  facts  and  advise 
said  parties  and  assist  them  in  procuring  the  loan  from  the  Texas  Loan 
Agency  under  such  conditions?"    To  which  the  jury  answered,  "Yes.*' 

The  fourth  special  issue,  submitted  at  the  request  of  the  appellants, 
and  the  answer  of  the  jury  thereto,  are  as  follows:  "Fourth.  Is  it 
not  a  fact  that  said  deed  of  March  4,  1889,  was  made  for  the  purpose 
only  of  destroying  the  homestead  character  in  the  land,  so  as  to  get  it 
in  8haJ)e  to  secure  the  loan  of  $2000?'*  To  which  the  jury  answered, 
''Yes.*' 

Appellants  insist  that  these  several  findings,  when  considered  as  a 
whole,  render  the  verdict  of  the  jury  contradictory,  indefinite,  uncer- 
tain and  ambiguous,  and  error  is  therefore  assigned  to  the  rendition  of 
the  judgment  upon  the  verdict.  We  think  the  assignment  must  be  sus- 
tained. 

As  stated  in  the  opinion  by  Justice  Hunter  on  the  first  appeal,  the 
facts  in  the  particular  under  consideration  are  similar  to  those  in  the 
case  of  Peoples  Building  and  Loan  Association  v.  Dailey,  17  Texas  Civ. 
App.,  38,  42  S.  W.  Eep.,  364,  and  the  answers  of  the  jury  quoted  in  our 
judgment  render  it  uncertain  whether  they  intended  to  find  such  fraud- 
ulent purpose,  such  collusive  acting,  on  the  part  of  Kerr  and  the 
Taylors  as  will  relieve  the  loan  agency  of  the  effect  of  Kerr's  knowl- 
edge under  well  settled  rules.     See  Association  v.  Parham,  80  Texas, 
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52G;  Association  v.   Dailey,  supra,  and  opinions  on  former  appeals 
herein. 

Mere  knowledge  on  Kerr^s  part  that  appellants  conveyed  their  home- 
stead to  R.  S.  Taylor  witiiout  consideration,  to  the  end  that  they  might 
thereby  procure  a  loan  that  they  could  not  otherwise  procure,  will  not 
relieve  the  loan  company  of  the  legal  eflfect  of  Kerr's  knowledge  that 
the  land  accepted  as  security  was  appellants'  homestead,  if  so  it  was. 
The  purpose  to  deceive  and  to  defraud  must  exist.  This  involves  the 
idea  that  Kerr  knew  and  appellants  knew,  at  the  time,  that  the  security 
to  the  extent  of  the  homestead  was  a  nullity,  and  that  to  that  extent 
the  loan  company  would  be  kept  in  ignorance  of  the  true  ficts  and 
thereby  deprived  of  security,  and  that  so  knowing  the  parties  named 
pursued  the  method  adopted  for  the  purpose  of  thereby  illegally  obtain- 
ing money  from  the  loan  company  which  could  not  other\i'i«e  be  ob- 
tained. The  facts  must  be  such  as  in  legal  effect  to  constitute  Kerr 
the  agent  of  appellants  for  the  purpose  intended  and  secured,  otherwise 
the  principal,  the  loan  agency,  is  liable  for  the  acts  of  its  agent,  and 
the  agent's  knowledge  must  be  imputed  to  his  principal. 

If  it  be  said  that  the  answer  of  the  jury  to  the  eighth  special  issue 
submitted  at  appellee's  instance  is  to  be  construed  as  a  finding  that 
appellants  acted  with  intent  to  deceive  and  defraud  the  loan  company, 
then  such  finding  seems  in  conflict  with  the  finding  on  the  fourth  issue, 
submitted  at  appellants'  request,  to  the  effect  that  the  sole  purpose  of 
A.  Jones  Taylor  and  wife  in  making  the  deed  to  R.  S.  Taylor  on 
March  4,  1899,  was  to  destroy  the  homestead  character  of  the  hnd  in 
controversy  and  render  such  land  subject  to  secure  the  loan  in  contem- 
plation. Emphasis  is  given  the  finding  last  mentioned  by  evidence  to 
the  effect  that  some  if  not  all  of  the  parties  acted  in  good  faith,  believ- 
ing that  by  the  transmutations  of  paper  title  made,  the  constitutional 
inhibition  against  mortgaging  the  homestead  could  be  avoided.  The 
very  form  in  which  the  issues  were  requested  and  submitted  seems  com- 
plicated. The  vital  issues  we  have  discussed,  if  therein  presented,  seem 
80  involved  and  incumbered  with  other  facts,  some  of  which  were  undisf- 
puted  but  upon  which  findings  were  required,  as  to  leave  us  in  doubt 
whether  the  jury  fully  understood  the  issues  or  the  precise  import  of 
their  verdict  thereon.  We  think  all  of  the  material  issuable  facts 
should  be  clearly  submitted  to  the  end  that  no  cause  shall  exist  for  a 
misapprehension  of  the  findings  of  the  jury. 

The  questions  urged  before  us  relating  to  a  purchase  on  appellee's 
part  without  notice  of  appellants'  claim  are  not  presented  in  the  plead- 
ings, or  so  submitted  or  supported  by  the  findings,  as  to  enable  us  to 
dispose  of  them  or  give  other  direction  than  a  reversal  of  the  judgment, 
which  is  now  ordered. 

Reversed  and  remanded. 
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Texas  &  Pacific  Railway  Company  et  al.  v.  T.  J.  Goggin. 

Decided  December  5,  1903. 

Id— Evidence — Admissions— Abandoned  Pleadings. 

Abandoned  pleadingrs  containing:  admissions  against  Interest  are  admis- 
sible In  evidence,  and  It  is  Immaterial,  upon  the  question  of  admissibility, 
that  they  are  not  signed  or  sworn  to  by  the  party  sought  to  be  bound. 

SL — Same — Practice  on  Appeal. 

Where  evidence  has  been  Improperly  excluded  the  rule  on  appeal  is,  that 
In  order  to  hold  that  such  error  does  not  require  a  reversal  of  the  Judgment, 
it  ought  clearly  to  appear  that  no  Injury  could  have  resulted  therefrom. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

Stanley,  Spoonts  &  Thompson,  J.  H.  Banvise,  Jr.,  and  J.  M.  Wag^ 
staff,  for  appellants. 

Cunningham  &  Oliver  and  Legett  &  Eirby,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  sued  appellants  to  recover  for 
injuries  to  a  shipment  of  cattle.  In  his  original  petition  is  contained 
this  allegation :  "That  by  reason  of  such  negligence  and  rough  switch- 
ing by  defendants,  and  by  reason  of  the  long  delay  caused  by  the  negli- 
gence of  the  defendants'  agents,  said  cattle  were  beaten,  bruised,  killed, 
crippled,  gaunted  and  starved,  and  otherwise  damaged  to  such  an  extent 
that  126  head  were  killed  and  died  from  the  effects  of  such  negligence, 
and  the  remaining  510  head  that  survived  said  negligent  treatment  were 
beaten,  bruised  gaunted,  starved  and  crippled  to  such  an  extent  that 
they  were  damaged  $4  .per  head,  and  in  the  aggregate  $2040.  That  the 
12G  head  of  cattle  that  were  killed  and  died  from  the  effects  of  the  neg- 
ligence aforesaid  were  nearly  all  cows  with  calf,  and  were  reasonably 
worth  on  the  market  at  Memphis,  Texas,  $25  per  head,  and  in  the  ag- 
gregate $3150,  making  the  total  damage  to  said  train  .load  of  cattle 
$5190." 

By  the  first  amended  original  petition  it  is  alleged :  "That  by  rea- 
son of  said  negligence  and  rough  handling  of  said  train  of  cattle  by 
defendnnts  and  by  reason  of  the  long  delays  caused  by  the  negligence 
of  defendants,  said  cattle  were  beaten,  bruised,  crippled,  gaunted, 
starved,  many  of  them  killed,  and  otherwise  dniynged  to  such  an  extent 
that  13G  head  were  killed  and  died  from  the  effects  of  such  negligence, 
and  the  remaining  500  head  that  survived  said  negligent  treatment 
were  beaten,  bruised,  gaunted,  starved  and  crippled  and  otherwise 
greatly  damaged. 

"That  said  train  load  of  cattle  in  the  condition  in  which  they  should 
and  would  have  arrived  at  Memphis,  Texas,  by  the  exercise  of  proper 
care  and  prompt  shipment  on  the  part  of  defendants,  would  have  sold 
on  the  market  at  Memphis,  Texas,  on  the  date  of  their  arrival  at  $26 


668  T.  &  P.  By.  Co.  v.  Goggin. 

per  head,  and  in  the  aggregate  at  $15,900.  That  in  the  damaged  con- 
dition in  which  said  cattle  arrived  at  Memphis,  Texas,  the  136  head 
that  were  dead  and  died  from  said  improper  treatment  were  without 
value.  That  75  head  of  the  remaining  500  were  so  badly  crippled  and 
hurt  by  defendants  as  to  only  have  a  market  value  at  Memphis,  Texas, 
on  date  of  their  arrival  of  $8  per  head,  and  the  remaining  425  head 
were  crippled,  gaunted,  drawn,  skinned  and  otherwise  injured  by  de- 
iendants  so  as  to  only  have  a  market  value  of  $15  per  head  on  date  of 
their  arrival  at  Memphis,  Texas,  making  a  total  damage  to  said  cattle 
by  said  negligence  of  defendants  in  the  sum  of  $8925." 

By  yet  another  amendment,  being  the  pleading  upon  which  plaintiff 
went  to  trial,  the  injuries  and  damages  were  thus  pleaded:  **That  by 
reason  of  such  negligent  and  rough  handling  of  said  train  of  cattle  by 
defendants,  and  by  reason  of  the  long  delays  caused  by  the  negligence 
of  defendants,  and  by  reason  of  the  long  delays  without  eating  and 
without  rest  and  the  exposure  to  the  cold,  mud  and  rain  as  aforesaid, 
said  cattle  were  beaten,  bruised,  crippled,  gaunted,  starved,  exhausted, 
drawn,  emaciated,  many  of  them  killed,  and  otherwise  damaged  to  such 
an  extent  that  13G  head  were  killed  and  died  from  the  effects  of  such 
negligence,  and  the  remaining  500  head  that  survived  said  negligent 
treatment  were  beaten,  bruised,  gaunted,  starved,  crippled,  drawn,  ex- 
hausted, emaciated  and  otherwise  greatly  damaged  to  such  an  extent 
that  said  train  of  cattle  were  damaged  thereby  in  the  aggregate  $9525. 

**That  said  train  load  of  cattle  were  very  high  grade  cattle,  and  in 
the  condition  in  which  they  should  and  would  have  arrived  in  Memphis, 
Texas,  by  the  exercise  of  ordinary  and  proper  care  and  promptness  on 
the  part  of  defendants,  would  have  sold  on  the  market  at  Memphis, 
Texas,  upon  their  arrival  there  at  $25  per  head,  and  four  of  said  cattle, 
being  high  bred  bulls,  would  have  sold  for  $150  each,  and  in  the  aggre- 
gate at  $16,500.  That  in  the  damaged  condition  in  which  said  cattle 
arrived  at  Memphis,  Texas,  the  136  head  that  were  dead,  and  died  from 
said  improper  treatment,  including  said  four  bulls,  were  without  value: 
"that  75  head  of  the  remaining  500  were  so  badly  crippled,  bruised  and 
otherwise  damaged  and  hurt  by  defendants  as  to  have  only  a  market 
value  at  Memphis,  Texas,  upon  their  arrival  there,  of  $8  per  head,  and 
the  remaining  425  head  were  crippled,  gaunted,  drawn,  skinned,  bruised 
and  otherwise  injured  and  damaged  by  defendants  by  said  improper 
treatment  po  as  to  have  only  a  market  value  of  $15  per  head  on  their 
arrival  at  Memphis,  Texas,  making  a  total  damage  to  said  cattle  by 
said  negligence  of  defendant  in  the  sum  of  $9525.'* 

Upon  the  trial  the  defendants  offered  in  evidence  the  original  peti- 
tion, as  well  as  the  first  amended  original  petition,  "for  the  purpose  of 
showing  the  condition  of  plaintiff's  cattle  and  for  the  purpose  of  show- 
ing the  number  claimed  to  be  killed  and  the  causes  which  he  alleges 
produced  the  damage  and  injury,"  and  to  the  introduction  of  which  the 
plaintiff  objected,  "for  the  reason  that  the  same  were  immaterial,  and 
were  not  signed  or  sworn  to  by  the  plaintiff,"  which  objections  wer6 
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BTtstained  by  the  court  and  the  evidence  excluded.  This  was  error. 
That  abandoned  pleadings  containing  material  admissions  against  inter- 
est are  admissible  in  evidence  is  no  longer  an  open  question  in  this 
State.  And  it  is  immaterial,  upon  the  question  of  admissibility,  that 
such  pleadings  are  not  signed  or  sworn  to  by  the  party  sought  to  be 
bound.  Barrett  v.  Featherstone,  89  Texas,  667;  Houston  E.  &  W.  T. 
Ry.  Co.  v.  De  Walt,  96  Texas,  121,  70  S.  W.  Rep.,  531,  5  Texas  Ct 
Rep.,  1006;  Felton  v.  Talley,  31  Texas  Civ.  App.,  336  6  Texas  Ct.  Rep., 
473;  Prouty  v.  Musquiz,  94  Texas,  87,  59  S.  W.  Rep.,  568;  Southern 
Pac.  Co.  V.  Wellington,  57  S.  W.  Rep.,  856;  Jordan  v.  Young,  56 
S.  W.  Rep.,  762 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eckles,  54  S.  W. 
Rep.,  651.  The  relevancy  of  the  proposed  testimony  fully  appears  from 
the  above  excerpts  from  the  pleadings,  and  after  a  careful  reading  of 
the  testimony  we  can  not  say  the  error  was  harmless. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEAEING. 

It  is  urged  upon  us  that,  if  the  matter  upon  which  we  have  reversed 
the  judgment  in  this  case  was  error,  nevertheless  we  should  not  reverse 
unless  we  were  able  to  say  that  the  error  affected  the  result  or  preju- 
diced the  appellant.  But  we  do  not  so  understand  the  rule.  Our  Su- 
preme Court,  in  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  350, 
say:  'The  true  rule  is,  that  in  such  a  case,  in  order  to  hold  that  the 
error  does  not  require  a  reversal  of  the  judgment,  it  ought  clearly  to 
appear  that  no  injury  could  have  resulted  from  the  admission  of  the 
evidence.'* 

We  have  heretofore  followed  the  rule  laid  down  in  the  Hannig  case. 
Fort  Worth  Iron  Works  v.  Stokes,  infra  p.  8  Texas  Ct.  Rep.,  245. 

Motion  overruled. 
Piled  January  9,  1904. 
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City  op  Van  Alstyne  v.  M.  M.  Morrison. 

Decided  December  8,  1903. 

1^ — Appeal  to  County  Court — Amendment — Setting   Up   New  Matter. 

Under  the  statute  providing  that  on  appeal  from  the  justice  to  the  county 
court  new  matter  may  be  pleaded,  but  no  new  cause  of  action  shall  be  as- 
serted, an  amendment  may  go  to  the  extent  of  increasing  the  amount  of  dam- 
ages claimed  and  adding  an  additional  item  of  damage  Involved  in  the  aama 
transaction,  but  not  alleged  below.    Rev.  Stats.,  art.  358. 

2w— Citiea^Contract  to  Supply  Water— Abating   Nuisance. 

Plaintiff  contracted  with  defendant  city  for  a  supply  of  water  for  Us 
residence  for  one  year  at  a  fixed  rato,  but  at  the  end  of  the  first  qtiarter  the 
city  turned  off  the  water  without  notir-^.  Plaintiff  sued  for  damages,  and  the 
city  set  up  in  defense  that  plalntilT  was  emptying  the  waste  water  from  his 
residence  upon  the  street,  and  that  it  had  cut  off  the  water  in  order  to  abate 
the  nuisance  thereby  created,  the  street  being  ungraded.  Held,  not  a  proper 
way  to  obate  the  nuisance,  and  not  a  Justification  of  defendant's  violauon  of 
its  contract. 
3.r— Same— Item  Not  Included  in  Water  Rato. 

Nor  was  it  a  defense  that  plaintiff  was  using  water  for  a  bathtub  In  his 
residence,  an  item  not  Included  in  hi-;  water  rate,  where  the  extra  charge 
for  such  item  was  fixed  by  the  waterworks  conunlttee  but  had  never  received 
the  approval  of  the  city  council,  and  no  mention  of  the  item  was  made  at  the 
time  plaintifTs  rate  was  fixed. 

4d— Same — Proof  of  Damage. 

The  burden  was  on  plaintiff  to  prove  with  reasonable  certainty  the  value 
of  the  water  of  which  he  was  deprived  for  the  unexpired  term  of  the  con- 
tract, and  what  it  would  rasonably  cost  him  over  and  above  the  amount 
he  was  to  pay  defendant  therefor,  and  for  failure  of  the  proof  in  this  respect 
the  Judgment  is  reversed. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
G.  P.  Webb. 

Smith,  Templeton  &  Tolhert,  for  appellant* 

Don.  A,  Bliss,  for  appellee. 

TALBOT,  Associate  Justice. — Appellant,  in  1901,  was  a  -municipal 
corporation,  duly  incorporated  under  the  laws  of  Texas  as  a  city  of  one 
thousand  inhabitants  or  more,  and  engaged  in  operating  a  system  of 
waterworks  and  selling  and  supplying  water  to  the  citizens  thereot 
Appellee  resided  in  said  city  with  his  family,  and  made  application  to 
appellant  to  be  supplied  with  water  on  his  premises  for  residence  pur- 
poses and  for  two  horses  and  one  cow.  The  application  was  granted; 
the  necessary  connections  made  and  hydrants  put  in  by  the  city  plumber 
on  or  about  the  27th  day  of  May,  1901.  Annual  water  rates  had  been 
fixed  by  appellant,  which,  among  others,  were  $12  for  a  residence,  $1.50 
for  a  cow,  $2  for  a  horse,  and  $1  for  each  additional  horse,  payable 
quarterly  in  advance.  Appellee  also  had  placed  in  his  house  a  bathtub 
which  was  connected  and  supplied  with  water  from  appellant's  water- 
works for  family  bathing  purposes. 

Appellee  paid  the  first  quarterly  installment  of  the  annual  water  rate, 
and  the  water  was  turned  on  and  us^-i  by  him  under  this  contract  until 
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tlie  1st  day  of  December,  1901,  when  the  water  was  cut  off  from  appel- 
lee's residence  by  appellant.  The  appellee  paid  or  tendered  the  second 
quarterly  installment  of  the  annual  water  rates  and  demanded  that  he 
be  supplied  with  water  as  appellant  had  agreed  to  do.  This  was  re- 
fused, and  thereupon  appellee  filed  suit  in  the  Justice  Court  of  Precinct 
No.  4  of  Grayson  County  against  appellant,  to  recover  the  sum  of  $95, 
alleged  to  be  the  amount  of  damages  sustained  by  him  for  failure  pn 
the  part  of  appellant  to  perform  water  contract.  Upon  a  trial  in  the 
Justice  Court  appellee  failed  to  recover  and  appealed  to  the  County 
Court,  where  he  amended  his  pleadings,  still  setting  up  the  breach  of 
eaid  water  contract  on  the  part  of  appellant  as  his  cause  of  action,  but 
itemizing  in  part  the  damages  claimed,  and  increasing  the  total  damages 
sued  for  to  the  sum  of  $200. 

Appellant  answered  by  general  and  special  exceptions,  general  denial, 
and  special  answer  in  which  it  alleged  in  substance  that  appellee  had 
placed  in  his  residence  a  bathtub  and  was  using  the  water  furnished 
him  for  bathing  purposes  without  having  applied  for  the  same  and 
'without  its  knowledge  and  without  having  paid  anything  for  the  same. 
That  by  ordinance  or  resolution  of  its  waterworks  committee  a  rate  of 
$3  per  annum  had  been  fixed  for  water  to  be  supplied  for  bathing 
purposes  in  a  residence,  and  that  appellee  knew  of  such  rate  at  the  time 
he  applied  for  water  to  be  supplied  his  residence.  That  the  rate  of  $13 
for  residence  purposes  was  limited  to  a  family  of  five  in  number,  and 
that  appellee's  family  consisted  of  six  persons.  That  appellee  hid 
drained  and  emptied  the  waste  water  from  his  residence  on  the  streets 
of  said  city  and  thereby  created  a  nuisance  endangering  the  he*ilth 
of  the  inhabitants  of  the  city,  and  that  appellant  was  authorized  to  abate 
said  nuisance,  and  the  only  pr«ctical  way  it  had  of  doing  so  was  by  cut- 
ting off  the  water  from  appellee's  residence.  A  trial  was  had  in  the 
County  Court  which  resulted  in  a  judgment  for  appellee  in  the  sum  of 
$150,  from  which  judgment  this  appeal  is  prosecuted. 

Appellant  excepted  to  appellee's  amended  pleadings  filed  in  the  County 
Court  and  sought  to  strike  out  the  same  upon  the  ground  that  another 
and  different  cause  of  action  from  that  pleaded  in  the  Justice  Court 
had  been  presented.  The  court  overruled  this  exception,  and  in  this 
action  we  believe  there  was  no  error.  It  has  been  repeatedly  held  by  the 
courts  of  this  State,  under  our  statute  on  this  subject,  that  new  matter 
may  be  pleaded  in  the  county  court  which  was  not  plead  in  the  justice 
court,  but  no  new  cause  of  action  can  be  asserted.  The  amendment 
may  go  to  the  extent  of  increasing  the  amount  of  damages  sought  to  be 
recovered  and  adding  an  additional  item  of  damage  involved  in  the  same 
transaction,  but  not  alleged  below.  City  of  Dallas  v.  McAllister,  30 
S.  W.  Rep.,  452 ;  Vpn  Boeckmnn  v.  Locbb,  7  Texas  Ct.  Rep.,  448.  The 
cause  of  action  in  this  case  was  the  same  in  the  Justice  and  County 
Court.  In  both  courts  a  recovery  was  sought  to  be  had  upon  an  allpoced  , 
breach  of  contract  on  the  part  of  appellant  to  supply  appellee  with 
water;  the  allegations  in  the  County  Court  simply  specified  more  par- 
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ticnlarly  the  items  of  damage  and  enlarged  the  amount  theieol  We 
believe  the  law  is  clearly  settled  against  this  contention  of  appellant 
in  the  authorities  cited  and  other  authorities  of  this  State. 

By  various  assignments  of  error  complaint  is  made  and  urged  against 
the  action  of  the  trial  court  in  refusing  to  allow  appellant  to  ahow  that 
appellee  was  the  city  health  officer  of  appellant ;  that  it  was  his  duty  to 
report  to  the  city  council  of  appellant  all  nuisances  discovered  by  him 
in  the  city ;  that  he  had  drained  and  emptied  the  waste  water  from  his 
residence  on  the  streets  of  appellant,  and  that  the  same  collected  and 
stood  in  said  streets  and  became  and  was  a  nuisance  obnoxious  to  the 
citizens  of  said  city  and  dangerous  to  their  health,  all  of  which  was 
known  to  appellee;  that  the  streets  of  appellant  in  the  vicinity  of  ap- 
pellee's residence  were  not  graded,  and  that  the  city  had  no  sewerage 
system,  and  that  the  only  practical  way  it  had  of  abating  the  nuisance 
thus  created,  short  of  constructing  a  sewerage  system,  was  to  cut  off  and 
stop  appellee's  water  supply,  etc. 

We  are  of  the  opinion  that  there  was  no  error  in  excluding  this  and 
other  evidence  offered  upon  this  phase  of  the  case.  The  appellee  had 
entered  into  a  contract  with  appellant  by  the  terms  of  which  appellant 
was  to  furnish  him  water  at  the  rates  fixed  and  established  for  a  period 
of  one  year.  If  not  so  expressed  in  terms,  this  was  the  fair  and  reason- 
able implication  from  the  nature  and  purposes  of  the  transaction,  and 
evidently  was  so  understood  by  the  appellant.  That  appellee  drained 
the  waste  water  from  his  residence  and  emptied  it  on  the  streets  and 
thereby  created  a  nuisance,  did  not,  in  our  opinion,  justify  the  appellant 
in  violating  its  contract  with  appellee  by  cutting  off  the  supply  of  water 
agreed  to  be  furnished.  It  may  be  true  that  one  of  the  functions  of  the 
police  powers  of  a  city  is  to  regulate  and  abate  nuisances ;  but  this  power 
should  be  exercised  in  a  proper  manner.  We  regard  the  cutting  off  of 
appellee's  entire  water  supply,  under  the  facts  disclosed  by  the  record 
before  us,  unnecessarily  harsh  and  oppressive,  and  no  matter  what  the 
general  rule  may  be  with  regard  to  the  power  of  municipal  corporations 
to  summarily  abate  nuisances  detrimental  to  public  health,  was  unwar- 
ranted. There  was  no  such  emergency  shown  as  justified  such  sum- 
mary action.  The  ordinary  method  by  which  a  municipal  corporation 
abates  a  public  nuisance,  at  least  in  many  jurisdictions,  is  by  criminal 
proceedings.  Georgetown  v.  Alexandria  Canal  Co.,  12  Pet-  (U.  B.),  95; 
Welch  V.  Stowell,  2  Dougl.  (Mich.),  332;  Shepard  v.  People,  40  Mich., 
487.  An  application  of  this  remedy  in  this  case  would  probably  have 
resulted  in  a  prompt  abatement  of  the  nuisance  complained  of  by  appe- 
lant. If  not,  unquestionably  the  appellant  had  a  prompt,  adequnte  and 
efficacious  remedy  through  a  court  of  equity  by  injunction.  Ciiy  of 
Llano  V.  County  of  Llano,  5  Texas  Civ.  App.,  132,  23  S.  W.  Eep.j  1008; 
State  V.  Goodnight,  70  Texas,  686 ;  Dunn  v.  City  of  Austin,  77  Texas, 
143 ;  2  Smith  on  Mun.  Cor.,  sec.  1094.  A  resort  to  this  remedy  would 
have  preserved  the  rights  of  appellee  under  his  oontract  and  afforded 
the  appellant  and  its  inhabitants  prompt  relief  from  the  annoyance  and 
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dangers  of  the  alleged  nuisance.  The  appellant  chose  the  more  sum- 
mary remedy  without  legal  notice  to  appellee  of  its  intended  purpose, 
and  we  believe  it  is  liable  to  appellee  for  whatever  damage,  if  any,  he 
has  sustained  by  reaspn  thereof. 

We  deem  it  unnecessary  to  discuss  the  numerous  assignments  of  error 
complaining  of  the  charge  of  ttie  court  and  the  refusal  to  give  certain 
special  charges  requested.  The  main  charge  was  substantially  correct, 
and  as  favorable  to  appellant  as  it  could  reasonably  ask.  Many  of  the 
questions  raised  by  these  assignments  have  been  disposed  of  by  what 
has  already  been  said,  and  under  the  evidence  as  it  appears  in  the  rec- 
ord  before  us  appellant  was  not  entitled  to  have  the  jury  instructed  to 
the  eflEect  that  it  appellant's  waterworks  committee  had  prescribed  and 
fixed  a  special  rate  for  bathtubs  in  addition  to  the  rate  for  general  resi- 
dence purposes,  and  appellee  had  failed  to  obtain  a  permit  to  use  water 
for  such  bathtub  and  failed  to  pay  such  additional  rate,  then  appellant 
had  the  right  to  shut  oflE  his  water  supply,  without  notice  to  him. 

The  extra  charge  for  water  to  be  used  in  family  bathtub  is  not  found 
in  the  ordinance  fixing  water  rates.  This  rate  seems  to  have  been  pre- 
BCiibed  by  the  waterworks  committee,  without  express  authority  to  do 
80,  and  not  adopted  or  confirmed  by  any  aflSrmative  action  on  the  part 
of  the  city  council ;  besides  it  seems  that  the  failure  to  provide  for  this 
extra  charge  for  bathtub  was  an  oversight  or  mistake  of  Thompson,  the 
chairman  of  the  waterworks  committee,  and  not  due  to  any  misrepre- 
sentation of  appellee.  This  rate  was  unknown  to  appellee  and  peculiarly 
within  the  knowledge  of  Thompson,  agent  of  appellant,  who  issued  the 
permit  to  appellee  to  use  the  water.  When  appellant  discovered  that 
appellee  was  using  water  in  his  bathtub  for  bathing  purposes,  notice 
should  have  been  given  him  to  the  effect  that  an  extra  charge  was  de- 
manded for  such  use,  and  an  opportunity  afforded  him  to  pay  it,  before 
cutting  off  the  entire  water  supply.  Under  the  circumstances  he  had 
not  forfeited  his  right  to  the  use  of  all  the  water.  There  is  no  merit 
in  the  contention  that  appellant  had  the  right  to  cut  off  the  water  because 
the  rate  established  and  being  paid  by  appellee  was  for  a  family,  of  five 
or  less,  and  appellee^s  family  consisted  of  six  in  number.  His  family 
consisted  of  himself,  wife,  three  small  children  and  a  baby  in  arms. 
He  applied  to  Thompson  for  water  for  general  residence  purposes  and 
for  two  horses  and  one  cow.  No  questions  were  asked  about  the  size  of 
his  family  and  nothing  said  or  thought  about  it,  according  to  Thomp- 
son's testimony.  Appellant  had  established  but  one  rate  for  the  use 
of  water  in  a  family  residence,  and  there  is  no  pretense  that  the  water 
was  shut  off  because  of  the  number  of  appellee's  family  or  for  the  reason* 
that  he  was  using  it  in  a  bathtub.  The  undisputed  evidence  shows  that 
the  water  was  cut  off  solely  for  the  reason  that  appellee  was  emptying 
his  waste  water  into  the  streets.  In  view  of  the  evidence  the  propriety 
of  submitting  the  issues  raised  about  the  use  of  the  bathtub  and  the 
number  of  appellee's  family  may  be  doubted,  but  however  that  may  be. 
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it  is  safe  to  say,  we  believe,  that  the  error,  if  error,  was  faTorable  io 
appellant. 

Appellant's  twenty-sixth  assignment  of  error  attacks  the  evidence  as 
not  being  sufficient  to  authorize  the  submission  of  the  value  of  the 
water  that  appellant  was  bound  to  furnish  appellee  for  the  unexpired 
term  after  the  water  was  cut  off  and  which  it  failed  to  furnish,  and  as 
being  insufficient  to  warrant  the  verdict  of  the  jury.  This  question  is 
not  entirely  free  from  difficulty,  but  after  a  careful  consideration  of  the 
evidence  as  it  appears  in  the  record,  the  conclusion  is  reached  that  this 
contention  is  correct  and  requires  a  reversal  of  the  case.  Appellee's 
cause  of  action  is  based  upon  an  alleged  breach  of  contract,  and  not 
upon  a  tort.  He  avers  in  substance  that  the  reasonable  fair  value  of 
the  supply  of  water  that  the  defendant  agreed  and  became  bound  to 
furnish  to  plaintiff  for  the  une^t^ired  term,  after  the  water  was  shut 
off  and  not  furnished,  was  and  is  the  sum  of  $150,  and  that  it  would 
reasonably  cost  plaintiff  said  amount,  over  and  above  the  amount  he 
would  have  had  to  pay  to  defendant  under  the  terms  of  said  contract^ 
whereby  he  says  that  he  has  been  damaged  by  breach  of  said  contract 
by  defendant  in  the  sum  of  $150.  We  are  aware  of  the  established  rule 
that,  under  general  allegations  of  damages,  plaintiff  may  prove  and 
recover  those  damages  which  nafurally  and  necessarily  result  from  the  act 
complained  of;  and  that  in  this  State  it  has  been  held,  in  suits  to  re- 
cover for  the  lost  services  of  a  wife  or  small  child  that  the  question  of 
the  value  of  such  services  is  not  confined  to  anv  exact  mathematical  cal- 
culation,  and  where  the  amount  of  damage  is  not  susceptible  of  4]irect 
proof,  the  assessment  of  reasonable  compensation  must  necessarily  bt 
referred  to  the  sound  discretion  and  judgment  of  the  jury.  Brunswig  v. 
White,  70  Texas,  504 ;  Eaihvay  Co.  v.  Lacy,  86  Texas,  244. 

It  has  also  been  held,  however,  that  even  where  the  law  implies  damages 
such  as  necessarily  result  from  a  wrongful  act,  proof  is  required  to  show 
the  extent  and  amount  of  damages.  Davis  v.  Texas  &  P.  Ry.  Co.,  42  S.  W. 
Bep.,  1008;  International  &  G.  N.  By.  Co.  v.  Simcock,  81  'Jexas,  503; 
Texas  &  P.  By.  Co.  v.  Curry,  64  Texas,  87 ;  1  Suth.  on  Dam.,  917.  The 
value  of  the  water  of  which  plaintiff  was  deprived  for  the  unexpired 
portion  of  the  alleged  contractual  year  was  the  assue  submitted  to  the 
jury,  and  the  burden  of  proof  was  upon  the  appellee  to  show  with  rea- 
eonable  certainty  such  value.  The  rule  discussed  is  based  upon  the 
principle  of  necessity  and  should  be  restricted  to  that  class  of  cases  which, 
from  their  nature,  is  not  susceptible  of  more  satisfactory  proof.  We  have 
scrutinized  the  record  and  are  of  the  opinion  that  this  case  does  not  fall 
within  the  class  mentioned,  and  that  the  facts  proved  are  insufficient 
to  form  the  basis  for  an  intelligent  estimate  of  the  damages  claimed. 
Other  assignments  not  mentioned  or  discussed  have  been  considered  and 
no  serious  error  found. 

Because  of  the  insufficiency  of  the  evidence  to  support  the  verdict,  the 
cause  is  reversed  and  remanded 

Reversed  and  remanded. 
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J.  E.  Talley  v.  Beever  &  Hindes. 

Decided  December  9,  1903. 

Id — Negligence — Charge — Issues  Waived. 

In  an  action  for  damages  for  personal  injuries,  other  issues  than  negli- 
gence  "were  set  up  in  the  petition,  such  as  misrepresentation  and  warranty 
of  the  safety  of  the  machine  for  use,  but  the  court  submitted  only  the  issue 
of  negligence,  and  the  plaintiff  did  not  request  other  submission.  Under 
such  conditions  the  defendant's  liability  through  negligence  is  the  only 
question  to  be  considered.  The  evidence  failing  to  establish  negligence  on 
the  part  of  defendant  the  errors  assigned  are  Immaterial. 

2^— Same — Care — Dangerous  Articles  of  Trade. 

One  who  deals  with  a  thing  that  is  inherently  very  dangerous,  involving 
both  death  and  bodily  harm  to  some  person  as  the  natural  and  almost  inevit- 
able consequence  of  lack  of  care,  owes  to  the  public  at  large  the  duty  of 
extreme  caution.  A  gasoline  "pear  burner"  is  not  a  thing  of  that  nature, 
and  only  the  standard  of  ordinary  care  applies. 

8w— Same — Presumptione — Directions  for  Use  and  Operation— Evidence. 

The  machine  involved  in  this  accident  had  on  it  directions  for  its  use 
and  operation,  and  it  Is  held  that  when  a  machine  is  sold  accompanied  by 
such  directions,  the  maker  can  not  be  held  to  a  greater  degree  of  care  in 
its  construction  than  to  construct  it  of  reasonable  strength  and  fitness  when 
used  in  accordance  with  directions.  In  this  case  it  was  contended,  on  proof 
of  the  manner  of  use,  that  the  explosion  itself  was  evidence  of  defend- 
ant's negligence.  But  the  rule  it  that  while  the  circumstances  attending  the 
occurrence  may  be  suf&cient  to  establish  negligence  without  direct  proof  of 
the  fact,  yet  such  presumption  can  not  arise  from  the  fact  alone.  Note  evi- 
dence for  plaintiff  held  not  to  establish  negligence. 

4rf^Same— Proof  of  Negligence. 

The  fact  that  since  this  accident  the  defendants  have  constructed  their 
machines  x>f  stronger  materials  is  not  evidence  of  former  negligence. 

6w— Same — Evidence. 

Evidence  that  a  certain  character  of  metal  was  stronger  than  that  of 
which  the  machine  was  constructed,  and  that  parts  of  the  machine  left  unin- 
jured by  the  explosion  were  weaker  than  the  parts  blown  out,  insufficient  to 
show  negligence. 

Error  from  the  District  Court  of  Frio.  Tried  below  before  Hon. 
£i.  B.  Lane. 

Jno.  L.  Litile,  Duval  West,  and  J.  N.  Spann,  for  plaintifiE  in  error. 

R.  W.  Hudson  and  C.  A.  Davis,  for  defendant  in  error. 

JAMES,  Chief  Justice. — Plaintiff,  aged  17  at  the  time  of  injury, 
suing  by  his  father  and  next  friend,  J.  E.  Talley,  alleged  in  substance 
that  Beever  &  Hindes,  a  partnership  firm,  sold  to  J.  E.  Talley  a  "pear 
burner,"  a  machine  of  their  own  manufacture,  to  be  operated  by  the  use 
of  gasoline  for  the  purpose  of  burning  prickly  pear  on  his  ranch ;  that 
plaintiff  while  pumping  air  into  the  cylinder  or  tank  containing  the 
gasoline  in  order  to  form  the  gas,  and  while  he  was  following  directions 
for  using  the  machine,  the  cylinder  burst  from  the  pressure  of  the  gas 
within,  and  the  gas  expelled  therefrom  becoming  ignited  at  a  fire  close 
by,  caused  plaintiff  his  injuries.  The  petition  alleged,  among  other 
grounds  for  defendant's  liability,  that  they  were  negligent  in  using  weak 
imd  defective  material  in  making  the  machine,  and  also  negligent  in 
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having  the  top  of  the  cylinder  insecurely  fastened  or  attached  to  the 
cylinder. 

Although  other  issues  than  negligence  were  set  up  in  the  petition^ 
'  such  as  misrepresentations  and  warranty  concerning  the  machine  as  to 
its  safety  for  use^  the  trial  court  submitted  the  case  on  negligence  alone, 
and  plaintiff  did  not  request  any  other  submission.  The  verdict  was  for 
defendants.  Under  these  circumstances  we  must  treat  all  other  issues 
or  grounds  for  defendant's  liability  as  properly  out  of  the  case. 

We  have  come  to  the  conclusion  that  the  evidence  does  not  show  that 
defendants  were  guilty  of  negligence,  and  if  this  be  correct,  the  erroiB 
assigned  are  immaterial. 

The  machine  was  not  sold  to  plaintiff,  but  as  the  father  testified  that 
hie  informed  defendants'  agent  of  whom  he  bought  it  that  he  was  buying 
it  for  his  sons  to  use  on  his  ranch,  and  as  the  court  proceeded  upon  the 
theory  that  plaintiff  was  a  person  entitled  to  complain  of  defendants* 
negligence,  we  shall,  without  discussing  that  question,  assimie  that 
defendants  were  liable  to  him  for  negligence. 

Defendants  could  in  this  case  be  held  to  the  exercise  of  ordinary  care 
in  the  construction  of  the  machine,  but  not  to  that  high  degree  of  care 
which  is  required  of  persons  selling  articles  which  are  inherently,  immi- 
nently and  necessarily  dangerous  when  used.  In  Thomas  v.  WinchesteF, 
6  N.  Y.,  397,  a  widely  approved  case,  a  dealer  in  drugs  labeled  a  deadly 
poison  as  harmless,  and  he  was  held  to  be  liable  to  all  persons  injured  in 
conseqlience  of  such  label,  through  whomsoever  hands  tiie  drug  may  have 
passed.  The  same  court  refused  to  extend  this  rule  to  a  case  such  as  the 
one  before  "us.  Losee  v.  Chute,  51  N.  Y.,  494.  The  rule  seems  to  be 
that  one  who  deals  with  a  thing  which  is  inherently  very  dangerous; 
involving  both  death  and  bodily  harm  to  some  person  as  the  natural  and 
almost  inevitable  consequence  of  lack  of  care,  owes  to  the  public  at  large 
the  duty  of  extreme  caution.  The  machine  in  question  was  not  a  thing 
of  that  nature,  and  only  the  standard  of  ordinary  care  applies.  Beisa  v. 
N.  Y.  Steam  Co.,  128  N.  Y.,  103. 

It  appears  that  on  this  machine  there  were  directions  for  its  use,  and 
we  are  of  opinion  that  when  a  machine  is  sold  accompanied  by  directions 
for  its  use,  the  maker  should  not  be  held  to  a  greater  degree  of  care  in 
its  construction  than  to  construct  it  of  reasonable  strength  and  fitness 
when  used  in  accordance  with  directions.  Such  use  is  contemplated,  and 
the  thing  is  manufactured  to  be  so  used.  However,  plaintiff  testified 
that  he  was  following  the  directions,  with  which  he  was  familiar,  at  the 
time  he  was  hurt.  He  says  he  was  pumping  air  into  the  cylinder,  which 
contained  the  gasoline,  and  had  made  the  proper  number  of  strokes, 
when  the  top  blew  off.  He  also  testified  that  the  machine  had  not  been 
exposed  to  the  heat  of  the  fire,  so  that  according  to  his  testimony  and 
that  of  his  brother  who  was  with  him,  the  machine  may  be  said  to  have 
burst  when  operated  substantially  in  accordance  with  the  directions,  and 
from  the  pressure  of  the  gas  formed  in  the  cylinder. 

The  explosion,  it  is  contended,  was  evidence  of  the  defendant's  negli-* 
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gence.  The  rule  is  that  such  presumption  does  not  arise  from  the  fact 
alone.  McCray  v.  Railway  Co.,  89  Texas,  1G8;  Broadway  v.  Qas  Co., 
24  Texas  Civ.  App.,  603 ;  Eeiss  v.  N.  Y.  Steam  Co.,  128  N.  Y.,  103. 

As  explained  in  the  McCray  case  the  circumstances  attending  the 
occurrence  may  be  suflBcient  to  est-illish  negligence  without  any  direct 
proof  of  the  fact.  The  only  departure  which  plaintijBE  shows  he  made 
from  the  directions  was  that  he  did  not  see  that  the  jet  was  open.  We 
can  not  see  how  this  omission  coutributed  to  the  explosion.  The  stop- 
cock was  to  be  closed  while  the  air  was  being  pumped  in,  therefore  it 
seems  that  whether  the  jet  was  open  or  obstructed  was  of  no  consequence. 
There  is  some  probability  that  the  heat  from  the  fire  had  something  to 
do  with  the  explosion,  but  not  if  plaintiff's  testimony  be  accepted  as 
true.  Hence  it  might  seem  that  plaintiff  having  testified  that  he  was 
using  the  appliance  according  to  directions  and  while  so  doing  was  him- 
self not  guilty  of  negligence,  the  jury  would  have  been  authorized  to 
infei*  defendant's  negligence  from  the  fact  of  the  explosion  under  these 
circumstances.  This  might  with  some  reason  be  claimed  if  the  further 
fact  had  been  shown  that  the  machine  was  in  the  same  condition  as 
when  it  left  defendant's  hands.  There  was  nothing  to  show  this.  The 
macliine  had  been  bought  for  use  on  the  ranch  in  procuring  feed  for 
cattle  in  winter.  It  had  been  on  the  place  some  time.  It  had  been  used, 
the  evidence  does  not  show  to  what  extent.  The  father  testified  he 
did  not  know  how  many  times  plaintiff  had  used  it.  Plaintiff  says  he 
had  used  it  before  that  morning,  but  says  nothing  more  on  this  subject. 
It  appears  to  have  been  turned  over  to  the  boys  to  use,  and  it  is  well 
known  that  boys  are  not  ordinarily  careful  in  handling  appliances  of 
that  character.  What  that  machine  had  been  through  was  not  explained. 
It  ought  not  to  be  presumed,  in  order  to  support  the  other  presumption, 
that  it  was  in  the  same  condition  and  had  not  been  impaired  by  use  or 
ill  treatment.  We  are  therefore  of  opinion  that  the  circumstances 
shown  were  not  sufficient  to  constitute  the  explosion  proof  of  defendant's 
negligence. 

It  is  also  claimed  that  negligence  appears  from  the  fact  that  defendants 
since  this  accident  have  constructed  their  cylinders  of  brass,  a  stronger 
material  than  lead  plate  iron  of  which  the  cylinder  in  question  was 
made,  and  have  riveted  the  tops  of  the  cylinders  instead  of  double 
seaming  them,  the  former  making  a  stronger  fastening.  This  we  think 
was  not  evidence  of  former  negligence.  It  was  evidence  that  defendants 
built  their  new  machines  of  stronger  material  and  by  stronger  fasten- 
ings than  their  old  ones,  but  was  not  evidence  that  the  old  ones  were 
defective  and  not  reasonably  safe  for  the  uses  intended  or  that  defend- 
ants had  not  exercised  reasonable  care  in  their  manufacture. 

The  testimony  of  witness  Chatfield  is  referred  to  as  showing  negli- 
gence, as  follows:  '^I  live  in  San  Antonio  and  am  a  metal  worker. 
Have  had  twenty-seven  years  experience  as  such.  I  am  acquainted  with 
the  different  kinds  and  classes  of  material.  This  [referring  to  pear 
burner]  is  made  of  a  22  or  24  lead-plated  iron.    No.  20  and  16  lead 
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plate  is  stronger  and  thicker  than  this.  Lead  is  put  on  to  keep  the  rost 
from  eating  iron.  I  have  no  experience  with  pneumatic  pressure  applied 
to  gasoline  for  heating  purposes  and  do  not  understand  the  principles  of 
pneumatics^  hydraulics^  etc.  My  experience  has  been  a  tinner  and  metal 
worker.  I  do  not  know  by  actual  experience  how  much  pressure  per 
square  inch  a  metal  like  this  will  stand  when  manufactured  into  a  cjhn- 
der  like  this  one.  [Referring  to  exploded  burner.]  I  do  know  from 
my  twenty-seven  years  as  a  metal  worker  what  effect  double  seaming 
would  have  upon  this  kind  of  material.  It  would  in  my  opinion  weaken 
it,  especially  at  the  end  where  coil  is  attached^  as  that  is  put  in  last  and 
requires  two  turnings  of  the  iron  by  hand  which  would  be  calculated  to 
fracture  the  fibers  of  the  iron.  If  the  ends  of  the  machine  were  riveted 
it  would  be  much  safer^  because  the  metal  is  not  strained.  Biveting 
would  make  it  stronger  in  my  judgment.  Of  course  if  heavier  metal  had 
been  used  it  would  have  been  stronger.  The  swedges  around  this  can  or 
cylinder  in  my  judgment  would  tend  to  weaken  the  cylinder.  The  seam- 
ing in  this  head  is  still  intact^  and  the  head  must  have  blown  out  I 
don't  think  it  was  melted  out.  No.  22  and  24  refer  to  weight  of  the 
material.  Brass  is  much  better  for  a  m'achine  of  this  character  because 
it  is  much  stronger  and  more  flexible  than  iron.^' 

Cross-examined:  '^The  weakest  seam  in  my  judgment  is  the  long 
seam  running  from  end  to  end.  It  is  still  intact  and  has  not  opened  at 
all.  It  should  have  been  the  first  to  breaks  as  it  was  the  weakest  place. 
Yes,  we  swedge  tall  lard  cans  and  boilers.  Yes,  that  is  to  make  them 
stiffer,  but  think  it  makes  it  weaker.  I  don't  know  whether  that 
strengthens  them  or  not  against  pressure ;  suppose  it  does ;  think  perhaps 
swedging  is  used  for  that  purpose.  Don't  know  what  pressure  this 
material  [referring  to  exploded  can]  will  stand  to  the  square  inch. 
Don't  know  how  much  pressure  was  necessary  to  operate  machine.  Don't 
know  how  much  pressure  twenty-five  or  thirty  strokes  of  the  pump  will 
put  in  them.    I  have  made  gasoline  stoves." 

His  testimony  was  that  No.  16  and  No.  20  lead  plate  iron  is  thicker 
and  stronger  than  No.  20  or  No.  24  of  which  the  burner  in  ques<tion 
was  made.  There  is  nothing,  however,  in  his  testimony  which  shows 
that  the  material  of  which  this  burner  was  made  was  not  strong  enough. 
He  says  that  double  seaming  in  his  opinion  has  the  effect  of  weakening 
this  kind  of  material  and  calculated  to  fracture  the  fibers.  This  evidence 
amounted  to  nothing  at  all,  because  the  material  of.  this  cylinder  was 
not  injured  nor  fractured.  The  undisputed  evidence  is  that  the  top 
w;'??  blown  out  entirely,  and  that  the  seaming  was  left  intact.  He  says 
tliit  if  the  ends  were  riveted  it  would  be  much  safer  and  a  heavier 
mofal  would  have  been  stronger,  but  he  nowhere  undertakes  to  say 
tli.)t  the  material  of  which  the  machine  was  composed  and  the  manner 
in  which  the  end  was  fastened  were  not  safe  and  strong  enough  for 
thti  uses  of  the  machine  as  it  was  designed  to  be  used,  and  he  does  not 
even  express  an  opinion  thereon.  His  whole  testimony  is  to  the  effect 
that  the  cylinder  could  have  been  built  stronger^  and  this  was  insufScient 
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to  prove  negligence  in  the  construction  of  the  machine.  He  nor  any 
other  witness  testified  to  any  defective  workmanship.  The  material 
of  which  the  cylinder  was  made  was  in  fact  sufficient  as  it  did  not 
break.  The  seaming  was  sufficient  as  it  was  intact.  The  only  difficulty 
appears  to  have  been  in  using  double  seaming  instead  of  rivets,  the 
latter  being  stronger  in  the  judgment  of  this  witness.  He  stated  that 
in  liis  opinion  the  effect  of  double  seaming  would  be  to  weaken  the 
end,  as  it  required  two  turnings  of  the  iron,  which  would  be  calculated 
to  fracture  the  iron.  However,  as  the  iron  of  this  machine  was  intact 
after  the  explosion,  the  weakening  effect  upon  it  of  double  seaming^ 
if  this  witness  was  correct,  had  no  connection  with  this  accident.  The 
entire  testimony  of  this  witness  is  in  substance  that  the  burner  could 
have  been  manufactured  stronger.  If  that  high  degree  of  care  which 
the  law  under  certain  circumstances  imposes  on  persons  who  place 
upon  the  market  things  inherently  and  necessarily  dangerous,  or  which 
is  imposed  on  carriers  in  favor  of  passengers,  were  applicable  here, 
there  was  probably  sufficient  proof  in  this  case  to  present  a  case  of 
negligence  against  defendants.  But  they  being  responsible  only  for 
lack  of  ordinary  care  in  manufacturing  this  appliance,  the  testimony 
vras  insufficient. 

None  of  the  above  items  of  testimony  being  sufficient  of  itself  to 
prove  negligence,  they  do  not  have  that  effect  taken  together. 

The  judgment  being  correct  upon  the  whole  evidence,  it  will  not 
be  reversed  on  account  of  nny  of  the  assignments  of  error  which  appear 
in  appellant's  brief.    Affirmed. 

Aflirmedm 

ON  MOTION  FOR  REHEARING. 

The  case  of  Tyler  v.  Moody,  C3  S.  W.  Rep.,  433,  was  a  case  in  which 
the  purchaser  himself  was  held  entitled  to  recover  on  a  warranty  for 
damages  sustained  by  him.  The  present  action  is  not  for  damages 
sustained  by  the  plaintiff's  father,  who  purchased  the  machine  and  to 
whom  the  warranty  was  made,  if  at  all.  He  alone  could  •  recover  by 
reason  of  a  warranty  of  the  article.  The  only  theory  upon  which 
plaintiff  could  sustain  a  recovery  is  that  of  defendants  negligence.^ 
Standard  Oil  Co.  v.  Murray,  119  Fed.  Eep.,  572;  Peters  v.  Johnson, 
41  S.  E.  Bep.,  190.    The  motion  is  overruled. 

Overruled. 
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International  &  Great  Northern  Railroad  Compant  v. 

Lorenzo  Pina. 

Decided  December  9,  1903. 

li^-Practice — Continuance. 

Application  for  continuance  based  upon  surprise  by  occurrences  and  de- 
velopments on  the  trial  did  not  state  the  probability  of  obtaining  evidence  to 
meet  them,  nor  is  injury  to  the  appellant  shown  on  appeal.  Meld  that  con- 
tinuance was  properly  refused. 

2. — ^Allegata  and  Probata— Extent  of  Injuries. 

A  general  allegation  of  damages  will  let  in  evidence  of  sucli  damages  as 
naturally  and  necessarily  result  from  the  wrongs  charged;  but  to  admit  proof 
of  damages  which  do  not  necessarily  result  from  the  injury  alleged,  the  peti- 
tion must  set  up  the  particular  effects  claimed  to  have  followed  the  injury. 
Petition  in  this  case  alleged  injuries  to  the  head,  arms,  abdomen,  back  and 
legs.  Held  sufficient  to  admit  proof  of  fits  or  spasmodic  attacks  as  a  result 
of  congestive  condition  of  the  brain,  or  of  impairment  of  eyesight. 

3ir-Contributory  Negligence — Burden  of  Proof — Evidence. 

E^ridence  held  not  to  make  a  prima  facie  case  of  contributory  negligence 
and  fix  upon  appellee  the  burden  of  proof  on  such  issue;  wherefore  the  trial 
court  properly  refused  special  charge  thereon. 

Appeal  from  the  District  CoTirt  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

HicJcs  &  Kicks,  for  appellant 

T}ios,  A,  Murphy,  for  appellee. 

FLY,  Associate  Justice. — ^This  is  a  personal  injury  suit  instituted 
by  appellee  to  recover  damages  alleged  to  have  accrued  through  the  neg' 
ligence  of  appellant    Appellee  obtained  judgment  for  $7500. 

It  is  the  conclusion  of  this  court,  in  deference  to  the  finding  of  the 
jury,  that  appellee  was  damaged  in  the  sum  foimd  by  them  through  the 
negligence  of  appellant,  as  will  more  clearly  appear  from  the  facts  here- 
inafter stated. 

It  appears  from  bills  of  exceptions  that  while  appellee  was  testifying 
he  was  seized  with  a  violent  convulsion,  succeeded  by  unconsciouaiesBy 
and  the  jury  was  disturbed  and  excited  thereby,  and  court  adjourned 
until  appellee  recovered  consciousness.  Afterwards,  during  the  course 
of  the  trial,  while  a  physician  was  testifying  as  to  appellee's  injuries,  he 
again  was  seized  with  a  convulsion,  and  after  violent  and  distressing 
contortions,  unconsciousness  ensued.  After  each  of  the  convulsions  ap- 
pellant applied  for  a  continuance,  on  the  ground  that  it  had  not  been 
apprised  by  pleadings  or  otherwise  that  appellee  was  so  afflicted,  or  that 
it  would  be  claimed  that  such  condition  was  superinduced  by  the  injuries 
alleged  to  have  been  received  through  the  negligence  of  appellant,  and 
no  opportunity  was  offered  for  appellant  to  meet  such  a  state  of  affairs. 
It  was  alleged  that  appellant  was  surprised  that  appellee  was  subjw* 
to  convulsions,  and  that  it  would  be  claimed  that  they  were  caused  by 
the  injuries. 
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It  was  not  stated  in  either  application  for  a  continuance  that  there 
was  any  probability  of  obtaining  any  evidence  that  the  convulsions  were 
simnlated  or  that  they  were  not  the  resnlt  of  the  injuries  received  at 
the  hands  of  appellant^  and  there  is  nothing  to  indicate  that  the  jury 
was  influenced  by  the  unfortunate  condition  of  appellee.  He  was  a 
robust  young  man,  19  or  20  years  of  age,  was  earning  $35  a  month, 
and  his  injuries  are  permanent.  His  mind  was  impaired  by  the  injuries 
and  the  physicians  testified  that  he  would  probably  never  recover,  and 
that  his  eyesight  was  greatly  impaired.  Appellee  was  suffering  great 
pain  up  to  the  time  of  the  trial.  The  size  of  the  verdict,  under  all  the 
circumstances,  does  not  indicate  that  the  jury  were  moved  by  passion 
or  prejudice. 

It  was  alleged  in  the  petition  that  by  reason  of  being  struck  by  the 
handle  bar  of  the  hand  car  and  being  thrown  between  the  cars  'lie  was 
greatly  bruised,  wounded  and  mangled  on  his  head,  arms,  abdomen, 
back  and  legs,  and  that  he  received  a  blow  on  his  head.^'  It  is  the 
contention  of  appellant  that  the  allegations  were  not  suflBcient  to  per- 
mit proof  of  fits  or  spasmodic  attacks  as  a  result  of  congestive  condi- 
tion of  the  brain,  or  of  impairment  of  the  eyesight  of  appellee.  The 
allegations  were  full  enough  to  justify  the  evidence  of  which  complaint 
is  made.  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  McMannewitz,  70  Texas,  73; 
Missouri  P.  Ey.  Co.  v.  Mitchell,  72  Texas,  171 ;  Missouri,  K.  &  T.  Ey. 
Co.  v.  Edling,  18  .Texas  Civ.  App.,  171. 

The  rule  laid  down  as  to  what  may  be  proved  under  general  allega- 
tions of  injuries  to  certain  members  or  organs  of  the  body  is  thus  stated 
in  Eeceiver  v.  Cook,  86  Texas,  630:  *^t  is  well  settled  in  this  State, 
that  a  general  allegation  of  damages  will  let  in  evidence  of  such  dam- 
ages as  naturally  and  necessarily  result  from  the  wrongs  charged;  but 
to  admit  proof  of  damages  which  do  not  necessarily  result  from  the 
injury  alleged,  the  petition  must  set  up  the  particular  effects  claimed 
to  have  followed  the  injury.*^  The  rule  announced  is  supported  by  all 
text  books  on  damages.  Speaking  of  the  rule  in  Texas  &  P.  Ey.  Co. 
V.  Curry,  64  Texas,  85,  the  Supreme  Court  said :  "The  rule,  however, 
is  satisfied  when  from  the  facts  stated  the  law  infers  other  fact  or  facts; 
for  whatsoever  the  law  infers  from  a  given  state  of  facts,  the  adverse 
party  is  presumed  to  know,  and  must  take  notice  of,  whether  it  is 
specially  pleaded  or  not.*'  In  the  Cook  case,  above  cited,  certain  evi- 
dence was  held  to  have  been  erroneously  admitted  because  no  injury 
was  alleged  to  any  organ  or  member  of  the  body  from  which  the  injury 
proved  would  naturally  or  necessarily  have  followed.  In  the  case  now 
imder  consideration  injury  to  head  and  spine  was  specifically  set  forth, 
and  spasms  and  impairment  of  the  organs  of  sight  would  naturally 
result  from  such  injury. 

In  a  Massachusetts  case  a  boy  was  shot,  and  the  person  who  fired  the 
shot  was  sued  for  damages,  and  it  was  held  by  the  court :  "If  the  plain- 
tifif  .became  subject  to  fits  after  the  shooting,  and  if  they  were  a  part  of 
the  result  of  the  injury,  the  plaintiflE  was  entitled  to  recover  for  such 
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damages  without  specially  alleging  it^  as  well  as  for  the  pain  and  dis- 
ability which  followed  the  injury."    Tyson  v.  Booth,  100  Mass.,  258. 

In  the  Massachusetts  case  above  cited  the  aUegation  was  that  plaintiff 
was  "injured  in  his  spine,  chest,  head  and  limbs,"  and  it  was  held  the 
allegation  was  "sufficiently  comprehensive  to  embrace  a  heart  disease,  or 
an  aneurism  of  the  blood  vessels  situated  in  the  chest."  If  heart  disease 
and  aneurisms  of  blood  vessels  can  be  held  to  "naturally  and  necessarily" 
result  from  injuries  to  the  spine,  chest,  head  and  limbs,  fits  and  impair- 
ment of  the  sight  can  be  held  to  have  "naturally  and  necessarily**  re- 
sulted from  the  injuries  alleged  in  this  case.  We  believe  the  decision 
in  the  McMannewitz  case  is  correct,  and  that  it  fully  sustains  the  opin- 
ion of  this  court  in  this  case.  It  may  be  noted  in  connection  with  this 
subject  that  the  only  evidence  as  to  convulsions  and  the  impairment  of 
•  sight  that  was  objected  to  was  that  of  two  doctors,  although  appellee 
testified  without  objection  that  the  convulsions  or  "spells,**  as  he  denom- 
inates them,  and  the  weakened  sight  were  caused  by  the  injuries.  No 
special  exceptions  were  urged  to  the  petition  on  the  ground  that  it  was 
too  general  in  its  allegations  as  to  the  injuries. 

Appellee  was  an  inexperienced  minor  when  employed  by  appellant, 
and  had  been  in  its  employment  only  nine  days  when  the  accident 
occurred.  At  the  close  of  appellee*s  last  day*s  work  for  appellant,  as  a 
section  hand,  the  men  were  ordered  to  place  the  hand  cars  on  the  track 
in  order  to  go  in  from  the  work,  and  after  the  cars  had  proceeded  about 
a  mile  a  train  was  heard  coming  and  the  foreman  ordered  the  men  to 
move  the  cars  more  rapidly  in  order  to  reach  a  switch  about  three- 
fourths  of  a  mile  ahead.  Appellee  was  in  the  third  car,  and  on  account 
of  the  rapid  rate  at  which  the  cars  were  moving,  under  order  of  the 
foreman,  the  one  immediately  in  front  of  the  one  on  which  appellee  was 
riding  was  derailed  and  was  run  into  by  appellee's  car  and  he  sustained 
the  injuries  of  which  complaint  was  made  in  the  petition.  The  youth 
and  inexperience  of  appellee  were  known  to  the  foreman.  The  hand 
cars  were  being  run  in  dangerous  proximity  to  each  other,  but  appellee 
was  ignorant  of  the  danger.  Under  these  facts  the  court  did  not  err 
in  refusing  to  instruct  the  jury  that  the  burden  rested  upon  appellee  to 
shown  that  he  had  not  been  guilty  of  contributory  negligence.  The 
facts  did  not  make  out  a  prima  facie  case  of  contributory  negligence  and 
did  not  bring  the  case  within  the  exceptions  laid  down  in  the  case  of 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Shieder,  88  Texas,  152,  to  the  general  rule 
which  places  the  burden  of  establishing  contributory  negligence  upon  the 
defendant. 

The  other  assignments  of  error  are  based  on  the  insuflSciency  of  the 
evidence  to  sustain  the  verdict,  and  are  disposed  of  by  what  has  herein 
been  held  as  to  the  facts. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Sakah  F.  Ostrom  v.  City  op  San  Antonio. 

Decided  December  9,  1903. 

1.— Trespass — Damages — Measure     of — ?/!unx;pal  Corporation. 

The  measure  of  damages  for  injury  to  property  is  the  extent  of  the  injury 
to  such  property.  Exemplary  damages  may  be  recovered  In  a  proper  c\ise, 
but  it  is  only  in  exceptionable  cases  that  vindictive  damages,  or  more  than 
compensation  can  be  recovered  against  a  municipal  corporation.  This  case  is 
affirmed  on  the  facts. 

2.— Same— "Mental  Anguish." 

"Vexation,  humiliation  and  annoyance"  are  not  elements  of  damages 
recoverable  against  a  city  for  trespassing  on  land. 

Appeal  from'  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
John  H.  Clarke. 

Edward  Ostrom,  for  appellant. 

Webb  <&  Goeth,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  brought  by  appellant  to 
recover  damages  against  the  city  for  breaking  her  close  and  trespassing 
upon  her  land.  Judgment  was  rendered  in  her  favor  for  $100,  and  she 
appeals  from  it. 

The  facts  show  the  trespass  complained  of,  but  we  can  not  say  the 
evidence  shows  greater  damages  than  were  awarded  by  the  judgment. 

The  appellant  evidently  is  laboring  under  a  misapprehension  of  the 
law  as  to  the  measure  of  damages  in  cases  of  this  character. 

The  general  principle  upon  which  compensation  for  injuries  to  real 
property  is  given,  is  that  the  plaintiff  shall  be  reimbursed  to  the  extent 
of  the  injury  to  the  property  (Sedg.  on  Damages,  sec.  932) ;  and  while 
exemplary  damages  may  in  proper  cases  be  recovered  for  a  willful  injury 
to  land  (Sedg.  on  Damaeres,  sec.  73),  the  case  would  be  exceptional, 
indeed,  when  vindictive  or  more  than  compensatory  damages  can  be 
recovered  against  a  municipal  corporation.    Dill.  Mun.  Corp.,  sec.  1284. 

While  the  courts  have  pushed  the  doctrine  of  mental  anguish  very 
far  in  this  State,  it  has  never  been  held  here  or  elsewhere,  as  we  know 
of,  that  "vexation,  humiliation  and  annoyance"  can  be  taken  as  ele- 
ments of  damages  against  a  city  for  trespassing  upon  the  lands  of 
another. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


684  Houston  Ice  and  Brewing  Co.  v.  Pisch. 

Houston  Ice  and  Brewing  Company  v.  John  Pisch. 

Decided  December  9,  1903. 

Irf^Fellow  Servant-Operatives  in  a  Brewing  Plant. 

Employes  of  a  brewing  plant  whpse  duties  are  to  stack  kegs,  wash  kegi^ 
and  •the  employe  whose  duty  is  to  direct  that  work  are  fellow  servants,  eack 
assuming  the  risk  of  the  negligence  of  the  other. 

2. — Same— Assumed   Risk. 

A  keg  washer  in  the  employ  of  a  brewery  knew  of  the  slanting:,  slippery 
condition  of  the  brewery  floor  and  of  the  effect  upon  the  same  of  the  energy 
of  an  engine  used  in  the  business.  Held  that  he  assumed  the  risks  in  accept- 
ing  the  employment. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Baker,  Boils,  Baker  &  Loveii,  for  plaintiff  in  error. 

Ed  S,  Phelps  and  Wm.  W.  Anderson,  for  defendant  in  error. 

GILL,  Associate  Justice. — John  Pisch  sued  the  Houston  Ice  and 
Brewing  Company  for  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  through  the  negligence  of  the  company. 

A  trial  by  jury  resulted  in  a  judgment  for  the  plaintiff  and  the  com- 
pany seeks  by  writ  of  error  to  secure  its  reversal. 

Plaintiff  averred,  in  substance,  that  he  was  in  the  employ  of  the  com- 
pany which  was  engaged  in  the  manufacture  and  sale  of  beer.  That  in 
its  factory  was  maintained  an  apartment  known  as  a  work  room  where 
the  kegs  and  barrels  designed  to  contain  the  beer  were  stored,  repaired, 
inspected  and  cleaned.  That  a  part  of  the  duties  of  his  employment 
was  to  inspect,  wash  and  stack  kegs.  That  on  the  day  of  the  accident 
he  was  directed  by  the  foreman  of  the  wash  house  gang  (one  Florian) 
to  uncork  and  inspect  a  certain  pile  or  stack  of  kegs.  That  he  proceeded 
to  do  so,  and  while  so  engaged  the  pile  suddenly  began  to  fall  and  he 
was  struck  and  injured.  The  allegations  charging  negligence  are  as 
follows : 

"That  said  kegs  so  falling  and  rolling  were  empty,  or  nearly  so,  with 
hoops  protruding  beyond  each  end,  and  had  been  stacked  or  piled  about 
two  days  previous  to  said  date  by  defendant,  acting  by  and  through  its 
negro  servant  or  servants,  careless  or  incompetent,  in  an  unstable,  un- 
safe and  improper  way  and  manner,  and  to  too  great  height  in  said 
wash  room,  near  said  pitch  machine  and  near  defendant's  engine  or 
engines,  on  an  inclined  plane  floor,  tin-covered,  slippery  and  shaky, 
where  said  kegs  were  likely  to  be  shaken  down  and  caused  to  fall,  and 
were  so  shaken  and  caused  to  falV  by  the  action  of  the  defendant's 
machinery  and  engine  or  engines,  while  in  operation,  or  otherwise  caused 
to  fall,  through  no  fault  of  plaintiff,  all  of  which  defendant  well  knew 
or  could  have  known  by  the  use  of  reasonable  diligence ;  and  by  reason  of 
defendant's  negligence  in  these  matters,  as  hereinbefore  shown,  plaintiff. 
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mrithont  fault  or  negligence  on  his  part^  sustained  the  injuries  and  dam- 
ages complained  of/' 

**But  plaintiff  expressly  alleges  and  declares  that  his  injuries  were 
directly  caused  by  defendant's  negligence  in  failing  to  exercise  ordinary 
care  to  protect  him  from  injury  while  engaged  in,  his  work,  and  in  fail- 
ing to  select  competent  servants  to  stack  the  kegs  that  fell  upon  him, 
and  in  failing  to  establish  proper  regulations  for  the  stacking  of  kegs 
in  said  wash  room." 

Defendant  answered  by  general  denial  and  pleas  of  contributory  negli- 
gence, assumed  risk,  and  that  the  injury  was  due  to  the  negligence  of  a 
fellow  servant. 

The  evidence  adduced  establishes  the  nature  of  defendant's  business 
as  alleged.  Plaintiff  with  several  others  constituted-  the  wash  house 
gang,  whose  duties  required  them  to  handle,  stack,  inspect  and  clean 
the  kegs  designed  to  b6  used  as  receptacles  for  beer.  The  wash  house 
was  a  large  room  in  defendant's  factory  designed  for  repairing,  washing 
and  inspecting  beer  kegs,  and  several  thousand  were  stacked  in  the  room 
at  the  time  of  plaintiff's  injury. 

It  was  necessary  to  use  large  quantities  of  water  in  cleansing  the  kegff, 
so  the  floor  of  the  room  was  slightly  inclined  that  the  water  might  run 
off.  It  was  also  covered  with  tin.  There  was  a  piece  of  machinery  known 
as  the  "pitch  fiiacbine"  in  the  room,  and  there  is  testimony  tending  to 
show  that  the  operation  of  this  machinery  caused  the  floor  to  throb  and 
shake.  It  was  in  operation  at  the  time  of  the  accident,  and  there  was 
testimony  also  to  the  effect  that  the  stack  of  kegs  which  caused  the  injury 
was  caused  to  fall  by  kegs  thrown  from  the  *'pitch  machine"  being 
dumped  against  the  pile  of  kegs. 

The  pile  of  kegs  which  fell  and  injured  plaintiff  had  been  stacked  two 
days  before  by  a  negro  who  was  a  member  of  the  wash  house  gang. 
Plaintiff  was  in  six  feet  of  him  at  the  time  and  saw  them  stacked.  They 
were  placed  end  on  end  to  a  height  of  five  kegs  and  there  were  about 
forty  kegs  in  the  stack. 

Florian  was  the  wash  house  foreman.  It  is  not  contended  that  he  had 
the  power  to  employ  and  discharge  the  men  imder  him.  He  was  in  a 
few  feet  of  the  pile  of  kegs  when  he  directed  plaintiff  and  another  to 
uncork  and  inspect  them. 

The  proof  is  undisputed  that  the  pile  was  stacked  in  the  usual  man- 
ner and  as  every  other  pile  in  the  house  was  stacked,  so  far  as  general 
method  was  concerned.  But  plaintiff's  testimony  showed  that  the  hoops 
were  new  and  smooth,  protruded  over  the  ends  of  the  wooden  staves, 
thus  making  it  easier  for  them  to  slip,  and  that  the  negro  piled  them 
very  rapidly. 

Plaintiff  himself  testified  that  he  saw  nothing  unusual  about  the  stack 
when  he  went  to  work  on  it  or  afterwards.  He  and  his  coworkman  were 
engaged  in  inspecting  a  keg  five  or  six  feet  away  from  the  pile  in  ques- 
tion when  it  fell  and  damaged  him. 

There  was  no  proof  on  the  issue  of  competency  of  the  negro  wha 
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stacked  the  kegs.  None  on  the  allegation  that  they  had  been  impioperiy 
stacked  except  as  above  stated.  None  on  the  allegation  of  failure  to 
make  rules  for  the  safety  of  the  employes. 

Plaintiff  testified  that  the  jarring  of  the  machinery  caused  the  fc^ 
to  fall.  One  of  his  witnesses  swore  that  that  and  the  kegs  from  the 
"pitch  machine"  caused  them  to  fall.  No  witness  said  they  were  im- 
properly stacked. 

It  was  shown  without  dispute  that  plaintiff  was  an  old  hand  at  hn 
task;  had  been  in  the  employ  of  defendant  some  time;  knew  that  the 
machinery  shook  the  floor;  knew  the  usual  manner  in  which  k^s  were 
stacked  in  the  building,  that  being  a  part  of  his  daily  duty,  and  knew 
also  of  the  slick  and  slanting  floor. 

Upon  this  state  of  facts  the  trial  court  charged  the  jury  in  eSect,  that 
if  the  plaintiff's  injuries  were  due  to  the  negligent  failure  of  the  com- 
pany to  properly  stack  the  kegs  and  to  keep  them  properly  stacked,  thqr 
should  find  for  plaintiff  unless  he  knew  or  ought  to  have  known  of  their 
unsafe  condition.  The  jury  was  further  instructed  that  plaintiff  as- 
sumed the  risk  of  the  slanting,  slippery  and  tin-covered  floor,  this  being 
a  condition  of  which  he  knew. 

The  plaintiff  bases  his  right  to  recover  upon  two  propositions: 
,  1.    The  duty  to  have  the  kegs  safely  stacked  and  to  keep  them  in  such 
condition  was  a  nonassignable  duty  involved  in  the  rule  requiring  the 
master  to  furnish  a  safe  place  to  work. 

2.  He  insists  the  proof  shows  that  Florian  saw  the  kegs  were  leaning 
before  he  sent  plaintiff  to  work  about  them,  and  such  knowledge  on  his 
part  was  knowledge  of  the  company  which  imposed  the  duty  of  notifying 
the  plaintiff  of  his  danger. 

The  defendant  assigns  several  reasons  for  the  reversal  of  the  judg- 
ment, but  as  we  shall  notice  only  one  we  shall  not  state  the  others. 

Its  contention  is  that  when  the  master  furnishes  safe  premises  in 
which  to  work  and  safe  materials,  tools  and  machinery  to  work  with,  he 
has  discharged  his  duty  to  the  servant  in  that  respect  and  that  in  the 
details  of  the  work  he  is  not  required  to  follow  his  servants  up.  That  in 
this  case  the  master  had  furnished  a  safe  house,  safe  machinery  and  a 
safe  floor  for  plaintiff's  use.  That  the  entire  duties  of  plaintiff  and  his 
CO  workmen  consisted  in  handling  and  working  about  kegs.  That  the 
stacked  kegs  in  the  room  were  never  a  flxed  and  permanent  condition 
but  an  ever-changing  one  due  to  the  very  nature  of  the  work.  That  the 
negro  who  stacked  the  kegs  was  the  fellow  servant  of  plaintiff,  as  was 
also  Florian,  the  foreman,  and  the  negligence,  if  any  is  shown,  was  that 
of  fellow  servants. 

It  is  conceded  that  the  fellow  servant  doctrine  is  applicable  to  cor- 
porations of  the  nature  of  appellant,  our  statute  on  the  subject  not 
applying  to  such  concerns. 

This  being  true  the  proposition  seems  to  be  incontrovertible. 

Of  the  slanting,  slippery  floor  plaintiff  knew;  of  the  throbbing  engine 
he  knew,  and  knowing  assumed  the  risk. 
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If  the  kegs  were  negligently  stacked  it  was  the  negligence  of  the  negro. 
If  Florian  saw  the  leaning  kegs  he  also  was  a  fellow  servant  and  the 
restdt  is  the  same. 

The  following  cases  seem  to  ns  conclusive  upon  the  point:  Direct  Nav. 
Co.  V.  Anderson,  29- Texas  Civ.  App.,  65;  Wells-Fargo  Co.  v.  Page,  29 
Texas  Civ.  App.,  489;  Ualvcston,  H.  &  S.  A.  Railway  Co.  v.  Farmer, 
73  Texas,  85;  Young  v.  Halm,  C  Texas  Ct.  Rep.,  106. 

We  conclude,  therefore,  the  judgment  of  the  trial  court  should  he 
Teversed  and  the  judgment  should  be  here  rendered  for  appellant,  and 
it  is  so  ordered. 

Reversed  and  rendered. 
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Abating  Nuisanc#« 

By  cuttinflT  off  city  water.    See  Cities,  1. 

Abandonment. 

Of  school  land,  by  temporary  absence,  see  School  Land,  7;  and  by  sale  by 
bond  for  title.  School  Land,  2. 

Absence. 

As  depriving  of  the  character  of  an  actual  settler.    See  School  Land,  11. 

Acceptance. 
By  city  of  dedication  of  streets.    See  Dedication.  6. 

Accident  insurance. 

1.  A  policeman  was  insured  by  an  accident  policy  which  provided  that  In 
caee  of  injuries,  fatal  or  otherwise,  intentionally  inflicted  upon  himself  by  the 
assured  or  by  any  other  person,  the  company  should  be  liable  only  for  the 
amount  of  the  premiums  paid,  and  was  killed  while  in  the  discharg'e  of  his 
duty  in  makingr  an  arrest.  As  a  policeman  he  was  insured  at  the  higher  rate 
of  risk  than  was  charged  for  certain  other  classes.  Held,  that  this  fact  did 
not  take  his  case  from  the  operation  of  the  exemption  clause  on  the  theory 
that  it  was  the  intention  to  insure  him  against  such  injuries  as  were  incident 
to  a  policeman's  life.    Grimes  v.  Fidelity  Co.,  275. 

2.  This  case  distinguished  from  Dalley  v.  Association,  26  Law.  Rep.  Ann.,  171, 
where  the  assured  never  actually  received*  the  policy,  but  the  same  was  only 
delivered  after  his  death,  and  he  therefore  neither  knew  of  nor  assented  to  the 
exemption  clause,  which  formed  no  part  of  the  contract  as  originally  and 
ajctually  made.    Id. 

Accommodation  Indorser. 

Indorser  receiving  benefit,  is  not.    See  Notes,  3. 

Account. 

Necessity  of  Itemizing.    See  Exception,  1. 

Acquieseence. 

In  construction  of  contract  by  action  thereunder.    See  Contract,  2. 

Action  Ex  Contractu. 

1.  The  word  "tort"  denotes  an  injury  inflicted  otherwiise  than  by  a  mere 
breach  of  contract;  or  to  be  more  nicely  accurate,  a  tort  is  one's  disturbance 
of  another  In  a  right  which  the  law  has  created,  either  In  the  absence  of  con- 
tract or  in  consequence  of  the  relation  which  a  contract  had  established  be- 
tween the  parties.  In  this  definition  the  term  "right"  is  employed  strictly  in  a 
legal  sense.  That  is  '<ln  the  sense  It  Implies  something  with  which  the  law 
Invests  one  person,  and  in  respect  to  which,  for  his  benefit,  another,  or,  perhaps 
all  others,  are  required  by  the  law  to  do  or  perform  acts,  or  to  forbear  or 
abstain  from  acts."     Railway  v.  Hennegan.  314. 

2.  The  tort  asserted  in  this  case  Is  the  alleged  negligence  of  the  defendant 
company.  "Negligence,  as  constituting  a  cause  of  civil  action,  is  such  an  omis- 
sion by  a  responsible  person  to  use  that  degree  of  care,  diligence  and  skill 
which  it  was  his  legal  duty  to  use  for  the  protection  of  another  person  from 
injury,  as,  in  a  natural  and  continuous  sequence,  causes  unintended  damage  to 
the  latter."    An  essential  element  of  negligence  Is  a  legal  duty.    Id. 

8.  No  duty  arising  from  the  relation  of  master  and  servant  Is  imposed  by 
law  upon  the  former  to  furnish  medical  treatment  to  the  latter  in  case  of  sick- 
ness. This  cause  of  action,  if  any,  arose  upon  the  contract  of  the  company  and 
the  plaintiff,  and  if  maintainable  it  must  be  as  an  action  ex  contractu  and  not 
ex  delicto.  Id. 
33  Civ.— 44. 
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Action  for  Death. 

See  Injuries  Resultinsr  in  Death. 

1.  In  an  action  of  damagres  for  death,  brought  by  the  survlvingr  mother  and 
wife  of  the  deceased,  a  charge  instructing  the  Jury  that,  in  the  event  of  a  ver- 
dict for  plaintiffs,  they  should  find  for  them  such  a  sum  *'a8  is  of  a  value  at 
the  present  time  sufficient  to  reasonably  and  fairly  compensate  plaintifCs  for 
such  pecuniary  benefits  as  you  may  believe  from  the  evidence  plaintiffs  had  a 
reasonable  expectation  of  receiving"  from  the  deceased,  was  equivalent  to 
charging  that  plaintiffs  should  receive  such  a  sum  "as  would  fairly  compensate 
them  for  the  pecuniary  loss  sustained."  If  there  was  error  in  the  charge,  it  was 
in  defendant's  favor.    Railway  v.  Linthecum,  375. 

2.  A  verdict  for  damages  in  favor  of  parents  for  injury  causing  the  death  of 
their  son  is  not  warranted  where  the  evidence  showed  that  the  son  had  not 
since  his  marriage,  contributed  anything  to  their  support,  there  being  no  neces- 
sity therefor,  and  that  there  was  no  reasonable  expectation  of  their  receiving 
further  pecuniary  benefits  from  him  had  he  lived.  Standard  Co.  v.  Mun- 
cey,  416. 

Actual  Settler. 

Must  reside  on  the  land.     See  School  Land,  12. 
Mere  occupant  is  not    See  School  Land,  12. 

Administration. 

See  Estates  of  Decedents. 

Lien  waived  where  claim  not  presented  before  close  of.    See  Deed  of  Trust,  2. 

1.  The  statute  specifically  authorizes  the  return  of  an  additional  inventory 
by  an  administrator  to  include  property  not  covered  by  the  original  inventory. 
Rev.  Stat.,  art.  1793.     Loan  Agency  v.  Dingee,  118. 

2.  The  death  of  an  administrator  terminates  his  trust  relation  to  the  estate, 
and  the  county  court  has  no  Jurisdiction  to  report  on  a  report  by  the  admin- 
istrator of  such  deceased  administrator  settling  his  accounts  with  the  estate. 
McClellan  v.  Mangum.  193. 

3.  The  approval  by  the  probate  Judge  of  the  annual  account  and  exhibits 
made  by  an  administrator  does  not  prevent  a  re-examlnation,  on  appeal,  of 
the  administrator's  account  as  to  items  of  expenses  of  administration;  and 
items  of  this  character  not  supported  by  proper  vouchers  or  not  so  itemized 
as  to  show  that  they  are  proper  charges  against  the  estate  are  here  stricken 
out  by  the  appellate  court.    McShan  v.  Lewis,  253. 

4.  The  action  of  the  court  in  a  proceeding  affecting  the  taxing  of  costs  in  a 
proceeding  to  establish  the  status  of  claims  against  an  estate  in  course  of  ad- 
ministration, will  not  be  revised  on  questions  of  fact  in  the  absence  of  a  state- 
ment of  facts.     Pierson  v.  Blanton,  620. 

5.  The  statutes  of  this  State  prescribe  neither  the  specific  duties  nor  the 
specific  compensation  of  temporary  administrators.  The  allowance  of  com- 
missions to  the  temporary  administrator  is  vested  in  the  sound  discretion 
of  the  court  controlling  the  temporary  administration,  and  its  award,  if  rea- 
sonable and  just,  will  not  be  revised  on  appeal.    Bell  v.  Goss,  158. 

6.  The  district  court  properly  refused  to  allow  attorney's  fees  to  the  tem- 
porary administrator  for  services  in  prosecuting  his  appeal  to  that  court.    Id. 

Admissions. 

By  claims  for  less  than  amount  sued  for.    See  Evidence,  26. 

Abandoned  pleading  as.     See  EMdence,  27,  30. 

Where  an  offer  by  defendant  to  pay  plaintiffs  a  certain  amount  was  not 
made  in  an  effort  to  compromise  prospective  or  pending  litigation,  although  he 
had  previously  offered  a  less  amount,  it  could  be  pleaded  and  proved  as  an 
admission  of  liability  for  such  amount.  Blake  v.  Austin,  112. 

AfRdavit. 

To  amended  pleading  permitted  by  court.     See  Amendment,  1. 
Of  forgery — effect.    See  E^^idence,  20. 

Affirmative  Relief. 

Prayer  for,  as  precluding  nonsuit  by  opposite  party.    See  Nonsuit,  2. 

Agency. 
Statements  and  admissions  of  agent  not  proof  of.    See  Evidence,  24. 
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Agent. 

NegUgrence  of,  as  binding  corporation.    See  Negligence,  8. 
Negligence  of  receiver  as  the  corporation's  agent    See  Master  and  Serv- 
^ant,  7. 

See  Principal  and  Agent. 

A I  legation  and  Proof. 

See  Pleading  and  Evidence. 

By  signature  of  attorneys  to  the  petition.    See  Pleading,  1. 

Am^idment. 

As  not  letting  in  limitations.     See  Limitations,  4. 

Of  by-laws  of  order.     See  Fraternal  Insurance,  1. 

Setting  up  new  matter  in  county  court  on  appeal.    See  Appeal,  3. 

1.  It  was  within  the  discretion  of  the  trial  court  to  permit,  pending  the  trial, 
the  amendment  of  a  pleading  by  having  the  same  sworn  to.  The  attorney  may 
make  such  an  affidavit,  but  objection  to  the  sufficiency  of  the  same  comes  too 
late  if  first  made  in  the  appellate  court.    Dyer  v.  Winston,  412. 

2.  An  action  against  a  warrantor  of  land,  who  did  not  appear,  was  amended 
without  notice  to  him,  so  as  to  claim,  in  addition  to  the  value  of  the  part  of 
the  tract  sold  which  was  adversely  claimed,  depreciation  in  the  value  of  the 
whole  tract  by  the  loss  of  that  part.  Held,  that  there  could  be  no  recovery  for 
the  latter  element  of  damages,  without  notice  of  the  amendment  Coreth  v. 
McNatt  473. 

Amount  in  Controversy. 

Where  reduced  below  limit  by  demurrer.    See  Jurisdiction,  5. 

Ancient  Instrument. 

Proof  of  by  certified  copy.    See  Evidence,  20. 

Animal. 

Horse  Is  running  at  large  on  street,  when.    See  City  Ordinance. 

Appeal. 
See  Practice  on  Appeal;  Appeal  Bond. 

1.  Where  plaintiff  8u6d  by  distress  warrant  in  the  justice  court  and  defend- 
ant reconvened  for  damages,  and  the  justice  sustained  a  demurrer  to  plalntifTs 
evidence  and  thereupon  rendered  a  judgment  for  defendant  for  all  costs  dC 
suit,  but  did  not  dispose  of  such  cross-action,  there  was  not  such  a  final  judg- 
ment as  would  support  an  appeal  to  the  county  court.  Carothers  v.  Holloman. 
131. 

2.  The  county  court's  want  of  jurisdiction  will  be  taken  notice  of  by  the 
appellate  court,  although  no  objection  on  that  ground  was  made  below.    Id. 

3.  Under  the  statute  providing  that  on  appeal  from  the  Justice  to  the  county 
court  new  matter  may  be  pleaded,  but  no  new  cause  of  action  shall  be  as- 
serted, an  amendment  may  go  to  the  extent  of  increasing  the  amount  of  dam- 
ages claimed  and  adding  an  additional  item  of  damage  involved  in  the  same 
transaction,  but  not  alleged  below.  Rev.  Stats.,  art.  358.  Von  Alstyne  v.  Mor- 
rison, 670. 

4.  Where  two  cases  are  consolidated,  but  on  the  trial  two  distinct  Judg- 
ments are  rendered,  an  appeal  from  one  of  the  judgments  does  not  give  the 
opposing  party  a  right  to  bring  the  other  judgment  under  review  by  a  cross- 
assignment  of  error.  Foster  v.  Ross,  619. 

Appeal  Bond. 

1.  An  appeal  bond  on  an  appeal  prosecuted  from  an  order  of  the  probate 
court  to  the  district  court  is  not«substantially  defective  because  in  its  condition 
clause  It  omits  the  word  "court"  in  reciting  the  "district  court,"  such  omission 
being  clearly  a  clerical  error,  ^and  there  being  no  room  to  question  the  identity 
of  the  court  referred  to.      Bell  v.  Goss,  158. 

2.  Where  the  bond  given  on  appeal  from  a  justice  court  to  the  county  court 
gave  the  style  and  number  of  the  case  and  the  date  of  the  judgrment,  and  the 
judgment  itself  was  copied  in  full,  followed  by  the  recital,  "from  which  said 
judgment  the  said  J.  C.  has  appealed  to  the  county  court  of  Wilbarger  county, 
Texas,"  such  bond  was  not  bad  for  want  of  sufficient  description,  although  the 
number  of  the  justice  precinct  and  the  name  of  the  county  were  left  blank  In 
the  bond.   Condon  v.  Robertson,  441. 
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Aitoum«nt  of  Counsel. 

1.  Arsrument  of  counsel  dlscussinfir  to  the  jury  the  effect  of  the  opinion  upon 
a  former  appeal  and  pressingr  a  construction  of  such  opinion  which  was  iin> 
warranted,  held  ^ound  for  reversal.    Somes  v.  Ainsworth,  7. 

2.  In  an  action  to  determine  a  boundary  line  counsel  should  not  be  penntt- 
ted  to  quote  In  his  argument  to  the  Jury  a  decision  of  the  Supreme  Court  in 
another  case,  and  direct  their  attention  to  a  statement  therein  in  relation  to 
"rippinir  up  of  old  land  titles."    Matthews  v.  Thatcher,  183. 

8.  Note  the  opinion  for  circumstances  of  a  case  in  which  the  appeal  cf 
counsel  in  his  address  to  the  Jury,  outside  of  the  record,  was  such  an  abnae  of 
the  privilegre  of  argrument,  that,  thou^rh  withdrawn  after  admonition  by  the 
court,  Is  cause  for  reversal,  the  court  fallingr  to  directly  reprimand  counsel  or 
pointedly  direct  the  Jury  to  disregrard  the  remarks.    Railway  v.  Musick,  177. 

4.  Where,  in  an  action  of  damagres  asralnst  a  railway  company  for  the  value 
of  certain  property,  counsel  for  plaintiff  said  in  his  closing  argument  to  tbe 
Jury:  "When  the  railroad  company  kills  one  of  your  animals  worth  |S5.  they 
will  offer  you  |8  for  it,  and  if  you  don't  take  it,  they  will  force  you  to  bring 
suit  and  to  pay  out  |200  to  get  the  $65,  and  I  intend  to  tell  the  Jurtes  of  this 
country  about  the  railroad's  conduct  in  these  matters,"  and  defendant's  counsel 
excepted  to  language  because  there  was  no  evidence  before  the  Jury  to  Justify 
it,  asking  the  court  to  instruct  the  Jury  not  to  consider  it.  the  overruling  of  the 
motion  and  failure  to  so  instruct  was  reversible  error.    Railway  v.  Parker,  514. 

Arohiv«. 

Copy  of  Judgment  for  the  State  filed  in  General  "Land  Office.  See  Evi- 
dence, 28. 

Certified  copy  of  power  of  attorney  so  filed.  See  Power  of  Attorney,  2. 
Accounts  in  Comptroller's  office.    See.  Evidence,  29. 

Assault. 

1.  A  civil  action  for  damages  for  assault  and  battery  is  not  governed  by  the 
rules  of  pleading  which  would  apply  In  a  criminal  prosecution.  In  such  a  civil 
action  matters  in  Justification  can  not  be  given  in  evidence  under  the  general 
issue,  but  they  must  be  specially  pleaded.     Hardin  v.  Hodges.  155. 

2.  In  the  absence  of  such  special  plea  of  Justification  evidence  on  that  point 
may  be  admitted  and  considered  in  mitigation  of  exemplary  damages,  but  even 
though  admitted  without  objection,  it  can  not  be  considered  in  JustlficatioQ. 
Id. 

Assignment  of  Error. 

A  cross-assignment  will  not  bring  a  distinct  Judgment  under  review.  See 
Appeal.  4. 

Embracing  more  than  one  question,  is  error.  See  Practice  on  Appeal,  2. 

See  Practice  on  Appeal,  11. 

1.  Where  an  assignment  of  lerror  embraces  separate  and  distinct  proposi- 
tions, but  not  submitted  as  propositions,  nor  followed  by  any  statement,  it  wiil 
not  be  considered.    Railway  v.  Huber,  75. 

2.  Assignments  of  error  too  meager  to  specifically  point  out  errors  com- 
plained of,  and  attended  by  no  sufficient  statement,  will  not  be  considered  on 
appeal.      McLeod  v.  State,  170. 

3.  Assignments  of  error  too  vague  and  indefinite  to  point  out  errors  com- 
plained of  are  entitled  to  no  consideration  on  appeal.  Yecker  v.  Traction  Ca 
239. 

4.  An  assignment  of  error  to  the  court's  refusal  to  give  certain  charges  is. 
futile  where  no  evidence  is  set  out  under  it.  or  otherwise  appearing,  such  as 
would  have  warranted  the  giving  of  the  charges.    Railway  v.  Kelley,  442, 

5.  An  assignment  of  error  complaining  of  two  distinct  rulings  of  the  court 
in  no  wise  related  or  connected  and  presenting  two  separate  and  distinct 
questions,  is  not  entitled  to  consideration  on  appeal.    Railway  v.  lilies,  457. 

Association. 

Unincorporated,  not  a  legal  entity  with  right  to  sue.    See  Parties,  2. 

Assumed  Risk. 

Servant's  right  to  rely  on  master's  care  for  his  safety.  See  Master  ani 
Servant,  5. 

As  to  safe  appliances.  See  Master  and  Servant,  16. 

Servant's  knowledge  of  slanting  and  slippery  condition  of  floor  where  be 
worked.     See  Fellow  Servant,  4. 
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Assumed  Riskw— continued. 

1.  A  charge,  in  on  action  by  a  railroad  employed  for  personal  Injury,  that 
plaintiff  had  assumed  all  the  risks  ordinarily  incident  to  the  service,  and  could 
not  recover  unless  his  injury  was  caused  directly  by  the  negrlisrence  of  the 
defendant,  without  fault  on  his  part  contributing  thereto  and  unless  his  injury 
was  caused  by  the  negrligence  of  defendant  or  its  servants  in  the  respects 
alleged,  without  fault  on  plaintiff's  part  contributing  thereto,  presented  a  cor- 
rect statement  of  the  law  as  to  assumed  risk,  and  was  not  misleading  as  con* 
fusing  the  issues  of  contributory  negligence  and  assumed  risk.  Railway  v. 
'Wilder.  72. 

2.  The  negligence  of  the  servant  In  charge  of  the  engine,  causing  injury  to 
an  assistant  hostler  while  engaged  In  making  a  coupling,  renders  the  com- 
pany liable  therefor.    Id. 

8.  The  law  of  assumed  risk  does  not  impose  upon  the  servant  the  duty  of 
discovering  or  trying  to  discover  that  the  master  has  failed  to  perform  the 
duty  he  owes  the  servant,  but  treats  as  risks  of  the  employment,  outside  of  the 
ordinary  hazards,  only  those  that  arise  from  dangers  of  which  the  servant  has 
actual  knowledge,  or  which  are  obvious,  so  that  knowledge  thereof  will  be 
imputed  to  him.    Horton  v.  Packing  Co.,  150. 

4.  The  servant  assumes  the  risks  of  "such  hazards  as  he  would  have  learned 
by  the  exercise  of  tkat  ordinary  circumspection  which  a  prudent  man  would 
use  in  the  particular  employment" — ^following  Bonnett  v.  Railway,  89  Texas, 
72.    Id. 

5.  In  an  action  by  an  experienced  brakeman  who  was  Injured  by  reason  of 
the  defective  working  of  an  automatic  car  coupler,  and  was  familiar  with  the 
coupler  and  its  liability  to  not  work  properly,  and  with  what  was  then  being 
done,  a  charge  that  plaintiff  assumed  the  risk  from  the  defective  condition  of 
the  coupler  if  the  same  was,  open  to  ordinary  observation  and  i^ia^^i^tlff  knew 
and  appreciated  the  danger 'therefrom,  or  in  the  course  of  his  employment 
must  have  known  and  appreciated  the  same,  was  misleading  and  inapplicable 
under  the  facts,  there  being  nothing  raising  the  issue  that  plaintiff  did  not 
appreciate  the  danger,  or  justifying  this  limitation  of  the  assumption  of  risk. 
Railway  v.  Oldrldge,  436. 

6.  A  charge  that  the  Jury  should  return  a  verdict  for  plaintiff  if  defendant 
vrss  guilty  of  negligence  as  alleged,  without.  In  that  paragraph,  making  the 
exceptions  relative  to  the  defenses  of  assumed  risk  and  contributory  negligence. 
Is  not  error  as  excluding  those  defenses  where  they  are  submitted  in  subse- 
quent paragraphs,  though  the  better  practice  would  Jt)e  to  so  construct  the 
charge  as  to  obviate  such  objection.    Id. 

7.  Where  the  defendant  company  In  an  action  for  personal  injury,  brought 
by  an  employe  does  not  plead  assumed  risk,  it  is  not  entitled  to  a  charge  on 
that  defense.    Railway  v.  Brown,  589. 

Attachment. 

Against  tenant,  as  affecting  landlord's  right  to  rent.  See  Landlord  and 
Tenant. 

Attorney  and  Client. 

Attorney's  agreement  not  to  appeal  held  void.    See  Public  Policy. 

1.  A  promise  by  an  attorney  to  defray'  all  the  expenses  Incident  to  the  col- 
lection of  the  client's  claim  for  damages  Is  a  promise  to  give  or  grant  a  val- 
uable thing  to  the  client  within  the  meaning  of  the  statute  making  it  a  mis- 
demeanor for  an  attorney  at  law  to  "promise  to  give,  loan  or  otherwise  grant 
money  or  other  valuable  thing  to  the  person  from  whom  such  employment  Is 
sought  before  such  employment  in  order  to  induce  such  employment." 
Gen.  Laws,  1901,  p.  125.    Railway  v.  Carlock,  202. 

^  Whether  such  promise  was  made  to  induce  the  employment,  or  was 
merely  an  incident  to  It,  is  held  uhder  the  evidence  in  this  case  to  have  been 
properly  a  question  for  the  Jury.      Id. 

3.  Since  the  law  of  this  State  permits  contracts  giving  the  attorney  a  part 
interest  in  the  client's  claim  as  compensation  for  collecting  it,  a  clause  in  such 
contract  prohibiting  the  client  from  settling  the  claim  without  the  attorney's 
consent  is  not  against  public  policy,  this  being  the  law  without  such  clause.  Id. 

4.  The  failure  of  a  lawyer  to  pay  his  occupation  tax,  although  a  penalty  for 
such  failure  is  Imposed  by  the  penal  statutes,  will  not  bar  his  right  to  recover 
on  a  cause  of  action  assigned  to  him  by  his  client  as  compensation  for  hi9 
professional  services.    Id. 


694  Index. 

Attorney  Fees. 

Allowed  to  grarnishee  for  making  answer.    See  Garnishment, 
Denied  to  temporary  administrator.    See  Administration,  6. 
That  the  court  rendered  Judgment  assigning  half  the  verdict  to  the  attor- 
neeys  in  accordance  with  a  previous  contract  in  writing  with  the  plaintiff*  as  a 
contingent  fee,  is  not  a  matter  of  which  the  appellant  can  complain.    Railway 
V.  Cooper,  319. 

Auditor's  Report. 

1.  An  exception  to  an  auditor's  report  was  sufficient  though  embodied  in  a 
pleading,  nor  would  the  exception  be  considered  abandoned  by  an  amendment 
of  the  pleading  which  did  not  repeat  it.    Oresham  v.  Harcourt,  196. 

2.  Where,  in  an  action  against  a  county  treasurer  and  his  sureties,  an 
auditor's  report  stated  that  the  treasurer's  report  to  the  commissioners  court 
"shows  that  he  received  from  the  county  tax  collector,  on  account  of  bonds 
and  interest  from  all  told  $1682.56,"  this  was  a  distinct  finding  by  the  auditor 
that  the  treasurer  had  received  that  amount,  and,  the  auditor's  report  not  hav- 
ing been  expected  to,  made  a  prima  facie  case  against  the  sureties  for  that 
amount  and  such  finding  was  not  affected  by  additional  statements  in  the 
auditor's  report  of  the  amount  shown  to  be  on  hand  in  the  treasurer's  report 
to  the  commissioners  court  and  of  admissions  made  in  an  exhibit  attached  to 
the  treasurer's  pleading  in  the  case.    Harper  -.  I^arion  Coimty,  653. 

3.  The  auditor's  rei>ort,  not  having  been  excepted  to,  was  conclusive,  and 
evidence  to  contradict  it  was  not  admissible.    Id. 

4.  Evidence  that  a  county  treasurer  received  certain  school  fund  moneys 
from  the  State  between  Decembr  30,  1896,  and  March  23,  1897,  does  not  con- 
tradict the  statement  in  an  auditor's  report  that  such  moneys  were  receivisd 
between  December  5,  1896,  and  March  23,  1897,  Lince  both  may  be  true.    Id. 

Baggage. 

Carrier  liable  for,  only  as  warehouseman,  when.  See  Carrier  of  Passen- 
srers,  4. 

As  to  what  is  reasonable  amount  of.    See  Carrier  of  Passengers,  12. 

Damages  for  loss  of — value  at  what  place.    See  Carrier  of  Passengers,  14. 

Bank  Stock. 
Rendition  for  taxation.    See  National  Bank,  1,  2. 

Bankrupt. 
Pleading  claim  by.    See  Pleading.  9. 

Belief. 
May  be  testified  to,  when.    See  Master  and  Servant.  13. 

Benefit  Insurance. 

See  Fraternal  Insurance. 

Bias. 
What  cross-examination  allowed  to  show.    See  Witness,  2. 

Bible. 

Entries  in  family,  as  proof  of  age.  See  Evidence,  9. 

Bill  of  Exceptions. 

See  Practice  on  Appeal,  13. 

1.  Where  an  assignment  of  error  complains  of  the  competency  of  a  witness 
to  give  certain  testimony  as  set  out  in  the  accompanying  bill  of  exceptions, 
and  the  statement  of  facts  shows  that  the  witness,  in  answer  to  the  particular 
question,  gave  no  such  testimony  as  that  so  set  out,  the  assigrnment  will  be 
overruled.    Railway  v.  Anchonda,' 24. 

2.  A  bill  of  exceptions  to  the  refusal  of  continuance  which  does  not  Include 
the  application  therefor  nor  otherwise  disclose  its  merits  is  entitled  to  no  con- 
sideration In  the  appellate  court.    Railway  v.  Partln,  173. 

3.  An  objection  to  evidence  admitted,  not  presented  by  bill  of  exceptions, 
will  not  be  considered  on  appeal.    Allen  y.  Hazzard,  523. 
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Boarding  Train.  • 

While  in  motion.    See  Ne^rligence,  1,  2. 

Bona  Fide  Purchaser. 

See  Innocent  Purchaser;  School  Lands.  12. 

Bond. 
See  Appeal  Bond;  County  Treasurer,  1;  Liquor  Dealer's  Bond. 

Bondholders. 

Of  unincorporated  association,  as  parties  to  suit.    See  Parties,  2. 

Bond  for  Title. 

To  school  land,  before  occupancy  completed.    See  School  Land,  2. 

Books. 
Of  county  assessor;  non production  to  be  accounted  for.    See  Evidence,  17. 

Boundaries. 
Agrreement  as  to^effect.     See  Innocent  Purchaser,  2,  3. 

1.  In  an  action  to  determine  the  boundaries  of  an  old  survey  some  of  whose 
corners,  origrinally  called  for  as  "stake  in  praire,*'  can  not  be  Identified,  evi- 
dence showing  other  adjoinlner  surveys,  made  subsequently  by  different  sur- 
veyors, identifying  such  corners  by  artificial  objects  not  called  for  in  the  field 
notes  of  the  older  survey,  is  not  admissible  to  extend  the  distances  In  the  older 
survey  from  its  known  corners.      Matthews  v.  Thatcher,  133. 

2.  Common  repute  as  to  the  location  of  a  line  or  corner  of  an  old  rurvey  is 
admissible  in  aid  of  the  search  for  its  original  comers;  and  that  one  of  the  cor- 
ners was  referred  to  in  subsequent  adjoining  surveys,  and  that  its  east  line  and 
the  comer  were  made  a  county  boundary  by  lesrislative  act,  is  admissible  on 
the  issue  of  local  public  interest  in  the  location  of  corner,  so  as  to  form  a  basis 
for  the  admission  of  evidence  of  general  rputatlon.    Id. 

3.  A  vWitness  could  testify  that  in  1852  an  old  stake  was  pointed  out  to  him 
as  the  comer,  and  at  that  time  and  ever  since  the  i)Oint  was  generally  reputed 
to  be  the  true  comer,  such  testimony  not  being  inadmissible  as  hearsay  because 
the  witness  was  not  present  when  the  stake  was  driven.    Id. 

4.  But  declarations  of  one  since  dead,  who  was  not  the  owner  of  the  land 
nor  shown  to  be  in  a  position  to  know  the  corner  of  the  survey,  that  a  certain 
tree  was  bne  of  its  marked  corners,  was  not  admissible.    Id. 

6.  The  witness  could  state,  however,  that  while  assisting  the  owner,  since 
deceased.  In  re- marking  his  boundaries,  the  latter  claimed  a  certain  comer  as 
one  of  his  corners.    Id. 

6.  A  witness  who  had  made  a  resurvey  of  the  land  after  suit  begun,  based 
on  corners  pointed  out  by  the  defendant,  could  detail  the  conditions  and  dis- 
tances disclosed  by  his  survey,  but  it  was  improper  for  him  to  state  that  at 
least  fifty  other  surveys  would  be  affected  by  the  change  proposed  by  plain- 
tiffs.     Id. 

7.  It  was  not  competent  for  the  county  surveyor  to  testify  that  the  records 
of  his  office  recognized  a  corner  as  claimed  by  defendant  as  the  corner  of  a 
certain  county,  the  records  notbeinp-  produced  or  accounted  for.    Id. 

8.  Where,  in  determining  the  boundatries  of  an  old  prant,  it  must  be  con- 
structed on  its  calls  for  course  and  distance,  it  is  not  competent  to  show  that 
other  old  surveys  in  that  vicinity  contained  excessive  acreage.    Id. 

9.  It  was  error  for  the  court  to  cnarge  that  the  location  of  a  certain  stake 
as  a  corner  of  the  survey  was  the  controlling  inquiry,  and  if  the  Jury  found 
where  the  original  survey  placed  it,  that  would  determine  the  controversy,  as 
the  call  for  the  stake,  with  no  marks  or  bearings  grlven  In  the  original  field 
notes,  could  not  control  the  call  for  distance  from  the  beginning  corner.    Id. 

10.  An  agreement,  in  a  boundary  suit,  admitting  that  the  parties  had  title 
to  their  respective  lands,  as  described  in  their  deeds  respectively,  except  in  so 
far  as  the  same  might  be  defeated  by  the  agreed  boundary  line,  etc.,  did  not 
eliminate  the  issue  of  boundary  nor  preclude  the  introduction  of  evidence  to 
identify  the  actual  boundaries  called  for  in  their  respective  deeds.  Sloan  v. 
King,  537. 

11.  Parol  evidence  Is  not  admissible  to  alter  the  calls  given  In  the  descrip- 
tion of  land  in  a  conveyance,  but  is,  to  Identify  the  land  by  such  calls,  explain 
discrepancies  arising  from  their  application  to  the  land  and  show  which  is 
correct  and  which  mis-taken  where  they  conflict;  and  in  so  doing  calls  for 
course  and  distance  may  prevail  over  those  for  natural  or  artificial  landmarks 


696  Index. 

f 

Boundari«sw— continued. 

where  it  is  made  to  appear  that  the  latter  were  called  for  Iry  mistake,  and  thia 
under  the  general  issue,  without  resort  to  action  in  equity  to  correct  the  in- 
strument.   Id. 

Breach  of  Warranty. 
Incumbrance  as  constltutlilfir*    See  Sale  of  Land,  3. 

Brief. 

Not  conforming  to  rules,  but  assignment  considered.  See  Practice  on  Ap- 
peal, 11. 

Burden  of  Proof. 

See  Contributory  Negligence,  7,  11;  Cities.  3;  Negligence,  9;  Killing  Stock.  2: 
Setting  Fires,  1 ;  School  Land,  14 ;  Telephone  Company,  ^. 

Objecting  to  the  charge  as  failing  to  instruct  on  the  burden  of  proof  on  the 
issue  of  contributory  negligence,  the  plaintiff  should  have  requested  a  special 
charge  supplying  the  omission.    Yecker  v.  Traction  Co.,  239. 

By-Laws. 

As  binding  on  member  of  order.    See  Fraternal  Insurance,  1,  2. 

Carrier  of  Passenqers. 

Custom  of  permitting  old  trackmen  to  ri'^e  free.    See  evidence,  12. 

Liability  of,  for  mental  sunering  without  actual  injury.  See  Mental  An- 
guish, 2. 

1.  Where  the  action  was  against  a  carrier  fot  the  value  of  lost  baggage,  a 
charge  stating  that  the  undisputed  evidence  showed  that  plaintiff  did  not  apply 
for  the  trunk  at  the  destination  within  a  reasonable  time,  thus  making  the  de- 
fendant's liability  depend  on  negligence,  was  error  as  on  the  weifrht  of  evi- 
dence where  there  was  testimony  on  behalf  of  defendant  to  the  effect  that  the 
trunk  was  delivered  on  the  day  of  its  arrival;  and  the  fact  that  other  portions 
of  the  charge  distinctly  submitted  the  issue  of  delivery  vel  non  did  not  render 
the  error  harmless.    Railway  v.  Meek,  47. 

2.  Plaintiff,  a  mechanical  engineer,  was  pioing  to  a  certain  town  to  do  work 
upon  engines  there,  testing  and  regulating  them,  and  he  shipped  his  tools 
necessary  for  that  purpose  as  baggage.  In  action  for  their  loss  the  court 
charged  that  if  the  Jury  found  that  the  tools  were  of  a  character  absolutely 
essential  and  necessary  for  plaintiff  to  carry  with  him  on  that  particular  trip 
for  performing  the  work  in  which  he  was  engaged  in  his  vocation  at  the  time, 
they  should  determine  the  issue  of  whether  they  were  baggage  or  not  In  his 
favor.  Held  error,  as  making  the  personal  uses  and  necessities  of  plaintiff  for 
that  trip  the  sole  test  of  whether  the  articles  were  baggage  in  a  legal  sense, 
and  Ignoring  the  question  of  amount  and  value,  as  well  as  that  of  whether 
the  articles  were  su^h  as  are  carried  by  passengers  of  that  class  upon  such  & 
Journey  according  to  the  habits  and  customs  of  suck  passengers.    Id. 

3.  Where  the  journey  was  a  short  one  and  in  the  summer  season,  and 
plaintiff's  trunk  contained  a  heavy  winter  overcoat,  as  well  as  a  lighter  one. 
it  was  error  for  the  charge  to  assume  as  matter  of  law  that  all  the  clothing 
came  within  the  definition  of  baggage.    Id. 

4.  Where,  by  reason  of  the  passenger's  delay  In  calling  for  the  baggage,  the 
carrier's  liability  becomes  that  of  a  warehouseman  only,  it  is  not  liable  as  such 
for  a  greater  value  or  quantity  of  goods  as  baggage  than  it  was  liable  for  as 
carrier.    Id. 

5.  In  an  action  by  a  passenger  against  a  carrier  for  permitting  other  pas- 
sengers to  insult  and  humiliate  her  by  using  offensive  language  in  her  presence. 
It  was  sufficient  for  tTie  petition  to  allege  that  such  language  was  obscene,  vul- 
gar, profane  and  Indecent  without  setting  it  out.    Railway  v.  Wright,  80. 

6.  But  plaintiff's  testimony  that  the  passengers  "cursed  and  used  vulgar  and 
obscene  language,"  was  the  statement  of  a  conclusion.  The  words  used  should 
have  been  given,  or  at  least  their  substance  and  meaning.    Id. 

7.  Where  plaintiff's  ticket  was  taken  up  by  the  conductor,  who  neglected  to 
give  him  a  check  or  slip,  and  later  demanded  that  plaintiff  pay  ftire  or  get  off. 
denied  that  he  had  taken  up  the  ticket,  called  plaintiff  a  liar,  refused  to  hear 
any  explanation,  and  put  plaintiff  off  about  dark  at  a  place  where  there  was  no 
hotel  accommodations,  so  that  he  was  compelled  to  walk  six  miles  to  a  town, 
and  missed  his  train  connection  there,  a  verdict  of  $250  damages  was  not  ex- 
cessive.    Railway  v.  McNeel,  153. 

8.  Plaintiff  was  entitled  to  Just  and  fair  compensation  for  the  injuries  sua- 
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Oarrier  of  Passengert^ — continued. 

%cUned  by  him  as  the  direct  and  proximate  result  of  his  ejection*  which  would 
Include  compensation  for  mental  distress  and  for  injuries,  if  any  sustained 

as  a  result  of  his  walkingr  to  the  town,  provided  a  reasonably  prudent  man 
^rouid,  under  the  circumstances,  have  done  that;  and  a  charge  so  stating  cor- 
rectly presented  the  issues.    Id. 

9.  It  is  the  duty  of  a  railway  company  transporting  x>a8sengers  to  stop  their 
X»assenger  trains  at  the  station  ^a  time  reasonably  sufficient  to  enable  such  pas- 
sengers to  alight  at  the  station  of  their  destination  in  safety,  and  a  charge  so 
8tating  is  not  subject  to  objection  as  imposing  an  onerous  burden  of  proof. 
Hallway  v.  Hubbard,  343. 

10.  The  charge  conditioned  the  right  of  plaintiff  to  recover  on  proof  that  he 
"was  injured  without  negligence  on  his  part,  and  further  fully  submitted  the 

.clefense  of  contributory  negligence  pleaded  by  defendant.     Held  correct  and 
sufficient.    Id. 

11.  Where  plaintiff  shipped  his  furniture,  etc.,  by  rail,  and  under  his  con- 
tract rode  in  the  car  with  it  in  order  to  look  after  and  care  for  the  property, 
and  upon  arrival  at  night  at  his  destination  the  car  was  set  out  on  a  side  track 
to  be  unloaded  next  morning,  at  which  latter  time  plaintiff,  while  in  the  car 
looking  after  the  property,  was  injured  by  reason  of  a  collision  in  coupling,  it 
"was  error  for  the  court,  in  an  action  brought  for  such  injury  to  assume  that 
the  relation  of  carrier  and  passenger  had  ceased  and  to  charge  upon  the 
theory  that  only  ordinary  care  was  required  of  the  defendant.  Hardin  v.  Rail- 
way. 448. 

12.  In  the  absence  of  legislation  limiting  the  responsibility  of  carriers  it  can 
not  be  assumed  that  the  general  law  prescribes  any  definite  fixed  limit  to  the 
value  of  baggage  beyond  which  the  carrier  is  not  liable.  What  is  a  reason- 
able quantity  of  baggage  for  which  a  carrierd  should  be  held  liable  under  the 
circumstances  is  a  question  of  fact  for  the  Jury.  It  is  not  required  that  when 
the  passenger  delivers  his  baggage  for  transportation  he  shall  inform  the 
carrier  of  the  specific  articles  constituting  it.    Railway  v.  Fales,  467.  • 

13.  The  provision  of  our  statute  which  prohibits  common  carriers  from 
limiting  their  liability,  as  it  exists  at  common  law,  by  stipulations  in  the  bill 
of  lading,  is  valid  as  applied  to  contracts  for  interstate  transportation  of 
property.    Id. 

14.  The  measure  of  damages  for  lost  baggage  is  the  reasonable  value  of  the 
same  at  the  point  of  destination,  and  not  at  an  intermediate  point  though  that 
point  be  where  the  initial  carrier's  line  connects  with  the  terminal  carrier's. 
Proof,  therefore,  of  the  value  at  El  Paso  of  baggage  destined  to  San  Francisco 
Tfras  properly  excluded.    Id. 

15.  Where  an  accident  happens  upon  a  railway  from  which  a  passenger 
sustains  an  injury  by  the  breaking  down  of  the  carriage,  or  by  the  running  off 
of  the  train,  or  the  spreading  or  breaking  of  the  rails,  the  very  nature  of  the 
occurrence  will  be  prima  facie  evidence  Of  the  negligence  of  the  company  or 
its  servants.    Id. 

16.  The  plaintiff  is  not  bound  to  prove  more  than  enough  to  raise  a  fair 
presumption  of  negligence  on  the  part  of  defendant  and  of  resulting  injury  to 
himself.  Having  done  this,  he  is  entitled  to  recover,  unless  the  defendant  pro- 
duces evidence  sufficient  to  rebut  this  presumption.    Id. 

17.  In  an  action  for  injuries  and  sickness  resulting  from  plaintiff's  exposure 
to  the  inclement  weather  in  a  depot  waiting  room,  evidence  was  not  admissible 
to  show  that  the  depot  agent  there  was  very  attentive  to  the  comfort  of  pas- 
sengers there,  and  was  in  the  habit  of  inviting  lady  passengers  into  his  office, 
where  there  was  a  stove,  when  the  weather  was  cold.  It  was  not  incumbent 
on  plaintiff  to  have  gone  into  the  office,  had  she  been  invited  to  do  so.  Rail- 
way V.  McCutcheon,  557. 

18.  In  an  action  by  a  passenger  for  injury  received  in  alighting  from  a  train 
a  charge  that  if  the  defendant  company  stopped  its  train  at  plaintiff's  destina- 
tion a  reasonably  sufficient  length  of  time  for  passengers  to  alight  therefrom, 
and  that  hi  then  starting  the  train  it  exercised  that  degree  of  care  which  a 
very  cautious  person  would  exercise  under  similar  circumstances,  plaintiff 
could  not  recover,  was  erroneous  as  imposing  too  high  a  degree  of  care.  If  the 
train  stopped  a  sufficient  time  for  plaintiff  to  alif^ht,  then  defendant,  in  starting 
the  train,  was  bound  to  use  only  ordinary  care  to  avoid  injuring  him. 

19.  The  degree  of  care  exacted  of  carriers  in  the  transportation  of  passen- 
gers, applies  not  only  at  the  station  and  proximate  approaches,  but  to  its 
premises  generally,  where  it  is  made  to  appear  that  the  defendant,  by  its  acts, 
made  it  necessary  or  proper  for  its  passenger  to  take  the  course  he  does  for 
the  purpose  of  getting  on  its  train.    The  rule  applies  as  well  while  the  passen- 
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ger  Is  engaged  in  proper  acts  in  the  effort  to  beard  the  train  as  when  he  is  on 

the  train.    Railway  v.  Turney,  626. 

20.  The  trial  court  did  not  err  In  submitting  to  the  Jury  whether  the 
plaintiff,  in  attefipting  to  board  the  train,  proceeded  under  the  directions  and 
at  the  invitation  of  defendant's  conductor.    Id. 

21.  Under  the  circumstances  of  the  case  held  immaterial  wh  ther  or  not 
the  place  of  the  accident  was  strictly  within  defendant's  depot  premises.    Id. 

Cattle  Shipment. 
See  Live  Stock  Shipment;  Railroads,  2,  3. 

Certificate. 

Of  Commissioner  General  Land  Office  as  to  three  years*  occupancy.  See 
School  Land,  5. 

Certified  Copy. 
Prom  record  made  in  any  county.    See  Power  of  Attorney,  2 ;  Evidence,  21. 
Of  Judgment  of  court  of  this  State.     See  Evidence,  6. 
Of  lost  deed— what  affidavit  required.  See  Evidence,  19. 
Of  judgment,  as  archive  of  Land  Office.    See  Evidence.  28. 

Certified  Question. 

Effect  of  answer  to,  where  pertinent  facts  were  not  included.  See  Practice 
on  Appeal,  5. 

Certiorari. 

1.  Petition  for  certiorari  to  review  a  Judgment  in  Justice  court  need  not  set 
out  all  the  evidence  there  introduced,  but,  if  it  t&\\a  to  do  so,  must  exclude  the 
idea  that  there  was  evidence  introduced  which  might  have  Justified  the  judg- 
ment.   Railway  v.  Kinney,  533. 

2.  Where  the  plaintiff  recovered  against  a  carrier  damages  to  his  cattle 
by  delay  in  transporting  feed  to  them,  a  petition  for  certiorori  showing  that 
there  was  no  evidence  introduced,  and  that  it  was  not  a  fact  that  defendant 
was  notified  that  the  feed  was  to  be  used  for  such  purpose  "at  the  time  th^ 
freight  was  received  for  a  shipment"  was  insufficient,  because  it  did  not  shOTir 
that  he  had  no  notice  before  that  time.    Id. 

Challenge  to  Array. 

Can  be  used  to  question  power  of  the  court  to  order  a  venire  summoned.  See 
Jury  Trial,  2. 

Charge. 
See  Pleading  and  Charge. 

Must  be  requested,  when.    See  Burden  of  Proof,  1;  Limitations,  7. 
Charge  without  evidence  is  error.    See  Killing  Stock,  1. 

1.  Error  In  the  charge  in  authorizing  a  recovery  by  plaintiff  for  mental 
anguish  in  being  separated  from  her  children,  regardless  of  defendant's  knowl- 
edge of  the  relationship  between  them,  was  obviated  where  in  a  subsequent 
paragraph  the  Jury  were  instructed  that  plaintiff  could  not  recover  for  mental 
anguish  because  of  the  separation  unless  defendant  knew  of  such  relationship. 
Railway  v.  Anchonda,  24. 

2.  A  charge  to  find  for  defendant  unless  the  train  was  stopped  a  reasonably 
sufficient  time  to  enable  plaintiff  to  get  on  board,  "and  the  failure  to  do  so  was 
through  the  negligence  of  plaintiff,**  did  not  require  the  jury,  in  order  to  find 
for  defendant,  to  find  both  that  the  train  was  stopped  long  enough,  and  that 
her  failure  to  board  it  was  due  to  her  negligence — the  quoted  words,  while  use- 
less, not  being  calculated  to  mislead  the  jury  in  view  of  the  definitions  in  the 
other  parts  of  the  charge.    Id. 

3.  Defects  of  omission  in  the  charge  given  can  not  be  complained  of  where 
there  was  no  request  for  a  special  charge  correcting  them.  Railway  v.  Col- 
lins, 58. 

4.  A  charge  whlcTi  speaks  of  the  verbal  contract  sued  on  as  having  been 
made  by  the  parties,  but  which  also  submits  to  the  jury  to  determine  from  the 
evidence  whether  or  not  they  did  make  it,  is  not  on  the  weight  of  evidence. 
Blake  v.  Austin,  112. 

5.  A  charge  of  the  court,  even  though  erroneous,  if  invited  by  a  requested 
charge  In  substantially  the  same  terms,  is  not  reversible  error.  Hardin  ▼• 
Hodges,  155. 
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6.  A  charge  of  court  which  Imparts  undue  prominence  to  conflicting  theories 
of  a  case  is,  under  any  circumstances,  objectionable.  Hord  v.  Railway,  163. 

7.  When  the  general  charge  comprehensively  and  correctly  embodies  a  prop- 
osition Involved  in  tne  case,  a  special  charge  on  that  subject  Is  properly  re- 
fused.   Railway  v.  Partln,  173. 

8.  It  is  no  ground  for  reversal  that  the  court  referred  to  the  amount  of  dam- 
ages claimed — not  giving  prominence  to  the  amount.  The  petition  clalmeJ 
$3000  damages  and  the  Jury  gave  $525.    Id. 

9.  Where  the  charge  submitted  the  case  on  the  issue  of  discovered  peril 
alone,  and  explicitly  withdrew  all  other  allegations  as  grounds  of  recovery  con- 
tained In  plaintiff's  pleadings,  the  Jury  could  not  have  been  misled  and  have 
based  their  verdict  on  evidence  relating  to  the  Issues  so  withdrawn,  and  error 
In  the  admission  of  such  evidence  was  harmless.    Railway  v.  Brown,  269. 

10.  A  charge  correct  so  far  as  it  goes,  and  deficient  In  not  covering  the  law 
in  full  applicable  to  the  case,  when  not  sought  to  be  corrected  by  request  for  a 
more  specific  charge.  Is  not  ground  for  reversal.    Railway  v.  Hubbard,  343. 

11.  On  the  trial  of  a  cause  in  which  the  pleadings  of  the  plaintiff  presented 
several  Issues,  the  court  charged  the  Jury  as  follows:  "Both  of  the  plaintiffs 
in  their  testimony  before  the  Jury  stated  and  declared  that  they  made  no  other 
contention  in  this  suit  but  the  question  as  to  whether  the  water  contract  Is 
limited  to  fifteen  years  or  not,  and  therefore  you  are  charged  not  to  consider 
any  of  the  other  questions  raised  in  the  pleadings  In  regard  to  land,  for  plain- 
tiffs have  abandoned  all  questions  in  regard  to  the  land  and  Its  title  and  home- 
stead rights.'*  Held,  that  the  plalntlflFs  having  failed  to  except  to  the  charge, 
or  to  challenge  it  by  cross-assignment,  they  must  be  held  to  have  acquiesced  In 
the  court's  statement  of  their  abandonment  of  all  issues  but  one.  Railway  v. 
Fenn,  352. 

12.  A  charge  should  not  assume  the  existence  of  facts  In  controversy. 
W^oolev  V.  Bell,   399. 

13.  In  an  action  for  damages  for  breach  of  a  contract  to  furnish  water  for 
the  irrigation  of  a  rice  farm  testimony  was  admitted  affecting  the  probable  yield 
of  the  rice  crop  for  the  year  1902  in  the  vicinity  of  plaintiff's  land,  and  It  was 
shown  that  there  had  been  heavy  losses  on  account  of  rain  and  harvesting 
time.  As  giving  Improper  prominence  to  a  particular  feature  of  the  evidence, 
the  trial  court  correctly  refused  a  special  charge  to  the  effect  that  the  Jury, 
should  they  find  the  plaintiff  entitled  to  recover,  should.  In  measuring  damages, 
consider  the  testimony  relative  to  such  loFses.    Rice  Co.  v.  Wells,  545. 

14.  It  devolves  upon  the  party  dissatisfied  with  a  charge  correct  as  far  as 
it  goes  to  request  a  more  specific  one.    Id. 

15.  Objection  to  the  main  charge  upon  the  ground  that  it  insufficiently  sub- 
mits a  material  Issue  becomes  itnlmportant  when  the  Issue  is  covered  by  a 
given  requested  charge.    Railway  v.  Appel,  575. 

Chattel  Mortgage. 

A  contract  of  sale  of  chattels  reserving  title  in  the  vendor  until  paid  for  is  a 
chattel  mortgage,  not  only  as  against  third  persons,  but  as  between  the  par- 
ties; the  assignee  of  the  notes  for  purchase  price  had  the  right,  as  mortgagee, 
to  take  back  the  property  in  payment  or  part  payment  of  the  debt  secured;  and 
'Where  this  Is  done  without  rights  of  Hen  holders,  purchasers,  or  mortgagees  in- 
tervening he  takes  good  title  as  against  a  subsequent  assignee  in  bankruptov. 
though  the  debtor  was  then  insolvent  and  was  declared  a  bankrupt  within 
four  months.    Hall  v.  Implement  Co.,  526. 

Cipher  Message. 

Notice  not  given  of  meaning  and  importance  of.    See  Telegraphs,  1,  2. 

Citation. 

Notice  to  nonresident,  in  lieu  of.    See  Justice  Court,  8. 

1.  In  an  action  against  two  defendants  a  citation  naming  but  one  of  them 
as  the  defendant  in  the  case  is  fatally  defective  and  will  not  support  a  Judg- 
ment by  default.    Construction  Co.  v.  Bank,  658. 

2.  Where  a  citation  issued  to  a  defendant  residing  out  of  the  county,  ant 
accompanied  by  a  certified  copy  of  plaintiff's  petition,  as  required  In  such 
cases  by  article  1215,  Revised  Statutes,  does  not  contain  a  statement  of  the 
nature  of  plaintiff's  demand,  but  In  lieu  thereof  savs.  "For  cause  of  action 
reference  1p  here  made  to  the  certified  copy  of  plaintiff's  orlgrlnal  petition 
hereto  attnched,"  the  citation  Is  defective  and  will  not  support  a  Judgement  by 
default.    Id. 
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Cities. 

See  Municipal  Corporation;  Local  Option  Election,  3,  4. 

1.  Plaintiff  contracted  with  defendant  city  for  a  supply  of  water  for  his 
residence  for  one  year  at  a  fixed  rate,  but  at  the  end  of  the  first  auuter  the 
city  turned  off  the  water  without  notice.  Plaintiff  sued  for  dama^es^  and  the 
city  set  up  in  defense  that  plaintiff  was  emptyini^  the  waste  water  from  his 
residence  upon  the  street,  and  that  it  had  cut  off  the  water  in  erder  to  abate 
the  nuisance  thereby  created,  the  street  bin^  ungraded.  Held,  not  a  proper 
way  to  abate  the  nuisance,  and  not  a  Justification  of  defendant's  violation  of 
its  contract.    Van  Alstyne  v.  Morrison,  €70. 

2.  Nor  was  it  a  defense  that  plaintiff  was  using  water  for  a  bathtub  tn  his 
residence,  an  item  not  Included  in  his  water  rate,  where  the  extra  charge 
for  such  item  was  fixed  by  the  waterworks  committee  but  had  never  received 
the  approval  of  the  city  council,  and  no  mention  of  the  item  was  made  at  the 
time  plaintiff's  rate  was  fixed.    Id. 

3.  The  burden  was  on  plaintiff  to  prove  with  reasonable  certainty  the  value 
of  the  water  of  which  he  was  deprived  for  the  unexpired  term  of  the  con- 
tract, and  what  it  would  reasonably  cost  him  over  and  above  the  amount 
he  was  to  pay  defendant  therefor,  and  for  failure  of  the  proof  in  this  respect 
the  Judgment  is  reversed.    Id. 

City  Ordinance. 

Held  not  authorized  by  the  charter.    See  Municipal  Corporations,  2. 

Must  have  reasonable  construction.    See  Street  Railways,  1. 

A  horse  turned  loose  in  the  streets  of  the  city  of  El  Paso  by  its  owner  to 
go  unattended  and  unrestrained  to  a  livery  stable  is  a  horse  running  at  laz^ 
In  the  streets  within  the  meaning  of  the  ordinance  of  the  city  of  EH  Paso,  and 
such  ordinance  was  competent  evidence  in  this  case.    Allen  v.  Hazzard,  523. 

City  Taxes. 
Recovery  of,  not  barred.    See  Limitations,  2. 

1.  The  right  of  the  city  of  Galveston  to  recover  for  delinquent  taxes,  with 
interest  thereon  at  8  per  cent,  is  afllrmed  in  accordance  with  the  rulings  of  the 
Supreme  Court  upon  certified  questions  in  this  case,  as  reported  in  96  Texas, 
520.    Railway  v.  Galveston,  384. 

2.  Allegations  as  to  the  levy  and  assessment  of  city  school  taxes  stated  and 
held  sufilcient  in  an  action  to  recover  such  taxes.    Id. 

3.  A  rendition  and  assessment  of  several  miles  of  railroad  lying  within  the 
city  limits,  by  which  the  trackage  and  the  realty — the  latter  consisting  of  lots 
and  blocks  purchased  and  owned  by  the  railway  company  for  right  of  way — 
were  valued  as  distinct  items,  did  not  constitute  a  double  assessment,  ^d. 

Class  Legislation. 
Xiocal  option  law  is  not.    See  Local  Option  Election,  10. 

Commissions. 

Allowance  of,  to  temporary  administrator.    See  Administration,  5. 
Of  real  estate  broker.    See  Pleading,  3,  12. 

Common  Carriers. 

See  Carrier  of  Passengers;  Live  Stock  Shipment;  Railroads,  2,  3,  9;  Measure 
of  Damages,  2. 

Common  Source. 

A  void  deed  under  which  one  of  the  i>arties  claims  in  trespass  to  try  title  is 
admissible  in  evidence  to  show  common  source  of  title.    Wren  v.  Howland,  87. 

Compromise. 

Offer  not  in,  used  as  an  admission.    See  Admissions,  1. 

Community  Property. 

Liability  of,  for  debts  of  husband  or  of  the  community.  See  Married 
Woman,  4. 

Damages  for  personal  injury  to  wife  while  sole,  are  not.  See  Wife's  Separate 
Property,  1. 

Condemnation  Proceedings. 

Depreciation  in  value  of  land — how  shown.    See  Market  Values,  I. 

1.    Where,  prior  to  the  construction  of  a  railroad  across  certain  land,  the 
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railway  company  obtained  from  its  owners  a  written  agreement,  unilateral  in 
form,  binding  them  to  convey  the  land  to  the  company  for  a  specified  sum,  but 
without  binding  the  company  to  do  anything,  and  the  company  was  afterwards 
permitted  on  the  faith  of  the  agreement  to  enter  upon  and  appropriate  the 
land,  such  agreement  was  conclusive  as  to  the  amount  of  damages  in  con- 
demnation proceedings  subsequently  brought  by  the  company.  Railway  v. 
Douglas.  262. 

2.  An  objection  that  the  persons  who  obtained  such  agreement  from  tho 
land  owners  were  not  agents  of  the  railway  company  will  not  be  considered  on 
appeal  where  no  such  objection  was  made  below  when  the  agreement  was 
offered  In  evidence.    Id. 

Conflict  of  Laws. 

As  to  recovery  for  mental  suffering  for  delay  of  an  interstate  telegram.  See 
Telegraphs,  4. 

Censideration. 
Want  of,  net  shown.    See  Pleading,  7. 

Valuable — creditor  buying  at  execution  sale.     See  Resulting  Trust,  2. 
Varying  by  parol  evidence.    See  Resulting  Trust,  3. 
Gross  inadequacy  of.    See  Execution  Sale. 
Of  written  contract  presumed.    See  Contract,  3. 
In  contract  to  convey  land.    See  Sale  of  Land,  2. 

Consolidation  of  Cases. 
With  separate  Judgments  rendered  in  each.    See  Appeal,  4. 

Conspiracy. 

As  admitting  declarations  of  conspirator.    See  Fire  Insurance,  9. 

Constitutional  Law. 

See  Local  Option  Election,  3-10. 

Contested  Election. 

See  Local  Option  Election. 

1.  A  contest,  under  the  statute,  of  an  election  in  a  county  on  the  question  of 
prohibiting  the  sale  of  intoxicating  liquors,  can  only  be  had  upon  written 
notice  of  the  intention  to  contest  and  of  the  grounds  relied  on,  as  required  by 
the  statute.    Mercer  v.  Woods,  642. 

2.  That  a  petition  for  Injunction  has  been  filed,  showing  the  grounds  upon 
which  the  election  was  contested,  and  citation  thereon  issued  and  served  on 
the  contestees,  who,  by  examination  of  the  petition  were  apprised  of  Its  con- 
tents, could  not  take  the  place  of  the  statutory  notice.    Id. 

3.  Jurisdiction  over  the  subject  matter  of  a  contest  of  a  prohibition  election 
could  not  be  given  In  the  absence  of  statutory  notice  by  the  officers,  made 
]>arties  to  a  suit  for  injuncton  and  contest,  appearing  and  answering  without 
first  pleading  want  of  notice.    Id. 

4.  When  a  suit  to  contest  a  prohibition  election  under  the  statute  and  to 
enjoin  the  putting  in  force  of  prohibition  on  constitutional  grounds  was  dis- 
missed for  want  of  tae  statutory  notice  of  an  election  contest,  though  the  suit 
should  have  stood  for  trial  on  the  constitutional  questions  for  which  injunction 
was  sought,  the  appellate  court  will  not  reverse  where  such  "objections  to  tho 
law  appeared  not  to  be  well  taken.    Id. 

Continuance. 

Application  for,  must  state  facts  to  be  proved.  See  Practice  In  Trial 
Court,  1. 

Application  for  continuance  based  upon  surprise  by  occurrences  and  devel- 
opments on  the  trial  did  not  state  the  probability  of  obtaining  evidence  to  meet 
them,  nor  Is  injury  to  the  appellant  shown  on  appeal.  Held  that  continuance 
was  properlv  refused.    Railway  v.  Pina,  680. 

Contract. 

By  attorney  to  defray  all  expenses  of  suit.    See  Attorney  and  Client,  1. 

FYaud  in  execution  of.    See  Pleading,  4. 

Afirreement  by  attorney  not  to  appeal.    See  Public  Policy,  1. 

Of  married  woman — how  far  binding.    See  Married  Woman,  1. 

See  Sale  of  Land. 
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Contraet^— continued. 

1.  See  the  opinion  for  substance  of  evidence  held  sufficient  to  establish  a 
contract  between  the  owners  of  an  insurance  policy  and  the  beneficiaries 
named  in  a  will.    Kendall  v.  Morrison,  345. 

2.  The  contract  under  which  this  suit  was  brought  was  ambiguous  In  its 
terms  as  to  whether  H.  &  Co.,  sellers  of  the  machinery  to  be  placed  by  them, 
were  to  superintend  and  direct  the  construction  of  the  foundation  to  be  pro- 
vided by  M.  The  proof  showed  that  H.  &  Co.  accepted  M.*s  contention  that 
they  were  to  so  direct  the  work,  and  eventually  did  so.  Held,  that  H.  &  Cv. 
can  not  now  be  permitted  to  maintain  that  it  was  M.'s  duty  to  construct  the 
foundation  without  their  direction,  and  that  his  failure  to  do  so  was  Uie  cause 
of  the  delay  in  the  erection  of  the  plant.    Masterson  v.  Heitman,  464. 

3.  In  a  suit  on  a  written  contract  reciting  a  consideration,  with  no  plea  of 
failure  thereof,  proof  of  a  consideration  not  recited  was  harmless  error,  as  one 
was  presumed,  especially  in  a  trial  without  a  Jury.    Stanley  v.  Evans,  535. 

4.  Evidence  considered,  and  held  to  support  a  finding  that  an  extension  of 
time  for  performance  of  a  contract  was  a  mere  forbearance,  without  consider- 
ation, acquiesced  in  by  a  surety,  and  which  did  not  discharge  him.    Id. 

5.  Where  plaintiff  was  hired  for  a  year  at  $100  per  month  and  was  dis- 
charged without  good  c"use  before  the  end  of  the  year,  he  was  entitled  to  re- 
cover for  the  unexpired  part  of  the  contract  term  at  the  stipulated  rate,  less 
such  amount  of  money  as  he  received  for  other  employment  during  that  tim^ 
Mill  Co.  V.  Mcllhenny,  592. 

^ 

Copies. 
See  Certified  Copy. 

Contributory  Neqiigenee. 
See  Assumed  Risk,  1,  6. 
Is  an  issue  for  the  jury.    See  T€?lephone  Company,  4. 

1.  Contributory  negligence  Is  such  an  act  or  omission  on  the  part  of  pkiin- 
tiff,  amounting  to  a  want  of  ordinary  and  proper  care  and  prudence,  as,  con- 
curring or  co-operating  with  some  negligent  act  of  the  defendant,  is  the  proxi- 
mate cause  of  the  occasion  of  the  injuries  complained  of.  Railway  v.  An- 
chonda,  24. 

2.  Where  in  an  action  for  the  death  of  a  person  struck  by  an  engine  while 
crossing  tne  railroad  track,  there  was  evidence  that  at  the  time  the  deceased 
started  to  cross  the  track  he  could  have  seen  the  engine,  there  being  nothing 
to  obstruct  his  view,  and  the  defendant  had  pleaded  contributory  negligence. 
It  was  entitled  to  have  the  jury  told  that  the  deceased  was  bound  to  use  such 
precaution  to  learn  of  the  approaching  trains  before  attempting  to  cross  the 
track  as  men  of  ordinary  prudence  would  under  like  circumstances,  and  that  a 
failure  to  use  such  care  was  contributory  negligence.    Railway  v.  Tuber,  75. 

3.  The  violation  by  the  servant  of  regulations  affecting  the  operation  of  ma- 
chinery was  not  especially  pleaded  as  a  part  of  tne  plea  of  contributory  negli- 
gence; wherefore  the  court  properly  refused  a  special  instruction  upon  the 
effect  of  an  habitual  violation  of  the  regulation  by  the  employes  and  managing 
officers  of  the  defendant  company.    Horton  v.  Packing  Co.,  150. 

4.  A  rule  may  thus  be  stated:  If  the  servant  either  knows,  or  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety  in  the  prosecution  of  his  employ- 
ment, must  necessarily  know,  both  of  the  defects  and  of  the  danger  incident  to 
a  further  use  of  an  appliance  furnished  him,  then  In  no  event  can  he  be  heard 
to  say  that  he  relied  upon  the  assurance  of  the  master  that  there  was  no  defect 
in.  or  danger  In  the  use  of  the  appliance.  Or  If  the  defects  and  danger  are  open 
and  obvious,  so  that  the  servant  Is  presumed  to  have  knowledge,  in  either  event 
he  assumes  the  risk  by  continuing  In  the  service.  On  the  other  hand,  if  the 
servant  has  no  Imowledge,  either  actual  or  constructive,  of  both  the  defect  and 
the  danger,  then  the  assurance  of  the  master  may  relieve  him  from  the  as- 
sumption of  the  risk  and  danger  Incident  to  the  service  to  which  the  assurance 
relates,  and  amount  to  an  invitation  by  the  master  to  continue  to  perform  the 
service  free  of  the  hazards  and  dangers  attending  its  execution.  Iron  Works  v, 
Stokes,  218. 

5.  It  Is  only  when  contributory  nearligence  Is  shown  as  a  matter  of  law,  that 
the  burden  Is  thrown  upon  the  plaintiff  to  relieve  himself  of  contributory  neg- 
ligence.   Railway  v.  Cooper,  319. 

6.  In  an  action  against  a  railroad  company  for  damages  contributory  negli- 
gence ia  an  issue  which  must  be  alleged  and  proved  by  the  defendant.  Railway 
v.  Keller.  358. 

7.  A  charge  that  If  the  jury  should  find  "that  a  person  of  ordinary  prudence. 
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employed  as  plaintiff  was  at  the  time  of  the  injury,  would  not  have  placed 
lilmself  in  the  position  occupied  by  plaintiff  at  the  time  of  the  collision,  they 
should  find  for  the  defendant,"  sufficiently  includes  the  theory  of  a  requested 
charge  to  the  effect  that  if  the  Jury  should  find  that  plaintiff  (a  call  boy)  negll- 
firently  remained  on  the  engine  after  delivering  an  order  to  the  engineer,  and 
that  being  on  the  engine  was  the  proximate  cause  of  his  injuries,  they  should 
find  against  him.    Railway  v.  Kelley,  442. 

8.  The  charge  so  given  presented  the  theory  of  contributory  negligence  so 
pointedly  and  comprehensively  as  to  render  proper  the  refusal  of  any  further 
charge  on  that  subject.    Id. 

9.  Evidence  held  not  to  make  a  prima  facie  case  of  contributory  negligence 
and  fix  upon  appellee  the  burden  of  proof  on  such  issue;  wherefore  the  trial 
court  properly  refused  special  charge  thereon.    Railway  v.  Pina,  680. 

Conversion. 

By  purchase  of  agricultural  products  from  tenant.     See  Landlord's  Lien,  1. 

By  Junior  mortgagee  removing  such  products.    See  Landlord's  Lien,  3. 

Of  land — suit  for  its  value.    See  Jurisdiction,  2. 

For  conversion  of  mortgaged  property.    See  Joinder  of  Actions,  1. 

By  purchaser  of  replevined  property  pending  suit.     See  Sequestration,  3. 

Corporations. 

See  Cities;  Municipal  Corporations. 
Foreign  railways — ^venue.    See  Venue,  5. 

Costs. 

Taxation  of,  not  revised  where  no  statement  of  facts.  See  Administra- 
tion. 6. 

Of  answer  allowed  to  garnishee.    See  Garnishment. 

Under  article  1421  of  the  Revised  Statutes  the  trial  court  did  not  err  In 
refusing  to  compel  the  court  stenographer  to  transcribe  the  evidence  on  the 
trial  for  the  benefit  of  the  plaintiff  in  error  in  default  of  his  payment  of  the 
cost  of  same.    Allen  v.  Hazzard,  523. 

Counties. 

1.  Counties  are  not  liable  for  damages  resulting  from  the  negllgenoc  of  their 
officers  or  agents,  unless  made  so  by  statute.  There  is  no  evidence  in  this  case 
which  would  bring  it  within  the  statute.    Voss  v.  Harris  County,  249. 

2.  Where  execution  upon  a  Judgment  in  favor  of  a  county  was  levied  on 
land  in  another  county  and  an  injunction  to  reFtrain  the  saie  was  sued  out 
against  the  plaintiff  county  and  the  sheriff  of  sucli  other  county  who  made  the 
levy,  the  writ  was  properly  made  returnable  and  tried  in  such  other  county, 
where  the  sheriff  resided,  by  virtue  of  article  2996,  Revised  Statute's,  regulating 
injunction  suits  and  providing  that  where  there  is  more  than  one  party  against 
whom  the  writ  is  grranted  it  may  be  returned  and  tried  in  the  county  where 
either  party  resides.  To  hold  that  the  venue  was  determinable  under  the  gen- 
eral statute  regulating  venue  (Rev.  Stats.,  art.  1194)  and  governed  by  subdi- 
vision 19  of  said  article,  providing  that  all  suits  against  a  county  shall  be  tried 
in  some  proper  court  within  such  county,  would  be  to  allow  a  general  pro- 
vision in  one  statute  to  control  a  special  provision  in  another.  Little  v.  Grtfln, 
515. 

County  Court. 

Suit  in,  for  value  of  land  converted,  as  not  Involving  title  to  land.  See  Juris- 
diction. 1. 

Amount,  in  distraint  for  rent,  as  less  than  $200  then  due.    See  Jurisdiction,  3, 

Appeal  from  Justice  court.    See  Appeal,  1,  2. 

County  Treasurer. 

1.  This  case  is  affirmed  in  accordance  with  the  rulings  of  the  Supreme  Court 
upon  certified  questions  herein  (Poole  v.  Burnet  County,  97  Texas,  77).  Poole 
V.  Burnet  County,  669. 

2,  A  statement  In  the  report  of  a  county  treasurer  of  the  balance  on  hand  at 
the  time  of  making  the  report  is  not  required  by  the  law  to  be  made  by  him, 
and  is  not  admissible  in  evidence  against  his  sureties.  Harper  v.  Marion 
County,  653. 
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Coverture. 
As  defeating  pleas  of  limitation.    See  Limitations,  1. 
Must  be  pleaded.    See  Limitations,  6. 

Creditor. 

Buying  at  auction  sale,  not  purchaser  for  value.    See  Resulting  Trust,  2. 

Crops. 

Value  of  prospective  crop  lost.    See  Measure  of  Damages,  2. 

Cross  Action. 
If  not  disposed  of,  Judgment  not  final.    See  Appeal,  1. 

Cross  Assignment. 
See  Appeal,  4. 

Cross-  Examination. 
See  Witness,  1,  2;  Personal  Injury,  2. 

Custom. 

Proof  of,  not  allowed.    See  Evidence,  12. 

Of  freight  brakeman  in  going  into  caboose  ahead  of  time.    See  Railroads,  7. 

Proof  that  the  local  secretary  of  a  fraternal  insurance  order  in  two  instances 
permitted  a  member  of  two  years*  standing  to  pay  delinquent  monthly  assess- 
ments without  complying  with  the  required  conditions  for  reinstatement,  while 
he  enforced  the  rules  against  all  other  members,  was  not  sufficient  to  show  a 
custom,  binding  on  the  order,  to  receive  assessments  tendered  after  the  time  of 
payment,  in  the  absence  of  any  evidence  show^ing  that  the  superior  officers  of 
the  order  knew  of  such  violation  of  the  rules.    Fraternal  Union  v.  Hurlock,  78. 

Damagee. 

See  Measure  of  Damages. 

Do  not  become  community  property,  when.    See  Wife's  Separate  Property,  1. 

Held  excessive.    See  Personal  Injury,  4:-  and  not  excessive.    Verdict,  1. 

As  offering  remedy,  instead  of  statutory  penalty.    See  Railroads,  10. 

Charge  referring  to  amount  of,  as  claimed.    See  Charge,  8. 

County  not  liable  for.    See  Counties,  1. 

Remittance  of,  required  by  the  court.     See  Remittitur. 

1.  While,  ordinarily,  profits  In  a  business  are  not  recoverable  as  damages, 
yet  there  are  circumstances,  as  in  this  case,  when  they  are  not  only  not  remote, 
but  constitute  the  only  adequate  measure.  When  the  only  entrance  to  a  place 
of  business  is  wrongrfully  closed  up,  and  the  patrons  of  the  business  are  pre- 
vented from  entering  the  premises,  the  natural  and  inevitable  result  must  be  a 
loss  of  profits  in  the  business;  and  when,  as  in  this  case,  the  evidence  affords  a 
basis  for  estimating  the  amount  of  loss,  damages  should  be  awarded  accord- 
ingly. Following  Houston  &  T.  C.  Railway  v.  Luckey,  12  Texas  Civ.  App.,  229. 
Railway  v.  Capers,  283. 

2.  As  against  the  contention  that  the  plaintiff  knew  the  road  was  to  be  con- 
structed in  front  of  his  place  of  business,  and  could  have  declined  re-lease,  or 
terminated  his  lease  at  any  time,  the  verdict  was  predicated  upon  the  finding 
that  the  obstructions  were  unnecessary  and  negligent,  and  in  no  degree  essen- 
tial to  the  operation  of  the  road.  The  plaintiff  had  the  right  to  assume  that  the 
road  would  be  constructed  In  a  lawful  and  proper  manner,  and  after  his  prem- 
ises had  been  obstructed,  he  had  the  right  to  proceed  on  the  assumption  that 
they  would  not  continue.    Id. 

3.  In  an  action  for  damages  arising  from  the  diminished  value  of  horses 
shipped  from  one  point  to  another,  resulting  from  the  negligence  of  the  trans- 
portation company,  the  measure  is  the  difference  at  the  point  of  destination 
between  their  value  In  the  condition  delivered,  and  the  condition  in  which  they 
should  have  been  delivered,  and  evidence  as  to  such  difference  was  properly 
admitted.    Railway  v.  Mathews,  285. 

4.  The  Jury  was  properly  authorized  to  include  damages  for  one  horse  In* 
Jured  at  the  point  of  shipment,  and  another  at  the  point  of  reshlpment  on  an- 
other road,  the  proof  showing  that  the  horse  first  mentioned  had  been  received 
by  the  company,  and  the  second  one  was  being  reloaded  by  the  company's 
employes.    Id. 

5.  The  defendant  company  navlng  specially  pleaded  and  proved  a  written 
contract  of  shipment  limiting  Its  liability  to  its  own  line,  requested  a  charee 
to  the  effect  that  «'•    »    •    you  should  not  embrace  In  any  verdict.  If  any 


Index.  705 

Damages^— continued. 

yQu  may  render  herein,  any  damages  to  plaintifTs  cattle,  if  any,  caused  by  the 
Fort  Worth  &  Rio  Grande  Railway  Company,  its  agents  or  employes,  If  any, 
and  it  would  be  your  duty  to  exclude  any  such  damages,  if  any,  from  your 
verdict."  Held,  that,  under  the  proof  (see  opinion),  the  instruction  should 
have  been  given.    Railway  v.  Dunman,  287. 

6.  The  loss  of  reputation  and  credit  and  the  mental  anguish  resulting  from 
humiliation,  held  not  recoverable  in  this  case  as  elements  of  actual  damage. 
Malin  V.  McCutcheon,  387. 

7.  The  mere  refusal  to  pay  over  money  detained  when  demanded  would 
not,  under  the  facts  averred  in  this  case,  support  a  verdict  for  exemplary 
damages.    Id. 

8.  In  no  event  can  exemplary  damages  be  recovered  unless  a  right  to  actual 
damages  is  shown.    Id. 

9.  The  petition  impleaded  the  company  for  damage  to  land.  The  proof 
showed  damage,  if  any,  to  prospective  crops.  Held,  that  such  proof,  would  not 
authorize  a  judgment  against  the  company  under  pleadings.  Railway  v. 
Looney,  495. 

Dangerous  Articles. 

Care  required  as  to.    See  Negligence  13. 

Death. 

See  Action  for  Death;  Injuries  Resulting  in  Death. 

Cause  of — injury  or  diseased  condition.    See  Proximate  Cause,  2,  3. 

Revokes  Power  of  Sale.    See  Deed  of  Trust,  1. 

Debt. 

Action  for,  and  for  tort — joinder  of.    See  Venue,  3. 

Decedents'  Estates. 

See  Administration;  Estates  of  Decedents. 

Declarations. 

Of  deceased  person  affecting  title.    See  Evidence,  10. 
Of  coconspirator.     See  Fire  Insurance,  19. 
Of  husband,  to  prove  w^ife's  title.    See  Evidence,  7. 
See  also  Res  Gestae. 

Dedication. 

1.  A  company  owning  land  laid  off  by  it  for  a  city  dedicated  certain  blocks 
for  a  public  market,  and  so  designated  them  on  its  maps,  sold  lots  with  refer- 
ence to  the  maps,  and  continuously  recognized  the  right  of  the  public  to  such 
hlocks  for  over  forty  years,  witn  the  exception  of  an  order  of  its  board  of 
directors,  made  seven  years  after  the  dedication  purporting  to  rescind  the 
dedication.  There  was  no  formal  acceptance  by  the  city,  but  from  the  original 
dedication  it  had  for  more  than  forty  years  recognized  its  obligation  to  take 
and  preserve  the  property  for  the  use  to  which  it  was  dedicated,  and  claimed 
it  and  leased  it  as  public  property,  but  had  never  established  a  public  market 
thereon.  Held,  that  the  title  was  vested  in  the  city,  and  it  could  recover  the 
property  in  trespass  to  try  title  against  a  third  party  who  was  a  trespasser 
thereon.    Heffron  v.  Galveston,  52. 

2.  Where,  in  an  action  to  enjoin  an  owner  of  outlying  city  land  from  main- 
taining a  fence  across  a  way  thereon,  claimed  to  have  been  dedicated  as  a 
street,  the  evidence  showed  that  none  of  such  land  had  ben  sold  by  the  owner 
to  others  with  reference  to  streets  laid  out  upon  it,  and  that  the  use  of  such 
"way  as  a  street  was  such  as  was  common  to  uninclosed  lands  in  the  vicinity, 
and  that  if  it  were  extended  as  a  street  beyond  such  fence,  it  would  end  in  a 
cul-de-sac  at  an  unbrldged  bayou,  a  judgment  in  plaintiff's  favor  on  the  theory 
of  a  dedication  for  street  purposes  was  error.    De  George  v.  Goosby,  187. 

3.  Where  the  owner  of  land  which  has  been  mapped  and  platted  into  blocks, 
lots  and  streets  as  an  addition  to  a  city  by  a  map  placed  on  the  public  record, 
sells  and  conveys  the  lots  or  blocks  by  deeds  referring  to  the  map,  in  the  de- 
scription thereof,  it  constitutes  a  dedication  to  the  public  of  such  streets,  and 
the  rights  in  such  streets  become  thereby  vested  in  such  purohas»ers  and  the 
public;  and  the  fact  that  the  owner  may  have  entertained  a  different  intention 
from  that  manifested  by  such  acts  is  of  no  consequence.  Corsicana  v.  Ander- 
son, 596. 

33  Civ.— 45. 
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Dedication— continued. 

4.  The  principle  upon  which  the  irrevocable  nature  of  a  dedication  is  one 
of  estoppel  in  pals;  for  when  land  has  once  been  laid  out  and  map  thereof 
made,  with  lots  and  blocks,  streets  and  alleys  shown  thereon,  and  such  lots  or  a 
part  of  them  have  been  purchased  with  reference  to  such  map,  it  would  be  all 
act  of  bad  faith  and  a  fraud  upon  those  who  had  so  purchased  with  a  view  to 
and  upon  the  faith  of  such  streets  being  left  open.  Nor  is  the  principle  limited 
in  application  to  the  single  street  on  which  the  lots  of  the  purchaser  are  sit- 
uated.   Id. 

6.  Where  the  owner  sells  his  land  with  reference  to  a  plat  In  which  the 
same  is  laid  off  into  lots,  blocks  and  streets,  whether  the  map  was  inade  at  his 
instance  or  not,  or  where,  there  being  a  city  map  on  which  the  same  is  so  laid 
off,  he  sells  with  reference  to  such  map,  he  adopts  such  nap  by  reference 
thereto,  and  his  acts  will  amount  to  a  dedication  of  the  streets.    Id. 

6.  Where  the  owner  of  land  laid  it  off  as  an  addition  to  a  city  and  placed  on 
record  a  map  thereof  showing  lots,  blocks  and  streets,  and  the  city  officers 
recognissed  the  streets  and  did  some  work  upon  them,  and  an  official  map  of 
the  city  was  made  to  include  such  addition  as  shown  on  such  recorded  map, 
there  was  an  acceptance  of  the  dedication  of  the  streets  shown  thereon.    Id. 

Deed. 

By  foreign  executor,  held  invalid.    See  Foreign  Executor,  2. 
Effect  of  void  deed  in  claim  of  title.    See  Innocent  Purchaser,  1. 
Lost  and  ancient  deed — proof  of.    See  Evidence,  19-22. 
See  also  Common  Source,  1;  Deed  of  Trust;  Warranty. 

1.  The  deed  of  a  curatrlx  acting  under  the  orders  of  a  probate  court  of 
Louisiana  will  not  convey  the  title  of  the  ward  to  lands  situated  in  Texas. 
Wren  v.  Rowland,  87. 

2.  Proof  of  a  deed  for  record  made  by  a  subscribing  witness  under  the  Act 
of  Ma.y  12,  1846  (Hart.  Dig.,  art.  2791)  was  sufficient  where  it  stated  that  the 
witness  swore  that  the  grantor  ''acknowledged  same  to  be  his  act  and  deed,** 
etc.,  instead  of  "acknowledged  in  his  presence  that  he  had  subscribed  and  exe- 
cuted the  same,"  etc.,  and  it  was  not  necessary  that  the  officer  should  certify 
that  the  witness  was  known  to  him.    Id. 

3.  B.,  being  entitled  to  a  headrlght  league  and  labor  certificate,  agreed  to 
convey  to  G.  a  half  interest  therein  for  obtaining  and  locating  it,  but  died  be- 
fore making  such  transfer.  Two  of  his  three  heirs  afterwards  conveyed  to  Q. 
an  equal  one-half  interest  in  the  certificate,  and  later  all  three  of  the  heirs 
conveyed  the  remaining  half  to  T.,  the  conveyance  reciting  that  the  other  half 
had  been  conveyed  to  G.  The  third  heir  survived  the  latter  conveyance,  which 
he  had  executed  by  an  attorney  in  fact,  nearly  twenty  years,  and  never  made 
any  claim  to  the  certificate  or  the  land.  Held  that  his  heirs  were  not  entitled 
to  recover  a  third  interest  in  one-half  the  land,  as  it  would  be  presumed  that 
he  received  his  Just  proportion  of  the  proceeds  of  the  second  sale,  xnd  thereby 
parted  with  all  his  interest  in  the  certificate.  As  the  contract  made  by  B.  was 
barred,  it  was  not  sought  to  be  enforced  in  this  action  by  the  claimants  und?r 
G.    Bays  v.  Stone,  146. 

4.  See  the  opinion  for  a  conveyance,  and  for  facts  connected  therewith, 
held  to  show  the  conveyance  of  the  entire  locative  interest  in  the  land,  and 
not  the  mere  interest  of  the  husband,  and  for  a  correct  charge  of  the  court 
on  the  issue.    St'.pe  v.  Shirley,  223. 

5.  When  a  deed  contains  no  patent  ambiguity  in  the  description  of  the  land 
intended  to  be  described  extrinsic  evidence  is  admissible  to  identify  the  subject 
matter  of  the  suit.    Ferguson  v.  Connally,  245. 

6.  Whether  or  not  a  deed  absolute  on  its  face  was  executed  as  an  absolute 
conveyance,  or  with  a  trust  attached  to  it,  as  that  it  was  intended  as  a  mort- 
gage, is  a  fact  which  should  be  submitted  to  the  Jury  together  with  the  instru- 
ment and  the  attending  facts  and  circumstances  in  evidence,  with  such  in- 
structions upon  the  legal  effect  of  the  instrument  as  will  meet  the  various 
phases  of  the  case.    Bradford  v.  Malone,  349. 

7.  In  this  case  the  issue  made  by  the  pleadings  and  the  evidence  was 
whether  the  instrument  was  an  absolute  deed  or  a  mortgage.  The  charge  of 
the  court  went  beyond  this  issue  and  charged  on  it  as  a  conditional  convey- 
ance.   Held,  error.    Id. 

Deed  of  Trust. 

1.  Where  a  deed  of  trust  to  secure  purchase  money  due  on  land  gsive  the 
trustee  power  to  sell  upon  default,  and  provided  that  such  power  should  not  be 
rc\'oked  by  the  death  of  the  grantor,  and  that  the  holder  of  the  note  secured 
should  not  be  obliged  to  resort  to  the  probate  court  to  enforce  his  claim,  a  safe 
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l>y  the  trustee,  after  the  grantor's  death  and  pending  administration  on  his 
estate  was  void,  since  the  method  prescribed  by  the  statute  for  the  collection 
of  claims  against  decedents'  estates  is  exclusive  of  all  others.  Loan  Agency  v. 
XMngee,  118. 

2.  The  claim  secured  by  the  deed  of  trust,  not  having  been  presented  to  the 
administrator  until  after  the  land  had  been  regularly  sold  by  him  under  order 
of  court  and  the  administration  closed,  was  thereby  waived  and  its  lien  was 
lost.    Id. 

Degree  of  Care. 

As  to  one  riding  in  freight  car  with  his  furniture.  See  Carrier  of  Passen- 
gers, 11.  • 

In  starting  train.    See  Carrier  of  Passengers,  18. 

As  to  depot  premises  and  approaches.  See  Carrier  of  Passengers,  19. 

See  also  Master  and  Servant,  14;  Railroads,  7;  Setting  Fires. 

Delay. 

In  delivery  of  telegram  held  not  excused.    See  Telegraphs,  5. 
In  transportation  of  cattle.    See  Railroads,  2,  3. 
In  furnishing  cars  ordered.    See  Railroads,  9,  10. 

Demurrer. 

See  Exceptions;  Pleading,  10. 

Depositions. 

Bvidence  by,  as  to  weight  of  cattle  sold.    See  Hearsay. 

1.  The  proper  way  to  attack  a  deposition  as  not  regularly  and  correctly 
taken  and  returned.  Is  by  motion  to  suppress.    Hord  v.  Railway,  163, 

2.  On  the  trial  a  witness,  who  testified  for  the  plaintiffs  by  deposition,  was 
Introduced  by  the  defendant  and  in  her  evidence  she  stated  that  in  one  par- 
ticular her  deposition,  as  It  read,  made  her  state  exactly  the  contrary,  to  what 
she  really  did  state.  The  plaintiffs  then  offered  to  prove  by  the  notary  who 
took  the  deposition  the  proceedings  connected  with  that  taking,  showing  that 
the  deponent  after  making  her  answers  to  interrogatories  had  them  read 
over  to  her  and  approved  them  before  signing  the  same.  This  proposed 
proof  was  excluded  upon  the  objection  that  the  plaintiffs  could  not  thus 
Impeach  their  own  witness.  Held  error,  because,  first,  the  witness  being 
called  by  the  defense  to  give  affirmative  testimony  became,  to  that  extent 
at  least,  a  defense  witness;  second,  because  the  oral  testimony  would  tend 
to  rebut  the  oral  testimony  of  .the  deposition  witness  against  her  deposition, 
and,  third,  because  the  testimony  would  tend  to  show  that  the  deposition 
witness  had  made  contradictory  statements.    Id. 

Diligence. 

See  New  Trial,  1;  Injunction,  1;  Statement  of  Pacts,  1;  Recording,  1. 

Disclaimer. 

Answer  claiming  specific  part  of  the  land,  held  a  disclaimer  as  to  the 
other  part.     See  Pleading,  10. 

Discovered  Peril. 

Engineer  failing  to  stop  train  in  time.     See  Negligence.  6. 

District  Court. 

Jurisdiction  in  cases  of  lien  on  land.    See  Foreclosure  of  Lien,  1. 

Duress. 

Not  sufficiently  pleaded  nor  proved.    See  Pleading,  5,  6. 

Election  of  Remedies. 

Taking  a  Judgment  against  sureties  on  replevy  bond  and  claiming  the 
property  from  a  purchaser.    See  Sequestration,  4. 

Elections. 

See  Contested  Election;  Local  Option  Election. 
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Electric  Companies. 
See  Master  and  Servant,  6-14;   Negligence,  7. 

Equitable  Relief. 
In  case  of  mutual  mistake  as  to  amount  of  land.    See  Sale  of  Land,  1. 

Equitable  Title. 

Not  affected  by  execution  sale  against  holder  of  legal  title.  See  In- 
junction, 3,  4. 

Equity  Power. 

'  To    enjoin    enforcement    of   an    unconstitutional    law.      See    Local    Option 
Election,   2. 

Estates  of  Decedents. 

See  Administration. 

The  holder  of  a  claim  against  an  estate,  secured  by  lien,  sued  and  obtained 
Judgrment  against  an  independent  executrix,  but  was  enjoined  by  her  from 
selling  other  than  the  incumbered  property  under  his  judgment.  Pending 
this  suit  the  executrix  resigned  and  an  administrator  was  appointed,  who 
made  himself  a  party  to  the  suit.  Held,  that  the  statute  postponing  claims 
not  presented  to  the  administrator  within  one  year  from  his  appointment 
did  not  apply  to  this,  so  put  in  judgment  against  the  executrix,  and  though 
presented  to  the  administrator  after  the  year  expired  he  could  not  classify 
It  as  a  fifth  class  claim  postponed  to  those  presented  within  the  year.  Bell's 
Estate  V.  Bank,  408. 

Estoppel. 

Statements  of  homestead  owner  and  Incorrect  designation.  See  Home- 
stead, 1. 

By  platting  land,  with  streets,  and  selling  lots.    See  Dedication,  4. 

Evidence. 

See  Admissions;  Expert  Evidence;  Depositions;  Hearsay;  Opinion;  Reff 
Gestae:  Market  Value. 

Admission  of  Irrelevant,  as  harmless  error.    See  Personal  Injury,  1-3. 

Of  obscene  language  heard — lady  witness.     See  Carrier  of  Passengers,  6. 

Matter  of  common  repute.     See  Boundaries,  2. 

Secondary  evidence  of  surveyor's  records.     See  Boundaries,  7. 

That  plaintiff  in  a  damage  case  had  a  dependent  family.  See  Personal 
Injury,  7. 

Extrinsic,  to  Identify  the  land.    See  Deed,  5. 

Of  mental  suffering.     See  Mental  Anguish.  3. 

Admission  of  improper,  as  harmless  error.    See  Practice  on  Appeal,  9. 

Not  admissible  to  contradict  auditor's  report.     See  Auditor's  Report,   3. 

1.  The  testimony  of  a  witness  that  the  railroad  agent  saw  plaintiffs 
children  before  he  gave  them  the  tickets,  is  the  statement  of  a  fact,  and  not  a 
conclusion  of  the  witness.    Railway  v.  Anchonda.  24. 

2.  Objection  to  the  introduction  of  a  statement  in  a  deed  as  a  whole  Is  not 
sufficient  to  raise  the  question  of  the  admissibility  of  a  specffic  part  of  the 
statement,  and  it  was  not  error  to  admit  the  entire  statement  if  any  part  of 
It  was  admissible,  as  the  court  could,  upon  proper  request,  control  the  objec- 
tionable portion  by  charge,  or  exclude  it.    Wren  v.  Howland,  87. 

3.  A  declaration  or  statement  contained  In  a  deed  executed  Dy  one  who  has 
since  deceased  is  admissible  on  the  subject  of  his  pedlgrree,  which  Includes  the 
facts  of  birth,  marriage  and  death,  and  may  be  used  as  original  evidence  even 
against  strangers  to  the  title.    Id. 

4.  The  full  faith  and  credit  required  by  the  act  of  Congress  to  be  given  to 
the  judicial  proceedings  of  a  sister  State  applies  only  to  those  of  a  court 
having  jurisdiction  over  the  subject  matter  with  which  it  Is  attempting  to 
deal,  and  certified  copies  of  the  proceedings  of  a  probate  court  In  Louisiana 
ordering  a  sale  of  land  situated  in  Texas  are  not  admissible  in  evidence  by 
virtue  of  that  act,  nor  could  partial  contents  of  such  copies  be  used  to  prove 
statement  therein  contained.     Id. 

5.  Where  defendants  denied  that  a  remote  grantor  of  plaintiffs  was  a  son 
of  the  patentee  of  the  land  in  controversy,  the  pleadings  in  a  suit  for  divorce 
In  the  courts  of  this  State,  brought  by  the  wife  of  such  patentee,  in  which  she 
prayed  for  the  custody  of  a  minor  child  who  was  afterwards  plaintiffs*  remote 
grantor,  were  admissible  in  evidence,  the  wife  having  since  died,  and  there 
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beingr  no  controversy  at  the  date  of  the  divorce  suit  as  to  the  heirship  of  the 
child.     Id. 

6.  Such  proceedings  of  a  court  of  this  State  could,  under  the  statute,  be 
proven  by  certified  copies  thereof.    Rev.  Stats.,  art.  2306.    Id. 

7.  Where  a  deed  of  land  to  the  wife  did  not  state  that  it  was  to  he  her 
separate  property,  and  she  brought  suit  for  the  land  against  third  parties  who 
were  not  claiming  as  creditors  of  the  husband,  nor  under  him,  but  by  a  dif- 
ferent title,  it  was  proper  to  admit  her  testimony  to  the  effect  that  her 
husband  always  recognized 'that  the  land  was  her  seperate  property,  and  that 
this  was  the  understanding  between  herself  and  husband  and  her  grantor  at 
the  time  the  land  was  deeded  to  her.     Id. 

8.  Where  It  was  an  issue  as  to  whether  W.,  one  of  plaintiffs*  grantors,  was 
a  son  of  the  original  grantee  of  the  land  in  controversy  and  was  dead,  it  was 
admissible  for  plaintiffs  to  show  that  the  wife  of  such  original  grantee  on  one 
occasion  visited  a  grave  in  Texas,  saying  that  it  was  the  grave  of  W..  her 
son,  etc.     Id. 

9.  Entries  in  the  family  bible  of  W.,  made  by  himself,  were  admissible  in 
evidence  to  show  his  age,  and  that  he  was  born  after  the  date  of  the  marriage 
of  his  mother  to  the  original,  grantee  of  the  land.    Id. 

10.  Declarations  of  the  wife  of  the  original  grantee,  since  deceased,  made 
In  conversations  long  prior  to  any  controversy  as  to  the  title,  tending  to  show 
that  she  was  the  wife  of  such  original  grantee  and  the  mother  of  W.,  were 
admissible  as  original  evidence.     Id. 

11.  Testimony  of  a  witness  as  to  pedigree  and  family  history  may  be  im- 
peached by  showing  that  his  mental  capacity  and  faculties  of  recollection 
were  much  impaired.    Id. 

12.  Where  plaintiff,  himself  an  old  trackman,  sued  a  railway  company  for 
wrongful  ejection  from  a  train  after  tender  of  flare  to  the  conductor,  evidence 
was  not  admissible  to  show  that  it  was  the  custom  of  defendant's  conductor  to 
permit  old  trackmen  to  ride  without  paying  fare.    Railway  v.  Tarwater,  116. 

13.  Where  plaintiff  was  ejected  from  a  train,  and  after  the  train  had  been 
gone  five  or  ten  minutes  and  he  had  walked  back  some  fifty  yards,  his  state- 
ment, made  then  in  answer  to  a  question,  that  "the  conductor  had  put  him 
off  after  he  had  offered  to  pay  his  fare."  was  not  res  gestae.    Id. 

14.  Testimony  ajs  to  the  number  of  sheep  in  a  flock  by  one  who  was 
present  when  others  counted  them  and  put  down  the  numbers  called  out  by 
them  in  a  book  was  original  evidence  and  not  hearsay.  Gresham  v.  Har- 
court,  196. 

15.  A  contract  of  sale  was  not  admissible  as  evidence  of  the  value  of  the 
property  sold,  as  against  one  not  a  party  to  the  contract.     Id. 

16.  There  was  no  error  In  the  admission  In  evidence  of  mortality  tables  In 
order  to  show  life  expectancy,  notwithstanding  the  injury  to  the  plaintiff  did 
not  result  In  entire  disability.    Railway  v.  Cooper,  319. 

17.  It  was  not  error  to  refuse  to  permit  plaintiff  and  a  witness  to  testify  as 
to  what  the  county  assessor's  books  showed  with  reference  to  the  rendition  of 
the  land  in  controversy  for  taxes  where  no  reason  was  shown  why  the  books 
themselves  were  not  produced.    Hicks  v.  Pogrue,  333. 

18.  While,  as  going  to  the  credibility  of  a  witness  he  may  be  questioned  to 
show  his  pursuit  of  a  degrading  or  vicious  occupation,  the  rule  can  not  be 
extended  to  include  occupation**  not  necessarily  of  such  character.  The  con- 
ducting by  a  white  man  of  a  negro  club,  the  purposes  of  such  club  not  being 
shown.  Is  not  Inherently  wrong  or  vicious.    Railway  v.  Keller.  358. 

19.  An  affidavit  conforming  to  the  provisions  of  article  2312  of  the  Revised 
Statutes  Is  a  sufficient  predicate  for  the  Introduction  of  a  certified  copy  from 
the  proper  record.  A  specific  statement  of  the  acts  of  diligence  in  searching 
for  a  lost  deed  Is  only  necessary  when  It  Is  sought  to  prove  the  contents 
thereof  by  parol  under  the  rules  of  the  common  law.  Williamson  v. 
"Wortc,   369. 

20.  An  affidavit  of  forgery  puts  the  party  asserting  the  Impugned  deed 
upon  proof  of  Its  execution.  The  Inability  of  the  defendants  to  produce  the 
original  having  been  shown  by  the  affidavit  of  one  of  them,  a  certified  copy 
from  the  proper  record  was  admissible  as  evidence;  and  if  such  copy  should 
show  that  the  deed  had  been  recorded  for  more  than  thirty  years  it  would 
be  evidence  of  such  ancient  document  with  the  necessary  corroborative  proof 
derived  from  the  certificate  of  acknowledgrment.     Id. 

21.  But  the  copy  received  In  evidence  In  this  cafse  was  not  from  any  record 
authorized  by  law.  It  was  the  copy  of  a  certified  copy  from  the  records  of  a 
parent  county  recorded  in  the  records  of  the  new  county  without  authority  of 
law,  and  hence  had  no  legal  standing  as  evidence.    Id. 
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22.  The  defendant  claimed  under  a  lost  deed  f^om  the  patentees  to  one  8. 
and  deraigmed  title  to  themselves  from  M.  and  G.*  the  grantees  of  the 
widow  of  S.,  again  a  married  woman,  in  a  deed  in  which  she  was  not  joined 
by  her  husband.  Held,  that  while  this  Isust  mentioned  deed  was  void  because 
executed  without  the  Joinder  of  the  husband,  and  inoperative  to  pass  title,  the 
original  was  admissible  for  the  purpose  of  corroborating  the  evidence  of  the 
validity  of  the  deed  from  the  patentees  to  S.    Id. 

23.  On  the  issue  of  title  to  personal  property  claimed  by  both  plaintiff  and 
defendant  as  purchaserls  from  a  former  owner,  his  written  bill  of  sale  to  one 
executed  long  after  he  had  sold  the  property  was  irrelevant  and  should  have 
been  excluded.    Wooley  v.  Bell,  390. 

24.  Evidence  of  the  statements  or  admissions  of  an  agent  are  not  adndati- 
ble  to  prove  his  agency.  Likewise  it  was  error  to  admit  evidence  to  prove 
agency  by  reputation.    Dyer  v.  Winston,  412. 

25.  In  an  action  of  damages  against  a  railroad  company  for  injury  to  cattle 
during  shipment,  plaintiffs  claim  for  the  damages  as  originally  presented,  in 
a  sum  less  than  sued  for,  and  at  a  time  when  no  controversy  had  arisen  as  to 
the  amount  of  defendant's  liability,  can  be  given  in  evidence  against  him  as 
an  admission,  and  a  charge  that  the  Jury  should  not  consider  It,  if  it  was  an 
offer  to  compromise,  was  uncalled  for  and  erroneous.    Railway  v.  Smith,  52», 

26.  The  trial  court  did  not  err  in  refusing  to  admit  the  testimony  of  the 
defendant  as  to  his  transactions  with  the  deceased  mother  of  the  plaintiff  in 
her  life  time.    Bridge  v.  Carter,  591. 

27.  An  abandoned  pleading  is  admissible  in  evidence  as  an  admisBloa 
against  interest,  and  like  any  other  admission  is  open  to  explanation  on 
contradiction.     Mill  Co.  v.  Mcllhenny,  592. 

28.  Where  A.  obtained  Judgment  agaimst  T.  for  the  recovery  of  school  land 
not  patented  or  paid  out  to  the  State,  a  copy  of  such  Judgment,  when  filed 
in  the  General  Land  Office,  becomes  an  archive  thereof,  and  could  be  proved 
by  a  certified  copy  of  it  made  by  the  Commissioner.     Trevey  v.  Lowrie.  601 

29.  In  an  action  against  a  county  treasurer  and  his  sureties  the  amount  of 
the  school  fund  received  by  such  treasurer  could  be  shown  by  deposition  of 
the  State  Comptroller  having  attached  thereto  copies  of  warrants  drawn  by 
his  predecessor  for  the  school  fund  of  the  years  in  question  in  favor  of  the 
county  treasurer  upon  the  county  tax  collector,  showing  receipt  of  their 
amounts  by  the  county  treasurer  indorsed  thereon,  such  warrants  with  their 
indorsements  being  kept  by  the  Comptroller  in  the  performance  of  his  official 
duties  and  being  archives  of  his  office.  There  waa  no  error  in  also  admitting" 
in  evidence  a  statement  of  the  account  of  the  county  treasurer  kept  In  the 
office  of  the  State  Treasurer  and  certified  to  by  him  as  correct.  Harper  v. 
Marion  County,  663. 

30.  Abandoned  pleadings  containing  admissions  against  interest  are  ad- 
missible in  evidence,  and  it  is  immaterial,  upon  the  question  of  admissibility^ 
that  they  are  not  signed  or  sworn  to  by  the  party  sought  to  be  bound.  Rail- 
way V.  Goggin,  667. 

Exceptions. 

Without  any  made,  auditor's  report  conclusive.    See  Auditor's  Report,  1. 

Special  exceptions  to  pleading  on  a  contract.    See  Pleadings.  13. 

1.  As  between  the  plaintiff's  demand  for  a  balance  due  and  defendant's 
answer  that  they  had  paid  out  for  him  niore  than  they  received,  the  Issue 
was  one  merely,  of  balancing  accounts  and  eliminating  such  items  as  ml^ht 
be  shown  to  be  erroneous.  In  such  a  contest  a  special  exception,  as  was 
urged  by  defendants,  entitles  the  party  to  have  the  opposing  claim  properly 
itemized.     Marlin  v.  McCutheon,  387. 

Execution  Sale. 

As  caistlng  no  cloud  on  title  of  the  equitable  owner.    See  Injunotlon,  8. 

While  the  mere  inadequacy  of  price  will  not  authorize  the  setting  aside  of 
a  sheriffs  sale  otherwise  regular,  the  rule  is  as  well  settled  that  he  who  In- 
vokes the  doctrine  against  a  hidden  vice  must  be  a  bona  fide  purchaser  for 
value.  In  this  case  the  gross  disproportion  between  price  paid  and  value  was 
sufficient  to  put  the  parties  on  notice,  and  the  advantage  taken  was  con- 
structive fraud.  Under  the  circunnsttances  the  court  should  have  required 
the  refunding  of  the  price  paid  at  the  sheriffs  sale.  Carpenter  v.  Ander- 
son,   484. 

Executor. 
Deed  by  foreign  executor  held  Invalid.     See  Foreign  Execiftor. 

Exemplary  Damages. 
Dependent  on  right  to  actual  damages.    See  Damages,  8. 
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Expert  Evidence. 

1.  Where.  In  an  action  by  a  railroad  employe  for  personal  injury,  plaintiff 
testified  that  he  had  been  in  the  railroad  business  for  more  than  twenty 
yeare  as  a  brakeman  and  conductor,  and  was  inspector  of  cars  for  four  years, 
he  showed  himself  qualified  to  testify,  as  an  expert,  whether  a  defect  in  a 
brakestaff  which  caused  his  injuries  could  have  been  discovered  by  "proper 
Inspection.    Railway  v.  Collins,  58. 

2.  Plaintiff  having  so  shown  himeelf  qualified  to  testify  as  an  expert,  it 
was  harmless  error  for  him,  in  answer  to  a  question,  to  state' that  he  was 
qualified  to  testify  as  to  whether  the  defect  in  question  was  diecoverable  by 
proper  inspection;  and  his  testimony  on  the  point  was  not  objectionable  as 
beingr  a  conclusion.    Id. 

3.  Witnesses  held  qualified  to  testify  as  experts,  and  argument  of  counsel 
held  not  Improper.    Packing  Co.  v.  Dorsey,  566. 

False  Representations. 

Defendants,  who  were  lessees  of  certain  lands,  sublet  them  to  plaintiffs, 
subject  to  a  sale  thereof  by  the  owner.  Thereafter  plaintiffs  brought  this 
suit  for  damages  against  defendants  for  wrongfully  depriving  them  of  the 
lands  by  means  of  false  and  fraudulent  representations  that  they,  defendants, 
had  purchased  the  lands  from  the  owner.  Held,  that  plaintiffs  had  mistaken 
their  remedy  and  lost  their  right  by  voluntarily  surrendering  the  possession, 
■since  the  representations,  if  false,  were  not  material,  as  a  sale  of  the  land 
to  the  defendants  would  not  have  affected  plaintiffs'  rights  as  their  sifb- 
lessees  or  terminated  the  sublease,  as  a  sale  to  third  parties  would  have  done. 
Fumeaux  v.  Webb,  560. 

pees. 

See  Attorney  Fees. 

Fellow  Servant. 

Person  in  charge  of  railroad  engine  and  the  assistant  hostler  are.  See 
AMumed  Risk,  2. 

1.  A  railroad  employe  engaged  in  taking  rails  from  a  hand  car  and  laying 
them  permanently  on  the  track  is,  under  the  statute,  a  fellow  servant  with 
another  employe  who,  at  the  foreman's  direction,  gives  the  calls  which  control 
the  manner  of  the  work,  but  who  exercises  no  other  authority  over  the  men. 
Sayes'  Civ.  Stats.,  art.  4560h.    Lakey  v.  Railway,  44. 

2.  Employes  engaged  in  taking  rails  from  a  hand  car  and  laying  them  on 
the  ties  and  heeling  them  ready  for  the  splkers  were  not  "operating  the  car," 
and  hence  not  exempted  from  the  fellow  servants*  doctrine  on  that  ground. 
Sayles'  Civ.  Stats.,  art.  4560f.  Texas  &  P.  Ry.  Co.  v.  Webb,.  81  Texas  Civ. 
App.,  498,  72  S.  W.  Rep.,  1044,  distinguished.     Id. 

3.  Employes  of  a  brewing  plant  whose  duties  are  to  stack  kegs,  wash  kegs, 
and  the  employe  whose  duty  is  to  direct  that  work  are  fellow  servants,  each 
assuming  the  risk  of  the  negligence  of  the  other.    Ice  Co.  v.  Pisch,  684. 

4.  A  keg  washer  in  the  employ  of  a  brewery  knew  of  the  slanting,  slippery 
condition  of  the  brewery  floor  and  of  the  effect  upon  the  same  of  the  energy 
of  an  engine  used  in  the  business.  Held  that  he  assumed  the  risks  in  accept- 
ing the  employment.     Id. 

Final  Judgment. 

Where  defendant's  cross  action  was  not  disposed  of.    See  Appeal.  1. 

Original  Judgment  in  the  court  below  was  In  favor  of  all  the  defendants 
against  all  the  plaintiffs.  One  of  the  several  plaintiffs  alone  appealed  to  the 
Court  of  Civil  Appeals,  and  that  court  reversed  the  Judgment  as  to  him.  the 
mandate  reciting  that  the  Judgment  of  the  trial  court  as  to  the  nonappealing 
plaintiffs  was  left  undisturbed.  Held,  that  the  Judgment  was  a  final  one,  and 
the  court  having  Jurisdiction  of  the  parties  and  the  subject  matter,  and  the 
same  not  having  been  set  aside  as  to  the  nonappealing  parties,  was  res 
adjudicata  as  to  them.    Stipe  v.  Shirley,  223, 

Fire  Department. 

Liability  of  city  for  personal  injury  caused  by.  See  Municipal  Corpora- 
tion. 1,  2. 

Fire  Insurance. 

1.  Where  a  fire  policy  provided  that  in  case  of  loss  and  disagreement  as 
to  value  appraisers  were  to  be  appointed  who  were  to  make  an  award  "as  to 
loss  and  damage  of  such  property  of  the  insured  as  was  alleged  to  have  been 
covered  by  the  policy,"  the  appraisers  had  no  right  to  refuse  to  appraise 
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Fire  Insurance — continued. 

certain  articles  of  property  alleged  by  the  Insured  in  his  claim  to  have  been 
destroyed,  and  their  appraisement  omitting  such  Items  was  void.  Insurance 
Co.  V.  Bell.  11. 

2.  By  standing  on  the  validity  of  the  appraisement  so  made,  the  company 
waived  its  right  to  a  proper  and  valid  appraisement.    Id. 

3.  Dental  books  are  not  covered  by  a  policy  on  the  furniture,  chairs,  gas 
apparatus,  pictures,  paintings,  instruments,  "appliances  and  materials  inci- 
dental to  a  dental  office."    Id. 

4.  Where  the  charge,  in  an  action  on  a  fire  policy,  erroneously  permitted 
the  Jury  to  consider  the  value  of  the  dental  books,  and  the  value  of  other 
articles  was  also  sharply  contested  in  the  evidence,  such  error  could  not  be 
held  harmless  on  the  ground  that  the  other  articles  more  than  covered  the 
insurance.     Id. 

5.  Evidence  in  an  action  on  a  fire  policy  held  to  sustain  a  finding  that  the 
insured  property  did  not  belong  to  plaintiff  at  the  time  it  was  insured,  but  to 
a  woman  with  whom  he  was  living  in  adultery,  and  that  the  insurance  agent 
was  not  gruilty  of  negligence  in  assuming  that  the  parties  were  husband  and 
wife  and  the  woman  the  owner  of  the  property,  as  they  represented  the  facts 
to  be.    McCarty  v.  Insurance  Co.,  122. 

6.  Where  the  defendant  pleaded  that  the  plaintiff  was  not  the  person  in- 
sured, but  did  not  deny  the  execution  of  the  policy,  this  was  not  a  plea  of  non 
est  factum,  and  did  not  require  to  be  verified  by  affidavit.    Id. 

7.  The  woman,  who  had  procured  the  insurance  of  the  property  as  her 
own  and  used  the  man's  name  as  her  own.  being  on  the  stand  as  a  witness 
for  him  (plaintiff),  it  was  competent  for  defendant  to  inquire  as  to  her  rela- 
tion with  the  plaintiff,  both  to  impeach  her  credibility  and  to  establish  facts 
material  to  the  defense.    Id. 

8.  It  was  competent  to  prove  the  statements  of  the  woman  as  to  the 
ownership  of  the  property,  etc.,  made  in  procuring  the  insurance.  Even  if 
the  property  was  not  hers,  she  was  shown  to  have  been  plaintifTs  agent  in 
procuring  the  insurance.    Id. 

9.  Held  also,  that  the  evidence,  which  is  set  forth,  and  which  tended  to 
show  a  conspiracy  between  the  woman  and  plaintiff  to  procure  the  Insurance 
and  bum  the  property,  warranted  proof  of  the  statements  of  the  woman  as 
being  those  of  a  coconspirator.    Id. 

10.  The  woman  having  testified  that  plaintiff  was  the  exclusive  owner 
of  the  property,  it  was  competent  to  impeach  her  by  showing  that  shortly 
after  the  fire  she  told  a  third  person  that  if  the  company  would  not  prosecute 
her  for  arson,  she  would  give  up  the  policy,  and  that  plaintiff  had  nothing  to 
do  with  it,  as  everything  belonged  to  her.    Id. 

Fixtures. 

Vendors  lien  prevails  as  to,  over  subsequent  mechanic's  lien.  See  Vendor's 
Lien,  2. 

Forbearance. 
As  releasing  surety.    See  Contract,  4;  Notes,  5. 

Foreclosure  of  Lien. 

Joinder  of  junior  mortgagee  in — ^venue  as  to  him.    See  Parties.  1. 

The  district  court  has  jurisdiction  over  a  suit  to  foreclose  a  vendor's  Uen 
on  land  irrespective  of  the  amount  involved,  and  may  render  judgment 
against  the  Hen,  but  for  the  debt,  though  it  be  less  than  the  Jurisdictional 
amount.     Bridge  v.  Carter,  591. 

Forfeiture. 
Of  insurance  by  failure  to  pay  monthly  dues.    See  Custom,  1. 

Foreign  Corporation. 

With  line  of  road  extending  into  Texas — suit  against.    See  Venue.  5. 

Doing  business  In  Texas,  may  be  sued  here  by  nonresident.  See  Juris- 
diction, 6. 

Foreign  Executor. 

1.  The  will  of  a  foreign  decedent  did  not  contain  any  provision  exempt- 
ing the  estate  from  administration  by  the  probate  court,  and  conferred  no 
authority  upon  the  executor  named  therein  to  dispose  of  any  property  of  the 
estate  situated  in  Texas.  Under  such  conditions,  and  there  having  been  no 
administration  of  the  decedent's  estate  by  a  probate  court  of  this  State  with 
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Foreign  Executor — continued. 

order  of  sale  to  the  executor,  his  sale  of  lands  belonging  to  the  estate  was 
void,  and  was  not  validated  by  the  Act  of  1893,  article  1879a,  Revised  Stat- 
utes, and  deed  executed  by  said  executor  was  properly  rejected  as  evidence. 
League  v.  Williamson.  647. 

2.  The  mere  recitals  in  a  deed  by  an  executor  of  a  party's  locative  Interest 
In  a  land  certificate  is  not  evidence  of  any  contract  between  the  party  and 
the  decedent  for  the  location  of  land,  or  that  the  party  located  the  land.    Id. 

Foreign  Guardian. 

Deed  by,  held  invalid.    See  Deed,  1. 

Forgery. 

Affidavit  of,  in  case  of    ancient  instrument  lost.    See  Evidence,  20. 

Fraternal  Insurance. 

Forfeiture  through  failure  to  pay  monthly  dues  held  not  waived.  See  Cus- 
tom, 1. 

1.  The  by-laws  of  a  fraternal  insurance  organization  provided  that  the 
printing  in  the  official  organ  of  any  notices  required  to  be  given  the  members 
when  such  notices  are  signed  and  attested  by  the  proper  officers,  shall  be 
deemed  a  legal  and  sufficient  service.  They  further  required  the  supreme 
record  keeper  of  the  order  to  compile  and  arrange  for  publication,  subject  to 
the  approval  of  the  board  of  trustees,  all  amendments  to  the  by-laws  adopted 
by  the  supreme  legislative  body.  Held,  that  such  provisions  of  the  by-laws 
did  not  condition  the  validity  and  force  and  efTect  of  amendments,  regularly 
adopted,  upon  their  publication  in  the  official  organ.  Eversburg  v.  Supreme 
Tent,  549. 

2.  Recitals  in  an  application  to  a  fraternal  Insurance  organization  for 
membership  wherein  the  appellant  agreed  to  be  bound  by  the  laws  of  the 
order  then  in  force  or  that  might  thereafter  be  adopted,  Is  a  recognition  of  the 
right  of  the  order  to  change  its  by-laws,  and  a  consenting  In  advance  by  the 
applicant  to  be  bound  by  any  changes  that  might  be  made.  Such  an  agree- 
ment is  valid  and  binding  upon  the  applicant  so  admitted  to  membership,  and 
upon  the  beneficiaries  under  his  certificate.    Id. 

Fraud. 

In  execution  of  written  contract — insufficient  allegations.    See  Pleading,  4. 
In  obtaining  loan  on  homestead.    See  Homestead,  4,  5. 

Fraudulent  Conveyance. 

Of  homestead — notice  of.     See  Homestead,  3. 

An  insolvent  merchant  transferred  his  entire  stock,  worth  about  $1000,  to 
plaintiff,  to  whom  he  owed  $400,  the  price  being  $2000,  and  plaintiff,  after 
crediting  his  debt,  executed  his  notes  for  the  remaining  $1600.  Plaintiff  was 
Insolvent,  was  a  farmer,  and  purchased  without  taking  an  Inventory,  examin- 
ing the  stock  or  asking  the  price  of  any  article,  and  allowed  the  seller  to 
remain  in  possession  thereafter.  Held,  that  the  evidence  clearly  showed  a 
fraudulent  sale,  and  at  least  legal  or  constructive  fraud  on  the  part  of  the 
buyer,  who  had  exercised  no  diligence  whatever  to  learn  of  any  fraudulent 
purpose  on  the  part  of  the  seller  to  defeat  the  claim  of  his  creditors.  Bloss- 
man  v,  Friske,  191. 

Fundamental  Error. 
Want  of  Jurisdiction  of  court  below.     See  Appeal,  2. 
Failure  to  dismiss  plea  of  intervention  barred  on  its  face.    See  New  Trial,  3. 

Garnishment. 

The  garnishee  was  required  by  the  writ  to  answer  at  the  March  term.  The 
original  suit,  filed  concurrently,  was  set  by  agreement  for  trial  on  March  11th. 
The  garnishee's  answer  denying  liability  was  verified  on  March  7th.  On  March 
9th  the  attorneys  for  the  plaintiff,  with  knowledge  of  the  unfiled  answer,  and 
of  its  contents,  and  without  notice  to  the  garnishee  or  his  attorney,  caused 
the  garnishment  proceedings  to  be  dismissed.  Under  this  state  of  case  the 
trial  court  erred  in  sustaining  demurrers  to  a  motion  of  the  garnishee  to 
retax  the  costs  in  the  proceeding,  and  allow  him  attorney's  fees  for  the  prep- 
aration of  his  answer.    Fire  Ins.  Co.  v.  Bailey,  662. 

.General  Land  Office. 

Archives  of.     See  Power  of  Attorney,  2. 
Commissioner's  certificate.     See  School  Land,  5,  10. 
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Guardian. 
Deed  by  forelgrn,  held  invalid.     See  Deed,  1. 

Harmless  Error. 

Charire  erring  to  complainant's  advantagre.    See  Practice  on  Appeal,  3,  10. 

In  admission  of  improper  evidence.  See  Personal  Injury,  1;  Practice  on 
Appeal,  7,  14.  ^ 

In  charge — cured  by  subsequent  paragraph.    See  Charge,  1;  Assumed  Risk,  6. 

In  Joining  actions,  where  charge  submitted  but  one  issue.  See  Joinder  of 
Actions,  2. 

Hearsay. 

Evidence  as  to  old  land  corners.    See  Boundaries,  3,  4. 

Count  of  sheep  made  by  one  person  and  noted  down  in  a  book  by  the 
witness,  then  present.    See  Evidence,  14. 

Where  a  witness  testified  positively  to  the  correctness  of  a  statement 
attached  to  his  deposition,  rendered  by  him  as  agent  and  showing  the  sale  of 
certain  cattle,  their  weight,  price,  etc.,  and  in  reply  to  a  cross -interrogatory 
asking  if  he  weighed  the  cattle  he  replied  that  he  did  not,  but  his  yard  man 
did,  this  was  not  sufficient  to  exclude  the  deposition  on  the  ground  of  hearsay, 
as  it  did  not  rebut  the  inference  to  be  drawn  from  the  previous  answer  that 
he  was  present  when  the  cattle  were  weighed.    Railway  v,  Daugherty,  267. 

H^irs. 

Suit  by,  to  set  aside  judgment.    See  New  Trial,  2. 

Deed  by,  as  divesting  all  interest  in  land  certificate.    See  Deed,  S. 

Right  of  action  not  surviving  to.    See  Injuries  Resulting  in  Death,  1. 

Heirship. 

Proof  of.    See  Evidence,  5,  8. 

Homestead. 

1.  A  mortgage  of  a  portion  of  200  acres  actually  occupied  as  a  homestead 
is  invalid,  though  for  the  purpose  of  procuring  the  loan  the  husband  and  wife 
represented  their  homestead  as  including  adjoining  land  owned  and  occupied 
by  another,  and  included  that  in  the  homestead  desigrnated  and  surveyed  for 
the  purpose  of  showing  an  apparent  excess  over  the  200  acres  and  mortgaging 
such  excess.    Sheckles  v.  Lewis,  8. 

2.  When  the  agreement  to  include  land  in  a  lien  to  secure  a  debt  was 
made  before  the  land  was  acquired,  and  before  the  land  was  Improved  or 
occupied  as  a  homestead,  the  lien  thus  created  would  prevail  over  the  home- 
stead right.  It  is  a  principle  of  our  homestead  law  that  all  liens  upon  land 
upon  which  a  homesetead  is  established,  which  were  created  prior  to  the 
establishment  of  the  homesetead,  are  superior  to  the  homestead  claim.  Fer- 
guson V.  Connally,  245. 

3.  See  the  opinion  for  the  substance  of  proo^  held  abundant  to  put  the 
plaintiff  on  notice  of  the  homestead  nature  of  the  property  involved,  the 
fraudulent  character  of  the  notes  executed  and  on  which  the  action  is  based', 
and  hence  to  have  demanded  a  contrary  judgment.    Harbers  v.  Ijevy,  480. 

4.  Defendants,  acting  upon  the  suggestion  of  the  local  agent  of  a  loan 
company,  and  in  order  to  obtain  a  loan  upon  homestead  property,  conveyed 
it,  without  consideration,  to  ^a  third  party,  who  obtained  the  loan  and  was 
to  reconvey  the  property.  In  an  action  brought  by  a  purchaser  of  the 
property  under  the  trust  deed  given  to  secure  the  loan  defendants  asserted 
their  homestead  rights,  and  the  cause  having  been  submitted  on  special  issues, 
the  jury  found  (1)  that  defendants  made  a  fictitious  and  simulated  deed  of 
the  property  to  such  third  party  for  the  purpose  of  deceiving  the  loan 
company  and  procuring  In  that  way  a  loan  that  would  not  otherwise  have 
been  made;  (2)  that  the  local  agent  helped  and  aided  defendants  in  the  trans- 
action, and  had  notice  of  the  facts;  (3)  that  such  deed  to  the  third  party  was 
for  the  purpose  only  of  divesting  the  homesetead  character  of  the  property 
0o  as  to  get  it  in  shape  to  secure  the  loan.  Held,  that  such  fldings  were 
contradictory,  ambiguous  and  uncertain,  and  did  not  authorize  a  judgment 
for  the  plaintiff.     Taylor  v.  Flynt,  664. 

5.  The  loan  company  would  be  exempt  from  notice  because  of  the  knowl- 
edge of  its  agent  only  in  case  there  was  a  purpose  to  deceive  and  defraud  to 
which  the  agent  was  a  party,  and  this  would  involve  the  idea  that  the  ag**nt 
and  defendants  knew,  at  the  time,  that  the  security  was  a  nullity,  and  that 
the  loan  company  was  to  be  kept  in  ignorance  of  the  true  facta  and  therebr 
deprived  of  security.     Id. 
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Idem  Sonans. 
See  Pleading:,  11. 

1.  "Doorley"  and  "Dooley*'  are  Idem  sonans.    Land  Co.  v.  Dooley,  636. 

2.  All  the  proof  showing  that  "Doorley"  named  In  the  patent  was  the 
identical  "Dooley"  named  in  the  field  notes,  there  was  no  error  in  the  ad- 
mission in  evidence  of  the  field  notes  as  recorded  in  the  county  surveyor's, 
office.    Id.  e 

Impaaohment  of  Witness. 

By  showing  weakness  of  mental  capacity  and  faculties  of  recollection.  See 
evidence,  11. 

By  showing  relations  with  party  calling  him.  See  Fire  Insurance,  7;  and 
contradictory  statements.  Fire  Insurance.  10. 

By  showing  indictment  for  perjury  pending  against  him  (in  cross-examina- 
tion only).    See  Witness,  1. 

Inoumforance. 

As  constituting  breach  of  wan'anty.    See  Sale  of  Land,  3. 
Special  wdrranty  not  relieving  against    See  Warranty,  1. 

Independent  Executor, 

Suit  against,  equivalent  to  presentation  of  claim.    See  Estates  of  Decedents. 

Indorser. 
Suit  against,  at  first  term;  excuse  for  delay.    See  Notes,  1-3. 

Injunction. 

To  enforce  water  right.    See  Riparian  Proprietors,  3. 

To  restrain  publishing  result  of  election.  See  Local  Option  Election,  1,  2; 
Contested  Election,  4. 

1.  To  authorize  an  Injunction  to  restrain  execution  under  a  judgment  by 
default  it  devolves  upon  the  defendant  in  the  execution  to  show  not  only  a 
clear  case  of  merit  but  a  clear  case  of  diligence.  That,  as  defendant  in  the 
original  proceeding,  the  complainant  relied  upon  the  promises  of  an  agent 
to  employ  counsel  and  prepare  the  cause  for  trial,  and  upon  his  statements 
that  he  had  done  so,  is  not  a  showing  of  diligence.    Insurance  Co.  v.  Berry,  228. 

2.  Injunction  will  lie  to  restrain  tlfe  enforcement  of  a  law  that  is  void 
where  its  threatened  enforcement  will  render  worthless  the  property  of  the 
complainant,  destroy  his  business,  and  do  him  irreparable  injury.  Sweeney  v. 
Webb,  324. 

3.  A  bank,  having  a  judgment  against  W.  I.,  levied  an  execution  on  land 
of  which  he  was  in  possession,  the  equitable  ownership  of  which,  by  virtue 
of  a  parol  trust,  was  in  his  children,  for  whom  he  held  in  trust,  while  the 
legal  record  title  was  in  M,  I.,  who  held  it  in  trust  for  the  children.  Held, 
that  the  children  were  not  entitled  to  an  Injunction  to  restrain  the  sale, 
as  it  would  not  have  affected  their  equitable  title  or  cast  a  cloud  upon  it, 
and  an  action  of  trespass  to  try  title  would  afford  them  adequate  relief. 
Brown  v.  Ikard,  661. 

4.  The  case  was  not  one  requiring  the  aid  of  an  injunction  to  enforce 
the  equitable  rights  of  the  children,  since  neither  of  the  parties  holding  in 
trust  for  them  denied  their  rights  in  any  degree  whatever.    Id. 

Inj'uries  Resulting  in  Death. 

See  Action  for  Death. 

1.  An  action  for  injuries  to  the  person,  though  brought  by  the  injured* 
party  in  his  lifetime,  does  not  survive  in  favor*  of  his  heirs  or  legal  repre- 
sentatives, under  article  3353a,  Revised  Statutes,  where  the  death  of  the 
injured  person  afterwards  results  from  such  injuries;  the  actions  surviving 
under  that  statute  are  "other  than  those  resulting  in  death."  Ellyson  v. 
Railway,   1. 

2.  Expenses  caused  to  heirs  and  relatives  in  treating  the  injuries  of  de- 
ceased did  not,  as  a  cause  of  action  to  them,  survive  her  death  resulting 
form  such  injuries.    Id. 

Innocent  Purchaser. 
Under  judgment  falsely  reciting  service.    See  Justice  Court,  4. 

1.  A  person  can  not  be  regarded  as  an  innocent  purchaser  of  land  where  - 
one  of  the  deeds  constituting  an  essential  link  in  his  chain  of  title  is  void. 
Wren  v.  Rowland,  87. 

2.  An  agreement,  on  trial  of  a  boundary  case,  admitting  title  in  the  re- 
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spectlve  parties  to  the  land  called  for  in  their  deeds  "except  in  so  far  as  the 
same  may  be  defeated  by  the  agreed  boundary  line"  or  by  limitation,  would 
seem  to  preclude  one  of  them  from  avoiding  the  effect  of  the  agreed  boundary 
by  the  plea  of  innocent  purchaser.     Sloan  v.  King,  537. 

3.  Evidence  in  support  of  a  claim  to  defeat  the  eltfect  of  an  agreed 
boundary  line  on  the  defense  of  innocent  purchase  considered,  and  held  insuf- 
ficient to  require  reversal,  defendant  showing  no  paymenet  of  value  save 
from  the  recitals  in  his  deed,  and  the  proof  being  sufficient  to  sustain  finding 
that  he  bought  with  actual  or  implied  notice.    Id. 

Insolvency. 
As  showing  fraud  In  sale.    See  Fraudulent  Conveyance,  1, 

Inspection. 

Duty  of  master  In  relation  to.    See  Master  and  Servant,  2. 

Servant  may  assume  that  such  duty  has  been  performed.  See  Master  and 
Servant,  1,  4,  17. 

Insurance. 
See  Accident  Insurance;  Fire  Insurance;  FYaternal  Insurance. 

Intenft. 

See  Vendor's  Lien,  1. 

As  rendering  mortgagee  liable  for  conversion.    See  Landlord's  Lien,  2. 

As  bearing  on  question  of  bona  fide  settlement  on  land.    See  School  Land,  6. 

Interest. 

On  delinquent  taxes  recoverable.     See  City  Taxes,  1. 

Acceptance  in  advance — presumption  of  extension  of  note.    See  Surety,  3. 

Interstate  Commerce. 

Statutory  provision  forbidding  carriers  to  limit  liability  applies  to.  See 
Carriers  of  Passengers,  13. 

Intervention. 
Of  stockholders  not  allowed.     See  ^[pnsult,  1,  4. 

Intoxicating   Liquors. 
See  Liquor  Dealer's  Bond;  Local  Option  Election. 

Inventory. 

Additional,  may  be  returned.    See  Administration,  1. 

Invited  Error. 
By  request  for  the  instruction.    See  Charge,  5. 

Issues. 

Withdrawn  or  abandoned — charge  not  submitting  them.    See  Charge,  9,  10. 

Joinder  of  Actions. 
Of  debt  and  tort.    See  Venue,  3. 
Suing  one  in  his  individual  and  his  fiduciary  capacity.     See  Venue,  2. 

1.  It  is  now  well  settled  that  a  suit  for  the  foreclosure  of  a  mortgage  may 
be  Joined  with  an  action  for  conversion  of  mortgaged  property — following 
Cobb  V.  Barber,  92  Texas,  309.    Cassidy  v.  Willis,  289. 

2.  It  seems  that  there  was  no  error  in  overruling  exceptions  to  a  joinder 
of  causes  of  action  in  tort  and  upon  contract,  growing  out  of  the  same 
transaction,  but,  if  error,  it  was  harmless  where  but  one  of  such  issues  wait 
submitted  to  the  jury.    Packing  Co.  v.  Dorsey,  565.. 

Joinder  of  Parties. 

Action  against  tenant  for  rent  and  junior  mortgagee  who  had  converted  the 
property.     See  Parties,  1. 

Of  husband  in  wife's  suit.    See  Wife's  Separate  Property,  2. 

To  avoid  multiplicity  of  suits.     See  Venue,  1. 

Joint  Defendants. 

Right  of  one  to  open  and  conclude.     See  Trial.  2. 

Joint  control  and  management  as  rendering  liable.  See  Master  and  Servant, 
6,  7,  15;    Negligence,  7. 

See  also.  Removal  of  Cause,  1. 
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Judgment. 

See  Final  Judgment. 

Direct  attack  upon.     See  Justice  Court,  2. 

Void  or  voidable — service  falsely  recited.     See  Justice  Court,  4. 

1.  While  It  may  not  be  necessary  to  make  all  the  various  holders  of  a 
series  of  vendor's  Hen  notes  parties  to  a  foreclosure  suit  brought  by  the 
holder  of  one,  yet  It  is  better  practice  to  do  so,  and  It  is  undoubtedly  true  that 
only  those  are  affected  by  the  Judgment  who  are  brought  in.  Soule  v.  Rat- 
cliff,   260. 

2.  A  direct  proceeding  to  vacate  a  Judgment  rendered  on  process  by  publi- 
cation procured  by  fraud  is  not  barred  until  four  years  from  the  time  when 
the  fraud  was  or  should  have  been  discovered.    Rose  v.  Darby,  341. 

Judicial  Discretion. 

In  permitting  leading  questions  to  lady  witness.    See  Leading  Questions,  2. 
In  setting  aside  nonsuit  to  allow  plea  of  intervention  to  be  filed.     See  Non- 
suit, 1. 

In  admitting  evidence  after  argument  begun.    See  Trial,  3. 

Jurisdiction. 

Want  of,  noticed  without  objection  raised.     See  Appeal,  2. 
Of  probate  court,  after  death  of  administrator.    See  Administration,  1. 
Of  Justices  of  the  peace.    See  Justice  Court,  1. 
Of  district  court.     See  Foreclosure  of  Lien,  1. 

Notice  of  essential  to,  in  statutory  contest  of  election.  See  Contested  Elec- 
tion,  1,   3. 

1.  Where  plaintiff  conveyed  land  to  defendants  by  a  deed  which  was 
absolute  on  its  face  but  in  fact  a  mortgage,  and  defendants  sold  the  land  to 

tn  innocent  purchaser  without  notice  of  the  trust,  plaintiffs  action  to  recover 
amages  for  the  fraudulent  conversion  was  not  one  to  try  title  to  land,  nor 
one  In  which  the  title  to  land  was  directly  Involved,  that  Issue  being  only 
an  incidental  one,  and  the  amount  claimed  being  within  the  Jurisdiction  of 
the  county  court.  It  had  Jurisdiction  to  try  the  case.    Espey  v.  Boone,  83. 

2.  Where  one  has  been  deprived  of  his  title  to  land  by  the  wrongful  and 
fraudulent  act  of  another,  he  may  sue  for  the  value  of  the  land,  and  is  not 
restricted  to  an  action  for  the  land  Itself.  Willis  v.  Morris,  66  Texas,  28,  dis- 
tinguished.    Id. 

3.  The  county  court  has  Jurisdiction  of  a  distraint  for  rent  exceeding  $200 
in  amount,  though  less  than  that  amount  of  the  claim  has  fallen  due  when  the 
writ  was  sued  out.    Allen  v.  Brunner,  128. 

4.  Such  suit  was  properly  brought  against  a  party  charged  with  the 
conversion  in  the  county  wliere  his  codefendants,  liable  with  him,  resided. 
Cobb  V.  Barber,  supra.  If  a  nonresident  of  the  State  his  appearance  and 
pleadings  subjected  him  to  the  Jurisdiction  of  the  court.  York  v.  State,  73 
Texas,  651.     Cassldy  v.  Willis,  289. 

5.  Where  the  plaintifrs  demand  is  reduced  by  demurrer  to  a  sum  less 
than  the  amount  of  which  the  court  would  have  Jurisdiction,  the  court  is 
without  authority  to  proceed  further,  and  the  case  should  be  dismissed.  Tele- 
graph Co.  V.  Arnold,  306. 

6.  The  courts  of  Texas  have  Jurisdiction  over  an  action  by  a  nonresident 
against  a  corporation  of  another  State  doing  business  in  Texas,  though  the 
action  be  not  one  in  rem.    Telegraph  Co.  v.  Shaw,  395. 

Jury  Trial. 

1.  Where  the  court,  after  the  regular  venire  of  Jurors  drawn  for  that  week 
by  the  Jury  commissioners  had  been  duly  impaneled,  discharged  them  for 
the  term  without  the  knowledge  or  consent  of  a  party  whose  case  was  set 
for  that  week,  It  was  error  for  the  court  to  compel  such  party,  over  objection 
duly  made,  to  take  a  jury  from  a  special  venire  selected  by  the  sheriff,  or 
else  waive  the  right  to  a  trial  by  Jur>\    Railway  v.  Pullen,  143. 

2.  Article  3150.  Revised  Statutes,  providing  that  a  challenge  to  the  array 
of  Jurors  may  be  made  only  on  the  ground  that  the  officer  summoning 
them  acted  corruptly,  applies  only  to  venires  summoned  by  the  sheriff  under 
a  valid  order  of  court,  and  dops  not  restrict  the  right  of  the  litigant  to 
question  the  power  of  the  court  to  order  a  venire  summoned.    Id. 

3.  Complaint  of  an  objectionable  Juror  will  not  be  heard  when  It  appears 
that  peremptory  challenge  was  available  to  the  party.  Yecker  v.  Traction 
Co.,  239. 

4.  No  error  to  defendant's  prejudice  was  shown  by  the  <fact  that  the  Jury 
took  with  them,  in  retiring  to  deliberate,  a  copy  of  the  message  for  delay  in 
delivery  of  which  It  was  sued.    Telegraph  Co.  v.  Shaw,  395. 
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Juttiee  Court. 
See  Appeal  Bond,  2. 

1.  Justices  of  the  peace  In  this  State  exercise  &  general  Juriadictlon  within 
their  limitations,  and  their  Judflrments  are  to  be  measured  and  estimated 
by  the  same  rules  as  apply  to  judgments  of  the  district  and  county  courts. 
Carpenter  v.  Anderson,  484. 

2.  A  proceeding  to  set  aside  a  judgment  of  a  Justice  court  Is  a  direct  and 
not  a  collateral  proceeding.  Whether,  therefore,  the  Judgment  was  void 
or  only  voidable,  the  court  properly  heard  proof  aliunde  on  the  issue  of 
service.    Id. 

8.  The  notice  in  lieu  of  citation  on  nonresident  defendants  provided  by 
article  1230  o^  the  Revised  Statutes  for  the  district  and  county  courts  does 
not  apply  to  justice  courts,  and  those  courts  can  not  procure  service  by  means 
of  such  notice.     Id. 

4.  The  rule  in  this  State  is  that  where  the  record  is  regular  on  Its 
face  strangers  may  deal  with  it  as'  of  absolute  verity,  and  this  even  where 
the  recital  of  personal  service  is  not  true  in  fact.  It  is,  it  seems,  a  question 
of  evidence  rather  than  jurisdiction.  So,  rights  acquired  under  such  Judg- 
ments, voidable  only,  by  innocent  strangers  for  value,  will  not  be  disturbed, 
the  wronged  party  being  relegated  to  his  remedy  against  the  plaintiff  who 
procured  the  false  recital  to  be  made.    Id. 

Killing  Stock. 

1.  In  an  action  for  the  value  of  a  horse  alleged  to  have  been  struck  and 
killed  by  a  railroad  engine,  a  charge  making  the  defendant  company  liable 
If  the  horse  was  frightened  and  thus  caused  to  go  on  the  track,  was  error 
where  there  was  no  evidence  of  the  animal  having  been  frightened.  Rail- 
way v.  Kennedy,  445. 

2.  Where,  in  such  action,  the  evidence  was  not  such  as  to  shift  the  burden 
of  proof  on  to  the  defendant  in  any  respect,  a  charge  that  the  Jury  should 
"render  a  verdict  in  favor  of  the  party  in  whose  favor  the  evidence  pre- 
ponderates," was  erroneous,  since,  in  the  event  the  Jury  had  believed  the 
evidence  evenly  balanced,  the  defendant  was  entitled  to  their  verdict,    Id- 

Knowledga. 

Of  agent  not  charging  principal — fraud.    See  Homestead,  6. 

Land. 

See  Sale  of  Land;   School  Land. 

Land  Certificate. 
Conveyance  of,  by  heirs.    See  Deed,  3. 

Landlord's  Lien. 

1.  Where  agricultural  products  grown  upon  rented  premises  are  pur- 
chased during  the  time  the  landlord's  lien  exist,  and  are  converted  by  the 
purchaser  to  his  own  use,  he  Is  liable  to  the  landlord  for  the  value  of  the 
property  to  an  amount  not  exceeding  the  rent.    Menslng  Bros.  v.  Cardwell,  IC 

2.  The  action  of  a  Junior  mortgagee  in  receiving  cotton  grown  upon  rented 
premises  within  thirty  days  after  its  removal  from  the  premises,  with  intent 
to  apply  it  to  the  payment  of  his  own  debt,  renders  him  liable  to  the  landlord 
for  a  conversion.     Id. 

3.  Where  cotton  grown  on  rented  premises  was.  in  violation  of  the  statute, 
removed  from  the  premises  without  the  landlord's  consent  and  sent  to  Junior 
mortgagees  of  the  tenant  at  Galveston,  this  was  a  conversion,  and  such 
junior  mortgagees  also  became  guilty  of  conversion,  whether  they  handled 
the  cotton  as  the  property  of  the  tenant  or  as  their  own.  Rev.  Stats.,  art 
3236.  Id. 

4.  That  the  landlord  permitted  his  tenant  to  dispose  at  a  part  of  the  crop, 
having  no  knowledge  of  a  third  party's  claim  against  the  tenant's  Interest 
does  not  amount  to  a  waiver  of  the  landlord's  lien  against  the  rest  of  the 
crop,  nor  an  estoppel  from  asserting  It  against  the  third  party.  Johnston  v. 
Klelnsmith,  236. 

5.  The  landlord's  statutory  lien  on  the  crop  for  supplies  and  advances 
during  the  year  the  crop  was  raised  is,  in  the  administration  of  an  Insolvent 
tenant's  estate,  superior  to  the  claim  of  the  widow  and  minor  children  fbr 
allowance  for  a  year's  support.    Walker  v.  Patterson's  Estate,  650. 

6.  The  landlord's  statutory  Hen  on  the  crop  for  rents  or  supplies  or  td- 
vances  is  held  to  apply  only  to  the  crop  raised  during  the  year  the  rent 
accrues  or  the  supplies,  etc.,  are  furnished.    Id. 
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7.  Article  2037  of  the  Revised  Statutes  is  merely  directory  as  prohibit- 
ing the  makingr  of  allowance  to  the  widow  at  the  same  term  of  court  at 
'^crhich  the  administrator  was  appointed,  and  that  the  allowance  was  then 
made  will  not  necessarily  reverse  a  Judsrment.    Id. 

Landlord  and  Tenant. 

When  the  tenant's'  goods  and  leased  premises  are  seized  under  attach- 
ments, the  occupancy  by  the  officer  is  that  of  the  tenant  so  far  as  to  entitle 
the  landlord  to  rent  for  the  balance  of  the  lease  year,  on  occupancy  for  a  part 
thereof  (Rev.  Stats.,  art.  3251),  though  the  tenant's  own  occupancy  was  termi- 
nated by  the  levy  before  such  year  began.    Allen  v.  Brunner,  128. 

Leading  Question. 

1.  A  question  which  may  be  answered  by  a  simple  "yes"  or  "no"  is  not 
leading  unless  the  form  of  the  question  suggests  the  answer  Railway  v. 
Collins,  58. 

2.  When  and  under  ^hat  circumstances  a  leading  question  may  be  put, 
is  a  matter  resting  in  the  sound  discretion  of  the  court.  See  illustration 
"Where  such  question  was  properly  allowed  in  the  case  at  a  lady  witness 
testifying  to  the  effect  which  exposure  to  inclement  weather  had  upon  her 
menstruation.    Railway  v.  McCutcheon,  657. 

Lease. 

See  Landlord  and  Tenant. 

Surrender  of  possession  by  sub- lessees.    See  False  Represntations,  1. 

Cancellations  of,  by  Land  Commissioner.    See  School  Land,  14. 

1.  A  contract  for  the  lease  of  lands  which  showed  no  agreement  to 
lease  for  a  longer  term  than  one  year,  biit  that  it  could  have  been  termi- 
nated at  any  time  by  appellee  entering  into  possession,  and  that  it  was  not 
an  agrreement  which  was  not  to  be  performed  within  the  space  of  a  year.  Is 
not  within  the  statute  of  frauds.    Land  Co.  v.  Dooley,  636.  ' 

2.  Supplemental  petition  setting  up  an  agreement  of  the  kind  mentioned 
was  not  subject  to  demurrer  for  not  alleging  that  the  agreement  was  in 
•writing;  that  was  matter  of  proof.    Id. 

3.  The  testimony  showing  that  T.,  under  whom  appellant  claimed,  was  a 
tenant  of  appellee  and  that  he  never  repudiated  his  tenancy,  limitations  was 
not  an  issue  in  the  case.    Id. 

l-agislature. 

Exercise  of  granted  power  in  part  only.     See  Local  Option,  5,  6. 

License. 

Of  physician,  as  necessary  to  recovery  by  him  for  services.    See  Physician. 

Licensee. 

Servant  stringing  wires  on  poles  of  another  company  by  permission.  See 
Master  and  Servant,  14. 

Lien. 

See  Foreclosure  of  Lien. 

Prior  lien  good  against  homestead  exemption.    See  Homestead,  2. 

Life  Insurance. 

Contract  between  owner  of  policy  and  the  beneficiaries.    See  Contract,  1. 

Limiting  Liability. 

Statute  forbidding,  applies  to  Interstate  commerce.  See  Carrier  of  Pas- 
sengers, 13. 

Limitations. 

Applies  to  action  to  recover  land  by  virtue  of  an  equitable  title.  See 
Trespass   to  Try  Title,   1. 

As  applicable  proceeding  to  vacate  Judgment.     See  Judgment,  2. 

In  proceeding  for  new  trial  by  unknown  heirs  cited  by  publication.  See 
New  Trial,  2,  3. 

1.  Where  a  married  woman  owning  land  in  her  seperate  right  remained 
under  coverture  from  the  time  she  acquired  the  title  In  1858  until  her 
death  in  1896,  which  was  after  she  had  instituted  suit  for  the  land,  the  de- 
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fendants.  who  had  gone  into  adverse  possession  during  such  period  oC 
coverture,  could  not  avail  themselves  of  limitations  as  a  defense  under  the 
three,  five  or  ten  years  statute.    Wren  v.  Rowland,  87. 

2.  The  statute  preventing  limitation  running  against  a  city's  claim  for 
taxes  (Acts,  July  4,  1879),  repealed  by  its  omission  from  the  Revised  Statutes, 
taking  effect  September  1,  1895,  but  re-enacted  by  Act  of  October  9,  1895, 
prevented  such  claims  from  becoming  barred;  if  regarded  as  affecting  only 
the  remedy,  and  therefore  retroactive  in  its  effect,  the  repealing  law  would 
be  unconstitutional  unless  a  reasonable  time  to  sue  was  allowed;  and  though 
what  was  a  reasonable  time  might  be  a  question  of  fact,  a  judgment  disallow- 
ing the  defense  of  limitation  would  be  treated  as  Involving  a  finding  that  a 
month  and  nine  days  was  not.    Greenlaw  v.  Dallas,  100. 

3.  The  principle  established  by  the  decisions  in  this  State  is  that  the 
cause  of  action  does  hot  accrue  until  the  happening  of  the  contingency  upon 
which  the  extent  of  liability  is  made  to  depend,  and  that  if,  at  the  instance 
of  the  defendant,  the  happening  of  the  condition  is  postponed  and  liability 
thereafter  repudiated  and  denied  by  him,  limitation  .will  then  commence  to 
run  from  the  time  of  such  denial  and  repudiation.    Strlbllng  v.  Moore,  297. 

4.  When  the  cause  of  action  Is  an  injury  resulting  from  the  alleged 
negligence  of  the  defendant,  the  time,  place  and  circumstances  of  which 
are  stated  In  the  original  petition,  which  is  filed  before  limitation  has  barred 
the  action,  llmitaton  can  not  be  pleaded  to  an  amendment  which  states 
more  fully  than  the  original  petition  the  results  of  the  injury,  and  which  Is 
filed  at  a 'time  when  the  statute  would  bar  a  recovery  on  a  suit  then  brought. 
Railway  v.  Tirres,   362. 

5.  Evidence  of  coverture  will  not  be  considered  when  the  coverture  of  the 
wife  has  not  been  pleaded  In  avoldanc  af  the  plea  of  limitation  set  up  against 
her.     Meineke  v.  Edmundson,  505. 

6.  A  charge  properly  presenting  the  defense  of  limitation,  but  not  di- 
rectly Instructing  to  find  for  defendant  if  the  facts  were  found  in  his  favor, 
can  not  be  complained  otf  by  him  for  that  defect  in  the  absence  of  a  requested 
instruction  supplying  the  omission.     Sloan  v.  King,  537. 

7.  Evidence  in  support  of  limitation  in  a  suit  for  land  considered,  and 
held  too  unsatisfactory  on  the  subject  of  defendant's  actual  possession  to 
require  the  reversal  of  a  judgment  against  him.     Id. 

Liquor  Dealer's  Bond. 

•  1.  The  statute  denounces  "loud  and  boisterous  talking  and  the  use  of 
indecent  or  vulgar  language"  In  liquor  saloons,  and  such  was  the  condition 
provided  again  In  the  bond,  Independent  of  Its  effect  as  calculated  to  "cause 
a  breach  of  the  bond" — following  State  v.  Curtis,  8  Texas  Civ.  App.,  505. 
Earl  v.  State,  161. 

2.  The  principle  of  law  which  Invalidates,  in  whole  or  in  part,  a  statutory- 
bond  upon  the  ground  that  its  conditions  are  more  onerous  than  required 
by  the  statute  under  which  It  was  executed,  does  not  apply  when  the  bond, 
voluntarily  executed  and  acted  upon,  Is  In  an  amount  In  excess  of  that 
required  by  statute.  In  any  event,  such  a  bond,  being  unattended  by  fraud 
upon  upon  the  obligors,  under  color  of  law,  would  be  valid  to  the  amount 
prescribed  by  the  statute.     Meador  v.  Adams,  167. 

3.  There  Is  no  merit  in  the  defense  to  an  action  on  a  liquor  dealer's  bond 
that  the  bond  is  invalidated  by  reason  of  the  fact  that,  at  different  times, 
the  business  authorized  by  the  license  was  temporarily  suspended  at  the 
place  authorized,  and  thansf erred  to  and  carried  on  at  other  places  without  a 
transfer  of  the  license.  The  Illegal  carrying  on  of  business  at  the  unauthor- 
ized places  could  not  affect  the  bond  as  applying  to  the  place  named  therein 
and  In  the  license.    McLeod  v.  State,  170. 

4.  In  an  action  upon  a  liquor  dealer's  bond  for  permitting  a  minor  to 
"enter  and  remain"  on  the  premises  where  liquor  was  sold.  In  violation  of  a 
provision  of  the  bond,  so  worded,  a  charge  of  the  court  which  was  susceptible 
of  the  construction  that  the  breach  alleged  would  be  shown  by  proof  that 
the  minor  had  been  permitted  to  either  enter  or  remain,  was  error.  Mlnter 
V.  State.  182. 

5.  Where  the  evidence  shows  that  the  minor  remained  only  long  enough 
to  get  a  drink,  and  the  transaction  was  therefore  a  mere  sale,  as  contra- 
distinguished from  what  must  be  meant  In  the  statute  by  "entering  and  re- 
maining," for  which  the  statute  provides  a  separate  penalty  from  that  for 
a  sale,  and  It  Is  further  shown  that  the  sale  was  In  good  faith,  being  made 
upon  a  well  grounded  belief  that  the  purchaser  was  of  lawful  age,  as  Indi- 
cated by  his  appearance  and  his  answer  to  a  question  as  to  his  age,  a  recovery 
for  breach  of  the  condition  against  entering  and  remaining '  can  not  be  had 
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on  such  proof  showing  merely  a  sale.  Construing  article  5060g,  Revised 
Statutes,  as  amended  by  the  Act  of  April  27,  1901.  Quails  v.  Sayles,  18 
Texas  Civ.  App.,  400,  not  followed.    Id. 

Lis  Pendent  Purchaser. 
Of  sequestered  property.     See  Sequestra tion»  1-3. 

Live.  Stock  Shipment. 

In  an  action  of  damages  for  injuries  to  stock  in  transit  to  market  It  was 
error  'for  the  court  to  charge  that  the  Jury,  in  estimating  the  damages, 
should  first  determine  what  was  the  reasonable  value  of  the  stock  in  the 
market  at  the  time  they  should  have  arrived,  "without  reference  to  the 
Injury  or  damage  sustained  by  them,"  and  from  this  deduct  their  value  in 
the  condition  In  which  they  did  arrive,  as  this  would  allow  plaintiff  damages 
for  such  injuries  as  were  necessarily  received  by  the  stock  In  transit.  Rail- 
way V.  Smith,  520. 

Local  Option  Election. 
See  Contested  JBlection. 

1.  The  publication  In  a  newspaper  of  the  result  of  a  local  option  election, 
a^ter  the  county  judge  has  selected  the  newspaper,  is  not  a  legislative  act, 
but  a  ministerial  one,  such  as  may  be  enjoined  by  writ  of  Injunction. 
Sweeney  v.  Webb,  324. 

2.  Where  it  Is  shown  that  the  putting  Into  effect  of  a  local  option  law 
and  its  theatened  enforcement  will  Imperil  and  destroy  the  pecuniary  rights 
of  one  lawfully  engaged  in  the  sale  of  intoxicating  liquors  within  the  limits 
of  the  prohibited  locality,  and  the  law  is  challenged  as  being  unconstitutional, 
a  court  of  equity  has  the  power  to  interfere  and  determine  the  contro- 
versy.    Id. 

3.  The  Constitution  (sec.  20,  art.  16)  requires  the  Legislature  to  enact  a 
law  whereby  the  voters  of  any  county,  justice  precinct,  town  or  city  (or 
any  such  subdivision  of  a  county  as  may  be  desigmated  by  the  commissioners 
court)  may  adopt  laws  prohibiting  the  sale  of  intoxicating  liquors  therein; 
and  article  3384,  Rev.  Stats.,  provides  that  the  commissioners  court  of  any 
county  may  order  such  election  for  the  county,  or  any  commissioner's  or 
justice's  precinct  or  school  district,  or  any  two  or  more  of  such  political 
subdivisions — not  specifically  mentioning  town  or  city;  but  by  other  provi- 
sions it  is  required  that  the  commissioners '  court  shall  order  such  election 
upon  petition  by  250  voters  of  any  county,  or  fifty  in  any  other  political  sub- 
division or  school  district  as  may  be  designated  by  said  court,  or  In  ai^y  city 
or  town,  and  it  Is  further  provided  that  the  right  of  a  city  or  town  to  have 
such  election  shall  not  be  denied  because  It  forms  a  part  of  one  of  such  other 
subdivisions,  and  that  no  city  or  town  shall  be  divided  in  holding  such  an 
election  for  any  of  such  other  subdivisions.  Held,  that  the  statute  sufficiently 
recognizes  the  right  to  hold  such  an  election  for  cities  and  towns,  and  is  not 
invalid  as  failing  to  comply  with  the  Constitution  In  that  respect.    Id. 

4.  The  statute  is  not  unconstitutional  because  it  does  not  allow  the  voters 
of  a  city  or  town,  when  prohibition  has  been  carried  for  the  entire  cotinty; 
to  repeat  or  vote  off  the  law  from  Itself  until  It  Is  repealed  in  the  entire 
county,  since  the  statute  places  cities  and  towns  on  the  same  footing  as  the 
other  subdivisions  in  this  respect.     Id. 

5.  The  Constitution  having  empowered  the  Legislature  to  enacts  a  statute 
authorizing  the  commissioners  court  to  subdivide  the  county  in  ordering 
local  option  elections,  such  statute  is  not  invalid  because  it  does  not  confer 
the  full  power  on  said  court,  but  authorizes  it  only  to  make  subdivisions 
subject  to  certain  limitations,  since  the  grant  of  the  greater  power  includes 
the  lesser.     Id. 

6.  If  the  Legislature  exceeded  its  power  in  authorizing  elections  for 
school  districts  and  commissioners  precincts,  so  that  elections  therein  would 
be  Invalid,  this  could  not  affect  the  validity  of  that  part  of  the  statute  pro- 
viding^ for  an  election  for  a  city  or  town,  as  authorized  by  the  Constitution.    Id. 

7.  The  statute  is  not  violative  of  the  Bill  of  Rights  and  the  fourteenth 
amendment  of  the  National  Constitution  in  that  it  discriminates  against  the 
Jews  by  interfering  with  their  use  of  wine  for  sacramental  purposes,  since 
In  this  respect  it  operates  upon  all  persons  alike.    Id. 

8.  Appellants,  not  being  physicians,  are  not  entitled  to  claim  that  the 
statute  is  Invalid  because  it  forbids  the  prescribing  of  intoxicating  liquors 
by  anyone  who  does  not  follow  the  practice  of  medicine  as  his  principal  and 
usual  calling,   thus   discriminating  against  those  who  practice  medicine  oc- 

33  Civ.— 46. 
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casionally;  and  besides,  the  entire  clause  as  to  physicians  could  be  eliminated 
without  invalidating  the  other  provisions  of  the  statute.    Id. 

9.  That  the  order  for  the  election  stated  that  it  would  be  held  for  the 
purposes  and  under  the  regrulations  prescribed  by  law,  Instead  of  by  law 
for  local  option  elections,  could  not  have  misled  the  voters  where  the  order 
provided  that  the  tickets  to  be  used  should  read  "for  prohibition/'  or  ''against 
prohibition."     Id. 

10.  The  local  option  law  of  Texas  is  not  unconstitutional  as  being  class 
legislation  in  that  it  discriminates  in  favor  of  those  citizens  who  are  in 
favor  of  prohibition  and  against  those  who  are  opposed  to  It.  Following  Kx 
parte  Fields,  39  Texas  Crlm.  Rep.,  50.    Id. 

Market  Square. 
See  Dedication,  1. 

Market  Value. 

It  was  error  to  permit  witnesses  who  testified  in  condemnation  proceed- 
ings that  they  did  not  know  the  market  value  of  the  land  to  state,  over 
objections,  that  the  running  of  the  railroad  across  the  land  had  depreciated 
its  market  value  from  $500  to  $1000,  and  that  in  their  opinion  "its  market 
value  to  them"  was  less,  in  a  stated  amount,  than  before  the  construction 
of  the  road.     Railway  v.  Douglass,  262. 

Married  Woman. 

See  Wife's  Separate  Property. 

Coverture  of,  as  defense  against  limitations.    See  Limitations,  1. 

1.  The  only  authority  given  to  a  married  woman  to  enter  into  contracts 
Is  embodied  In  article  2970  of  the  Revised  Statutes,  as  follow^:  •'The  wife 
may  contract  debts  for  necessaries  furnished  herself  or  children,  and  for  all 
expenses  which  may  have  been  incurred  by  the  wife  for  the  benefit  of  her 
separate  property."    Flannery  v.  Chidgey.  638. 

2.  The  •'necessaries"  referred  to  in  the  statute  are  those  for  the  wife 
and  her  children  and  not  for  her  husband,  and  the  wife's  separate  estate 
can  not  be  charged  with  necessaries  furnished  or  obtained  for  the  husband.  Id. 

3.  A  single  witness,  in  support  of  the  allegation  of  the  wife's  promise, 
subsequent  to  the  husband's  death,  to  pay,  testified  that  the  wife  said  to 
her  that  she  was  going  to  pay  for  the  services  rendered  the  husband,  and 
If  unable  In  her  lifetime  would  provide  for  it  in  her  will.  This  state- 
ment was  not  communicated  to  the  creditor  in  the  lifetime  of  the  wife. 
Held  that,  even  if  the  language  proved  could  be  construed  Into  a  promise. 
It  would  come  within  the  purview  of  the  statute  of  frauds.  (Art.  2543,  sees. 
1,  2.)     Id. 

4.  The  community  estate  coming  Into  the  hands  of  the  surviving  wife 
^s  executrix  is  liable  for  the  debts  of  the  husband  or  the  community.    Id. 

Master  and  Servant. 

Agreement  by  master  to  furnish  medical  attention.  See  Action  ex  Con- 
tractu. 

See  Assumed  Risk. 

1.  A  locomotive  engineer,  in  entering  the  service  of  a  railway  company. 
has  the  right  to  rely  upon  the  assumption  that  the  engine  and  tender 
furnished  him  are  reasonably  safe,  and  Is  not  required  to  use  ordinary  care 
to  see  that  they  are  safe  unless,  by  the  terms  of  his  contract  of  employment, 
the  duty  of  Inspection  Is  placed  on  him.    Railway  v.  Hartnett,  103.' 

2.  As  a  general  rule  the  duty  of  inspection  and  repair  rests  upon  the 
master,  and  is  nondelegable  in  so  far  as  it  has  relation  to  intrinsic  defects.    Id. 

3.  In  an  action  by  an  engineer  for  Injury  caused  by  a  defect  In  the 
engine  step  which  was  an  Inherent  one,  a  charge  that  it  was  his  duty  during 
the  time  he  was  operating  the  engine  to  make  such  light  repairs  as  he 
could  with  tools  and  material  at  hand  was  properly  refused  as  being  on  the 
weight  of  evidence,  and  also  erroneous  as  a  rule  of  law    Id. 

4.  The  engineer  had  the  right  to  assume  that  no  defect  in  the  engine 
step  existed  when  the  engine  was  turned  over  to  him,  and  such  defect  not 
being  open  and  discoverable  by  ordinary  observation  on  his  part,  that  it 
would  continue  in  a  reasonably  safe  condition  until  the  company  had  an 
inspection  made,  although  he  knew  there  was  no  repair  shop  or  inspector 
at  either  terminus  of  his  run  or  at  any  intermediate  point  thereon.    Id. 

5.  Not  only  is  the  employe  not  required  to  anticipate  the  master's  negli- 
gence, but  he  has  the  right  to  rely  upon  the  master  exercising  reasonable 
care  in  securing  his  safety.    Railway  v.  Moynahan,  802. 
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6.  In  an  action  for  personal  injury  by  a  lineman  of  an  electric  com- 
pany, brought  against  it  and  also  against  another  electric  company  and  the 
receiver  thereof,  the  allegations  of  plain tifTs  petition  charging  that  the  de- 
fendants had  combined  their  business  and  were  managing  and  operating  It 
Jointly,  and  that  plaintiff  was  injured  while  in  the  employ  of  each  and  all 
of  them,  are  held  sufficient  to  show  the  relation  of  master  and  servant  and 
the  liability  of  the  defendants  for  the  injury.    Electric  Co.  v.  Mitchell,  424. 

7.  Where  a  corporation,  with  the  consent  of  its  receiver,  remains  in  joint 
control  and  management  with  him  of  its  property,  it  may  be  held  liable 
tor  the  acts  and  negligence  of  the  receiver  as  its  agents.    Id. 

8.  Where,  in  such  action,  a  witness  was  asked  how  it  happened  that 
one  of  the  defendant  companies  was  furnishing  power  to  the  patrons  of 
the  other,  and  what  was  the  custom,  if  any,  about  interchanging  power,  the 
question  and  proposed  pertinent  answer  of  the  witness  were  not  subject  to  the 
objection  that  the  same  was  immaterial  and  irrelevant  to  any  issue  in  the 
case.    Id. 

9.  So  much  of  the  answer  of  the  witness  as  stated  that  he  never  saw 
the  papers  that  were  drawn  up,  "but  it  was  naturally  assumed  that  one  and 
both  companies  belonged  to  the  same  people,"  should  have  been  excluded^ 
had  suitable  objection  thereto  been  interposed.    Id. 

10.  A  statement  by  the  witness  that  the  "cut-off  box,"  designed  for 
turning  off  the  electric  current  from  the  wires — the  failure  of  which  to 
properly  operate  caused  plaintiffs  injury — in  the  condition  it  was  when  the 
foreman  went  to  turn  off  the  electricity,  would  Indicate  that  the  box  was 
not  In  use,  was  admissible  under  the  issues  of  the  case  as  to  the  exercise  of 
ordinary  care  by  the  foreman  and  the  company.    Id. 

11.  The  answer  of  the  witness  to  the  question,  "Would  any  experienced 
lineman,  under  the  apparent  conditions  of  the  box,  have  thought  it  neces- 
sary to  climb  that  pole  for  the  purpose  of  examining  to  see  whether  or  not 
somebody  had  Jumped  the  wires  out  of  the  box?"  would  have  been  matter 
of  opinion,  and  its  admission  an  invasion  of  the  province  of  the  Jury  in  de- 
termining the  requisite  degree  of  care.    Id. 

12.  A  further  question  asking  the  witness,  "Would  it  not  also  be  his  duty 
[that  of  the  foreman  or  an  experienced  lineman  about  to  use  the  box  to 
cut  off  the  current]  to  see  that  the  wires  passed  through  it,  so  that  pulling 
it  would  kill  the  wires?"  was  objectionable  as  leading  and  as  eliciting 
matter  of  opinion.     Id. 

13.  Under  the  facts  of  this  case  it  w^as  competent  for  the  plaintiff  to 
testify  that  he  believed  he  was  working  for  the  receiver  and  the  defendant 
company  for  which  the  receiver  was  appointed,  as  tending  to  show  that 
such  relation  existed.     Id. 

14.  One  of  the  electric  companies  having  agreed  that  the  other  company 
should  string  wires  upon  its  poles  and  arranged  for  a  Joint  operation  of 
the  electric  currents,  an  employe  of  such  other  company,  in  using  the  poles 
to  attend  to  its  wires,  was  not  a  mere  licensee,  and  the  owning  company 
owed  him  the  duty  of  using  ordinary  care  to  see  that  he  was  not  injured.    Id. 

16.  A  charge  that  if  the  Jury  found  that  ordinary  care  to  prevent  injury 
to  plaintiff  was  used  by  all  the  defendants,  then  the  verdict  should  be  In 
favor  of  all  the  defendants,  without  further  qualification  in  this  respect, 
•was  erroneous  as  Implying  the  converse  of  the  proposition,  viz.,  that  if  all  the 
defendants  did  not  use  such  care,  then  the  verdict  should  be  against  all  of 
them.     Id. 

16.  Evidence  considered  in  an  action  by  a  servant  for  personal  injuries 
and  held,  as  against  assumed  risk  on  his  part,  not  to  establish  such  negligence 
of  the  master  with  reference  to  furnishing  safe  appliances  and  a  safe  place 
to  work  in  as  would  warrant  a  recovery.    Hettlch  v.  Hillje,  571. 

17.  A  railway  freight  brakeman  owes  no  duty  of  inspection  to  discover  the 
dangerous  poximity  of  a  right  of  way  fence  post  to  a  spur  track  at  a  point 
not  on  the  road  over  which  he  runs.    Railway  v.  Brown,  589. 

Measure  of  Damages. 

For  injury  to  passenger  wrongfully  ejected.    See  Carrier  of  Passengers,  8. 

For  lost  baggage.     See  Carrier  of  Passengers,  14. 

For  Injury  to  cattle  in  transit.    See  Railroads,  3;  Live  Stock  Shipment. 

In  action  for  death,  by  a  parent.    See  Action  for  Death,  1. 

Profits  of  business  as.     See  Damages,  1. 

In  action  against  municipal  corporation.    See  Trespass,  1. 

1.  In  an  action  for  damages  resulting  from  delay  in  transporting  hogs 
the  petition  alleered  neither  market  nor  reasonable  value  of  the  animals, 
and  only  the  contract  price  the  plaintiff  was  to  receive  per  pound  at  the 
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place  of  delivery,  and  the  loss  In  pounds  by  rea^son  of  the  defendant's  nesli- 
crence,  and  this  was  the  measure  of  damagre  submitted  by  the  chargre.  Held, 
error.  The  rule  is  that  where  the  property  intrusted  to  the  common  carrier 
Is  to  be  delivered  In  compliance  with  a  contract,  the  damasres  that  mi^t 
be  sustained  are  special  in  character,  and  the  pleadinirs  and  evidence  must 
show  that  such  damages  were  contemplated  by  the  transportation  company 
when  the  property  was  received  for  shipment.    Railway  v.  Brown,  237. 

2.  The  court  submitted  as  the  measure  of  damagres  the  market  value  of 
the  crop  that  would  have  been  produced  and  harvested  if  the  defendant 
had  furnished  water  in  accordance  with  its  contract  less  the  one-fifth  to  be 
paid  for  the  water,  and  the  expenses  that  were  and  would  have  been  in- 
curred in  plantinsr>  raising,  harvesting-  and  preparing  the  crop  of  rice  that 
would  have  been  produced  and  harvested.    Held  correct.    Rice  Co.  v.  "Wells,  54i. 

Mechanic's  Lien. 
On  fixtures,  held  Inferior  to  vendor's  lien.    See  Vendor's  Lien,  2. 

Medical  Attention. 
Contract  by  master  to  furnish.    See  Master  and  Servant. 

Mental  Anguish. 

As  not  being  an  element  of  actual  damage.    See  Damages,  6. 

Elements  of,  as  not  recoverable  against  a  city  for  a  trespass.  See  Tres- 
pass,  2. 

Negligence  held  not  to  have  been  the  proximate  cause  of.    See  Telegraphs,  S. 

Recovery  for,  although  suffered  by  a  nonresident  in  another  State  where 
such  recovery  is  denied.     See  Telegraphs,  4. 

1.  Error  in  the  charge  in  authorizing  a  recovery  by  plaintiff  for  mental 
anguish  In  being  separated  from  her  children,  regardless  of  defendant's 
knowledge  of  the  relationship  between  them,  was  obviated  where  in  a  sub- 
sequent paragraph  the  jury  were  Instructed  that  plaintiff  could  not  recover 
for  mental  anguish  because  of  the  separation  unless  defendant  knew  of  such 
relationship.     Railway  v.  Anchonda,  24. 

2.  A  carrier  of  passengers  is  liable  for  mental  suffering  caused  by  its 
wrongful  ejections  of  a  passenger  from  its  train,  although  no  physical  Injury 
was  done.    Railway  v.  Tarwater,  116. 

3.  In  an  action  for  personal  Injuries  mental  suffering  need  not  be  shown 
by  direct  proof  where  the  injury  is  serious  and  permanent  Railway  v. 
Hubbard,  343. 

Ministerial  Act. 

Such  as  publishing  result  of  an  election,  may  be  enjoined.  See  Local 
Option  Election,  1. 

Minor. 
Selling  liquor  to.    See  Liquor  Dealer's  Bond,  415. 

Mortality  Tables. 
To  show  life  expectancy,  in  personal  injury  case.    See  Evidence,  16. 

Mortgage. 

Recording  chattel  mortgage  in  another  State — diligence.    See  Recording.  1. 

Deed  absolute  as  mortgage.    See  Deed,  6,  7. 

Action  to  foreclose.  Joined  to  the  one  for  conversion.  See  Joinder  of 
Actions,  1. 

See  Chattel  Mortgage. 

Multiplicity    of   Suits. 
Joinder  of  parties  to  avoid.    See  Venue,  1. 

Municipal  Corporation. 
Liability  of,  for  damages.     See  Trespass,  1,   2. 
See  Cities;  City  Ordinances;  City  Taxes. 

1.  A  municipal  corporation  is  not  liable  for  the  negligence  of  firemen 
causing  personal  injury  to  a  third  person,  even  though  the  firemen  are  en- 
gaged at  the  time  in  the  line  of  their  duty.    Blankenship  v.  Sherman,  507. 

2.  The  charter  of  a  city  provided  for  a  fire  department,  and  that  the 
city  council  should  "have  control  thereof,"  and  that  "said  department  shaU 
at   all    times   be   subject   to   such    regulations   as   the   council    may  ordain." 
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JL  fireman's  convention  wtis  about  to  be  held  In  the  city,  and  the  city  council 
passed  an  ordinance  directing  the  Are  department  to  take  part  in  the  parade, 
and  making^  an  appropriation  for  the  expenses  of  its  doing  so,  in  order,  so 
plaintiff  alleged,  to  promote  the  trade  and  commerce  of  the  city.  During 
'the  parade  plaintiff  was  injured  through  the  negligence  of  a  fireman  in 
driving  his  engine  rapidly  into  a  crowd.  Held,  that  the  council  had  no 
authority  to  pass  such  ordinance,  and  the  city  was  not  liable  for  plaintiffs 
injury.     Id. 

Mutual  Mistake. 

As  ground  for  equitable  relief— amount  of  land.    See  Sale  of  Land,  1. 

Name. 

See  Idem  Sonans;  Pleading,  11. 

National  Bank. 

1.  Both  the  P^ederal  and  the  State  statutes  (Rev.  Stats.,  U.  S.,  sec.  5210; 
Kev.  Stats.,  arts.  6079,  5079a,  6080)  authorize  taxation  of  shares  of  stock  in 
national  banks  only  against  the  owners,  not  the  bank  itself,  and  the  latter 
is  under  no  obligation  to  render  and  pay  taxes  except  on  its  real  estate. 
Sank  y.  City  of  Lampasas,  630. 

2.  A  bank  which  voluntarily  rendered  its  shares  of  stock  for  taxation, 
and  tendered  the  taxes  assessed  on  its  valuation,  could  not  be  compelled  to 
pay  on  an  increased  valuation  fixed  by  the  board  of  equalization  nor  be 
made  liable  for  the  penalty  fixed  for  nonpayment.    Id. 

Negligence. 

See  Contributory  Negligence. 

In  case  of  bridge  carpenter,  struck  by  train.    See  Railroads,  4. 

Failure  to  slacken  speed  at  public  crossing.    See  Railroads,  6. 

In  failing  to  comply  with  contract,  not  a  tort.    See  Action  ex  Contractu,  1. 

In  delivering  telegram  after  ofilce  houcs.    See  Telegraphs,  6. 

In  setting  electric  poles  in  street.    See  Telphone  Co.,  2. 

Presumed  from  happening  of  accident.    See  Carrier  of  Passengers,  16,  16. 

1.  A  charge  to  find  for  defendant  unless  the  train  was  stopped  a  reson- 
ably  sufflcient  time  to  enable  plalntifT  to  get  on  board,  "and  the  failure  to 
do  so  was  through  the  negligence  of  plaintiff,"  did  not  require  the  jury,  in 
order  to  find  for  defendant,  to  find  both  that  the  train  was  stopped  long 
enough,  and  that  her  failure  to  board  it  was  due  to  her  negligence, — the 
quoted  words,  while  useless,  not  being  calculated  to '  mislead  the  Jury  in 
view  of  the  definitions  in  the  other  parts  of  the  charge.    Id. 

2.  A  charge  to  find  for  defendant  if  plaintiff  caused  her  children  to  board 
the  train  while  It  wfis  in  motion,  and  then  attempted  to  board  It  herself, 
unless  an  ordinarily  prudent  person  would  have  done  so  under  like  cir- 
cumstances, was  properly  refused  as  falling  to  require  the  jury  to  find  that 
such  action  on  plaintiffs  part  constituted  negligence  and  contributed  to  her 
injury.    Following  Missouri  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Texas,  68.    Id. 

3.  A  requested  charge  that  though  the  defendant  company  did  not  exer- 
cise ordinary  care  to  discover  the  defect  in  the  brakes taff.  yet  if,  had  such 
care  been  exercised  by  the  defendant.  It  would  not  have  discovered  the 
defect,  plaintiff  could  not  recover,  was  properly  refused  where  the  undisputed 
evidence  showed  that  the  defect  would  have  been  discovered  by  proper  in- 
spection.   Railway  v.  Collins,  58. 

4.  In  defining  negligence  the  charge  used  the  phrase  "ordinary  prudent 
man" — substituting  the  word  "ordinary,"  for  the  customary  and  technically 
correct  word  "ordinarily."  Held,  that  the  objection  is  hypercritical,  especially 
when  tested  by  the  context  of  the  charge.    Railway  v.  Partin.  173. 

6.  Evidence  considered  and  held  to  Justify  a  finding  that  a  locomotive 
engineer  did  not,  on  discovering  the  perilous  position  of  a  boy  who  was  on 
a  railroad  bridge  ahead,  immediately  make  use  of  the  means  at  his  command 
to  stop  the  train,  and  that  his  failure  to  do  so  was  negligence  which  proxi- 
mately caused  the  injury  resulting  in  the  death  of  the  boy.  Railway  v. 
Brown,  269. 

6.  A  question  of  negligence  depending  on  evidence,  is  one  which  can  not 
be  taken  from  the  Jury  except  in  cases  where  there  is  no  material  conflict, 
and  where  there  is  no  room  for  different  minds  to  draw  different  inferences 
from  It.    Railway  v.  Tlrres,  362. 

7.  Where  two  electrical  companies  by  agrreement  use  the  same  polea 
owned  by  one  of  them,  and  a  lineman  of  the  lessee  company  Is  injured 
through  the  negligence  of  the  owning  company  In  not  having  its  wires  properly 
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Insulated,  such  latter  company  is  liable  for  the  injury,  and  is  not  relieved  of 
responsibility  because  of  the  failure  of  the  other  company  to  turn  off  ail 
the  electricity  at  the  time,  which  it  had  the  privilegre  and  opportunity  of 
doing.    Standard  Co.  v.  Muncey,  416. 

8.  The  failure  to  have  the  wires  properly  insulated  was  the  negligence 
of  the  corporation  itself,  and  not  that  of  Its  subordinate  agents  such  as 
would  exempt  it  from  liability  for  injury  causing  death.    Id. 

9.  Where  the  evidence  showed  that  the  negligence  of  the  appellant  com- 
pany was  the  proximate  cause  of  the  injury,  and  that  it  was  liable  therefor„ 
error  in  the  charge  on  the  burden  of  proof  such  as  might  have  led  the  Jury 
to  believe  that  the  negligence  of  its  codefehdant  company  would  authorize  a 
Judgment  against  both  defendants,  was  harmless.    Id. 

•  10.  A  charge  defining  negligence  as  "the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done  under  the  circumstance-?,, 
or  doing  what  such  person  under  the  existing  circumstances  woujd  not 
have  done,"  does  not.  present  reversible  error  in  the  absence  of  request  for 
a  more  explicit  and  accurately  worded  definition.    Railway  v.  Smith,  520. 

11.  It  being  a  question  of  fact  as  to  the  negligence  of  defendant,  and  also 
as  to  plaintifTs  contributory  negligence,  there  was  no  error  in  allowing? 
proof  of  the  conditions  existing  at  the  place  of  the  accident.  Railway  v. 
Turner,  626, 

12.  In  an  action  for  damages  for  personal  injuries,  other  issues  than 
neg^igence  were  set  up  in  the  petition,  such  as  misrepresentation  and  war- 
ranty of  the  safety  of  the  machine  for  use,  but  the  court  submitted  only 
the  issue  of  negligence,  and  the  plaintiff  did  not  request  other  submission. 
Under  such  conditions  the  defendant's  liability  through  negligence  is  the 
only  question  to  be  considered.  The  evidence  fa'.ling  to  establish  negligence 
on  the  part  of  defendant  the  errors  assigned  are  immaterial.  Talley  v. 
Beaver,  675. 

13.  One  who  deals  with  a  thing  that  is  Inherently  very  dangerous,  involvlngr 
both  death  and  bodily  harm  to  some  person  as  the  natural  and  almost  inevit- 
able consequence  of  lack  of  care,  owes  to  the  public  at  large  the  duty  of 
extreme  caution.     A  gasoline  "pear  burner"   Is  not  a  thing  of  that  nature, 
and  only  the  standard  of  ordinary  care  applies.     Id. 

14.  The  machine  involved  in  this  accident  had  on  it  directions  for  Its  use 
and  operation,  and  it  is  held  that  when  a  machine  is  sold  accompanied  by 
such  d'rectlons,  the  maker  can  not  be  held  to  a  grreater  degree  of  care  in 
Its  construction  than  to  construct  it  of  reasonable  strengfth  and  fitness  when 
used  in  accordance  with  directions.  In  this  case  it  was  contended,  on  proof 
of  the  manner  of  use,  that  the  explosion  itself  was  evidence  of  defendant's 
negligence.  But  the  rule  is  that  while  the  circumstances  attending  the 
occurrence  may  be  suflflcient  to  establish  negl'gence  without  direct  proof  of 
the  fact,  yet  such  presumption  can  not  arise  from  the  fact  alone.  Note  evi- 
dence for  plaintiff  held  not  to  establish  negligence.     Id. 

15.  The  fact  that  since  this  accident  the  defendants  have  constructed 
their  machines  of  stronger  materials  is  not  evidence  of  former  negli- 
gence.    Id. 

16.  Evidence  that  a  certa*n  character  of  metal  was  stronger  than  that  of 
which  the  machine  was  constructed,  and  that  parts  of  the  machine  left  unin- 
jured by  the  explosion  were  weaker  than  the  parts  blown  out,  insufficient  to 
show  negligence.     Id. 

New  Cause  of  Action. 
Notice  necessary  of  amendment  setting  up.     See  Amendment,  2. 

New  Trial. 

1.  A  new  trial  was  properly  refused  where  the  newly  discovered  e\'1dence 
on  account  of  which  It  was  sought  was  that  of  a  witness  who  had  testified 
on  the  trial  for  the  applicant,  and  the  slightest  diligence  in  his  examination 
would  have  disclosed  the  alleged   new  matter.     Duckworth  v.  Railway,   66. 

2.  An  administration  was  had  on  the  estate  of  B.,  in  which  some  of  the 
parties  were  c'ted  by  publication  as  unknown  heirs  and  an  attorney 
appointed  to  represent  them.  Judgment  was  rendered  In  favor  of  certain 
of  the  known  claimants  and  a  final  decree  of  partition  of  the  estate  among 
them  was  entered.  Within  two  years  thereafter  A.  and  others  Intervened 
and  filed  a  motion  for  new  trial,  claiming  to  be  the  unknown  heirs  of  B. 
The  case  was  continued  for  six  years,  when  M.  B.  and  others  also  intervened, 
claiming  to  be  the  unknown  and  sole  heirs  of  B.  and  in  opposition   to  fi|ll  ( 
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the  other  parties  in  the  case.  Held  that  the  intervention  of  M.  B.  and  others 
came  too  late,  as  it  was  in  effect  a  motion  for  new  trial  which  the  statute 
allows  in  suits  by  publication,  if  filed  within  two  years  from  the  rendition 
of  Judgment  in  the  original  suit.     Rev.  Stats.,  art.  1375.     Bean  v.  Dove,  377. 

3.  It  was  not  necessary  that  a  plea  of  limitations  should  have  been  inter- 
posed below  to  the  intervention  of  M.  B.  and  others,  as  the  failure  of  the 
court  to  dismiss  their  claim  was  fundamental  error.    Id. 

4.  M.  B.  and  others,  the  latter  interveners,  could  not,  as  against  limita- 
tions, avail  themselves  of  the  prior  intervention  and  motion  of  A.  and  others, 
as  they  were  claiming  adversely  to  such  prior  interveners.     Id. 

Nonresident. 

Joined  in  suit  against  resident.     See  Jurisdiction,  4. 

May  sue  in  Texas  a  foreign  corporation  doing  business  here.  See  Juris - 
dicton,  6:   Venue,  5. 

May  recover  here  for  mental  suffering  not  recoverable  had  he  sued  at 
kome.     See  Telegraphs,  4. 

Notice  to— statute  not  applicable  to  suits  In  Justice  court.  See  Justice 
Court,  3. 

Nonsuit. 

1.  Where  suit  was  brought  by  plaintiffs  as  a  reorganization  committee  of 
an  insolvent  corporation  to  enforce  and  carry  out  an  agreement  made  on 
behalf  of  its  stockholders  with  a  mortgagee  of  the  corporation  to  prevent  a 
sacrifice  of  its  property  at  foreclosure  sale,  and  after  a  stockholder  had 
obtained  leave  to  intervene,  but  before  the  filing  of  his  plea  of  intervention, 
plaintiffs  took  a  nonsuit,  it  was  in  the  discretion  of  the  court,  upon  allega- 
tions of  fraud  and  of  collusion  between  the  plaintiffs  and  the  defendants. 
to  set  aside  the  nonsuit  and  allow  the  plea  of  intervention  to  be  filed.  Barnes 
T.   Sullivan,   30. 

2.  Where,  however,  the  intervener's  purpose  was  merely  to  protect  his 
own  interests,  and  not  those  of  all  stockholders  similarly  situated,  it  was 
error  for  the  court  to  •refuse  plaintiffs  the  right  to  take  a  nonsuit  subject 
to  the  Intervener's  right  to  prosecute  his  suit  for  afftrmatlve  relief  against 
defendants  and  such  of  the  plaintiffs  as  his  plea  placed  in  the  attitude  of 
defendants.     Id. 

3.  The  right  of  plaintiff  committee  to  take  a  nonsuit  could  not  be  denied 
because  one  of  them  refused  to  Join  therein  where  it  was  expressly  provided 
in  the  agrreement  between  the  stockholders  and  the  committee  that  the  powers 
of  the  latter  to  institute,  prosecute,  compromise  and  dismiss  suits  might  be 
exercised  by  a  majority  of  its  members  at  any  time.    Id. 

4.  The  suit  by  the  committee  being  in  their  capacity  as  representatives  of 
the  stockholders  and  the  Intervener's  cause  of  action  being  against  plaintiffs 
In  their  individual  capacity  and  to  obtain  a  personal  Judgment  agrainst  them 
for  his  loss  through  their  negligence  and  default,  it  was  neither  necessary 
nor  proper  for  him  to  come  into  the  case  for  the  prosecution  of  his  claim.   Id. 

Notes. 

Husband  hypothecating  land  notes  taken  in  wife's  name.  See  Wife's 
Separate  Property,  3. 

Surety  on,  released  by  extension  of  time.     See  Surety,  1. 

1.  Where,  after  the  maturity  of  a  note,  there  was  not  time  to  obtain  ser- 
vice for  the  next  ensuing  (February)  term  of  court,  and  the  suH  was  brought 
to  the  following  (April)  term,  this  was  sufficient  to  fix  the  liability  of  an 
Indorser  of  the  note,  as  it  was,  in  legal  effect,  a  bringing  of  the  suit  to  the 
first  term  after  the  maturity  of  the  note,  as  required  by  the  statute.  Rev. 
Stats.,  art.  304.    Vltkovitch  v.  Klelnecke,  20. 

2.  If  the  April  term  is  to  be  held  the  second  term  after  the  maturity  ,of 
the  notes,  then  the  fact  that  there  was  not  sufficient  time  to  obtain  service  to 
the  February  term,  was  a  sufficient  excuse  for  the  failure  to  bring  the  suit 
to  that  term.    Id. 

3.  Where  a  builder  of  houses,  in  order  to  obtain  a  building  contract,  pro- 
cured a  loan  to  be  made  to  the  owner  of  the  lot,  and  the  note  given  for  the 
money  was  executed  to  the  buHder  as  payee,  and  he  at  once  Indorsed  it  to 
plaintiff,  he  was  not  an  accommodation  indorser,  but  an  indorser  for  value.  Id. 

4.  Where  a  person  not  the  payee  of  a  note  signs  his  name  upon  the  back 
at  the  time  of  its  inception,  without  any  words  to  express  the  nature  of  his 
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undertaklnfiT.  he  is  liable  aa  an  original  promisor  or  surety,  and  parol  evi- 
dence is  admissible  to  show  the  real  obligation  intended  to  be  assumed. 
Bank  v.  Smith,  665. 

6.  An  extension  of  the  time  of  payment  of  a  note  for  a  valuable  considera- 
tion without  the  consent  of  a  surety  will  release  the  surety  from  liability 
thereon.    Id. 

Notice. 

Of  amendment  setting  up  new  cause  of  action.     See  Amendment,  ^. 

To  nonresident  in  Justice  court  suit.     See  Justice  Court.  3. 

Essential  to  Jurisdiction.     See  Contested  Election,  1-8. 

Of  importance  of  cipher  message.    See  Telegraphs.  1.  2. 

Creditor  buying  without,  at  his  own  execution  sale.  See  Resulting 
Trust.  2.   4. 

Of  fraud  in  simulated  sale  of  homestead.    See  Homestead.  3. 

To  agent  as  binding  principal — agent  acting  fraudulently  in  making  loan. 
See  Homestead.  6. 

Ocoupation  Tax. 

Failure  of  attorney  to  pay,  not  barring  recovery  for  legal  servicea.  See 
Attorney  and  Client,  4. 

Officer. 

Occupancy  by,  under  attachment,  as  not  Interrupting  tenancy.  See  liand- 
lord  and  Tenant. 

Opening  and  Conclusion. 

Where  not  only  one  of  several  defendants  makes  the  admission.  See 
Trial,  8. 

ft 

Opinion. 

Matters  of,  not  admissible  in  evidence.    See  Master  and  Servant,  9,  11,  12. 

Ownership. 
Of  burned  property,  not  proved  to  be  in  plaintiff.    See  Fire  Insurance,  5. 

Of  claim  by  a  bankrupt.     See  Pleading.  9. 

Parents. 

Recovery  by,  for  death  of  child.    See  Action  for  Death,  2. 

Parol  Evidence. 

To  vary  written  Instrument.     See  Written  Contract,  1. 
To  explain  an  indorsement  in  blank.    See  Notes.  4. 

1.  A  party  can  not  complain  on  appeal  that  a  written  contract  was  proved 
by  parol  evidence  where  no  objection  to  such  evidence  was  made  below. 
Mensing  v.  Cardwell,  16. 

2.  In  the  absence  of  allegation  and  proof  that  a  party  to  a  written  contract 
was  not  given  an  opportunity  to  read  it,  or  was  lacking  in  capacity  to  fully 
understand  its  terms  and  effect,  the  contract  can  not  be  varied  by  parol 
evidence  adding  a  provision  limiting  the  time  of  its  operation  to  a  given 
period.     Railway  v.  Fenn,   352. 

Parties. 

Prior  lien  holder  necessary  in  foreclosure.     See  Vender's  Lien,  2. 
Husband's  joinder  in  wife's  suit.     See  Wife's  Separate  Property,  2. 
Joinder  of  holders  of  other  lien  notes.    See  Judgment,  1. 
Right  of  nonresident  to  sue  foreign  corporation  here.     See  Jurisdiction.  6. 

1.  In  an  action  against  a  tenant  for  rent  and  foreclosure  of  a  landlord's 
lien,  a  junior  mortgagee  who  had  converted  the  property  by  virtue  of  a 
lien  given  by  the  tenant  was  properly  joined  as  a  party,  and  over  his  plea 
of  privilege  to  be  sued  in  the  county  of  his  residence.  Following  the  ruling 
on  former  appeal,  Cardwell  v.  Masterson,  27  Texas  Civ.  App..  691.  Mensing 
Bros.  V.  Cardwell,  16. 

2.  Plaintiff  brought  an  action  for  personal  Injury  causing  death  against 
the   D.   Electrical   Co.  and   its   receiver,   and  also  joined   as   defendants  the 
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"Bondholders  of  the  D.  Electrical  Co./'  allegrtng  that  the  latter  was  a  foreign 
association,  or  acting  association,  composed  of  numerous  nonresident  per- 
sons whose  names  were  unknown.  An  answer  was  pleaded  for  the  bond- 
holders in  the  name  by  which  they  were  sued,  and  Judgment  was  rendered 
against  them  by  such  designation,  no  Individual  being  named.  The  evidence 
Bbowed  that  a  number  of  bondholders  of  the  electrical  company  had  appointed 
a  committee  to  look  after  the  expenditure  of  certain  moneys  In  reconstruct- 
ing the  plant,  and  that  this  was  being  done  under  the  direction  of  an  agent 
at  the  time  of  the  injury,  but  that  the  bondholders  were  not  operating  the 
electrical  plant  nor  in  control  thereof.  Held,  that  such  association  of  the 
t^ondholders  did  not  constitute  a  legal  entity  capable  of  behig  sued  without 
making  the  members  thereof  parties  to  the  action.  Standard  Co.  v.  Muncey, 
416. 

3.  It  was  immaterial  that  the  "bondholders"  had  filed  an  answer  In  the 
caae,  and  had  not,  by  plea  in  abatement,  raised  the  issue  as  to  whether  they 
'were  an  association,  since  no  issue  could  be  made  with  a  thing  that  had  no 
legal  existence.  Id. 

Passenger. 

See  Carrier  of  Passengers. 

Pedigree. 
Proof  of.     See  Evidence,  3,  9. 

Penalty. 

For  failure  to  furnish  cars  to  shipper.    See  Railroads,  7-9. 

Personal  Injury. 

See  Injuries  Resulting  in  Death. 

Caused  by  fire  company— K:lty  not  liable  for.  See  Mtinicipal  Corpora* 
tion,  1. 

1.  In  an  action  by  a  railroad  employe  for  negllgen/t  personal  injuries, 
plaintiffs  testimony  that  he  was  nursed  while  sick  by  his  sister,  though 
apparently  Irrevelant  and  immaterial,  was  not  prejudicial  error,  nor  was  the 
mere  asking  of  a  question  whether  plaintiff  was  a  married  man,  which  the 
court  refused  to  allow.    Railway  v.  Collins,  58. 

2.  Where  plaintiff  had  testified  that  his  Injuries  caused  him  pain  in  the 
back  and  testicles,  and  on  cross-examination  defendant's  counsel  asked  him 
a  question  as  to  his  ever  having  had  a  private  disease,  which  plainly  insin- 
uated that  such  pain  was  or  might  have  been  caused  by  some  private  dis- 
ease, it  was  not  improper  to  allow  plaintiff  to  state  in  answer  that  he  had 
been  a  married  man  for  twenty-one  years.     Id. 

3.  Nor  was  It  error  for  plaintlfTs  counsel,  on  redirect  examination,  to 
repeat  the  former  question  and  plaintiffs  answer  thereto  in  asking  plaintiff 
If  he  was  still  a  married  man,  where  such  question  was,  on  objection,  not 
allowed.    Id. 

4.  For  negligent  injury  causing  the  left  hand  of  a  locomotive  engineer  to 
be  crushed  and  cut  off  near  the  elbow,  a  verdict  for  $15,000  is  held  excessive, 
and  a  remittitur  of  $5000  Is  required.     Railway  v.  Hartnett,  103. 

5..  In  an  action  for  personal  injury  to  plaintiffs  wife,  resulting  in  a  mis- 
carriage and  injury  to  the  nervous  system,  it  was  not  error  for  the  court  to 
refuse  to  order  an  examination  of  the  wife's  person  by  physicians  appointed 
for  the  purpose,  where  the  undisputed  evidence  showed  that  she  received 
no  external  injuries,  and  there  was  no  testimony  indicating  that  an  exam- 
ination of  her  person  would  throw  any  light  upon  the  character  and  extent 
of  her  injuries,  or  raising  the  suspicion  that  her  alleged  sufferings  were 
pretended  or  unreal.    Railway  v.  Gibbs,  214. 

6.  Evidence  held  sufficient  to  raise  the  issue  of  permanent  injury  to  the 
wife,  resulting  from  a  collision  which  threw  her  to  the  floor  of  a  car.    Id. 

7.  In  a  suit  for  personal  injury  to  plaintiff  it  was  error  to  admit  evidence 
that  he  had  a  family,  consisting  of  a  wife  and  three  children — following 
Railway  v.  Hannig,  91  Texas,  347.  While  the  proof  that  he  had  a  wife  was 
immaterial  error,  that  fact  being  otherwise  shown  than  by  direct  proof 
offered  for  that  purpose,  it  was  otherwise  as  to  the  children.  Iron  Works  v. 
Stokes,  218. 
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Personal  ln}ury--continued. 

8.  Evidence  considered  and  held  sufficient  to  authorize  a  verdict  against  a 
railroad  company  for  damages  for  injury  to  an  engineer  in  the  sum  of  $20,000. 
Railway  v.  Moynahan,  302. 

9.  Where,  in  an  action  for  Injuries  resulting  from  exposure  to  inclement 
weather,  plaintiff  alleged  and  the  evidence  showed  that  her  ovaries  had 
become  affected,  it  was  permissible  for  her  to  testify  to  the  effect  that  such 
diseased  condition  would  naturally  have  upon  her  organs  of  the  body,  though 
there  was  no  allegation  as  to  the  effect  upon  such  other  organs.  Railway  v. 
McCutcheon,  65 7. 

Physical   Examination. 
Order  for,  denied  by  court.     See  Personal  Injuries,  5. 

Physician. 

Local  option  law  as  not  discriminating  against.  See  Local  Option  Elec* 
tion.  8. 

Though  a  plea  of  settlement  of  an  account  claimed  by  his  defendant  in 
which  plaintiff  was  allowed  for  his  services  as  physician  might  be  good 
without  showing  that  he  had  complied  with  the  laws  regulating  the  practice 
of  medicine  he  was  not  entitled  to  recover  for  or  offset  such  claim  aga'nst 
defendant  without  showing  such  compliance.  Wooley  v.  Bell,  399. 

Plea  in  Abatement. 

Not  necessary,  when.    See  Parties,  3. 

Pleading. 

See  Pleading  and  Evidence. 

Alleged  vulgar  and  obscene  language  need  not  be  set  out.  See  Carrier  of 
Passengers,  5. 

Denial  that  plaintiff  is  the  party  insured  does  not  require  verification. 
See  Fire  Insurance,  6. 

Matter  of  Justification  must  be  specially  pleaded.     See  Assault,  1. 

In  an  action  to  recover  delinquent  city  school  taxes.    See  City  Taxes,  2. 

In  personal  injury  case,  held  sufficient  to  show  relation  of  master  and 
servant,  and  liability.     See  Master  and  Servant,  6.  ' 

Coverture  must  be  pleaded.    See  Limitations,  6. 

Assumed  Risk  to  be  pleaded.     See  Assumed  Risk,  7. 

Abandoned,   may  be   given   in   evidence   as   an   admission.     See   Ehrldence, 

27,  3o: 

Proof  that  an  agreement  pleaded  was  in  writing,  though  not  so  alleged. 
See  Lease,  2. 

1.  Failure  of  the  attorneys  for  plaintiff  to  sign  the  petition  is  but  an 
irregrularlty,  and  its  amendment  in  this  respect  will  relate  back  to  the  date 
of  its  original  filing.     Vltkovitch  v.  Kleinecke,  20. 

2.  Where  in  an  action  of  damages  for  the  wrongful  conversion  of  land  the 
petition  stated  Its  location  and  referred  to  a  Judgment  of  the  district  court  of 
that  county  for  a  full  description  of  it,  alleging  that  the  Judgment  described 
the  land,  this  was  a  sufficient  description  of  the  property.    Espey  v.  Boone,  83^ 

3.  See  petition  In  an  action  to  recover  a  share  of  commissions  Jointly 
earned  by  plaintiffs  and  defendant  in  the  sale  of  land  held  to  sufficiently 
allege  an  express  contract  between  the  parties  as  to  division  and  payment 
of  the  commissions.     Blake  v.  Austin,  112. 

4.  Where  plaintiff's  action  was  brought  to  set  aside  a  written  instrument 
on  the  ground  that  its  execution  was  procured  by  fraud,  and  the  petit'on 
contained  only  general  allegations  of  fraud,  and  did  not  allege  any  mis- 
statement of  fact,  or  concealment  of  the  truth  or  any  deceitful  act  of  any 
kind  by  the  defendants,  a  general  demurrer  to  the  pleading  was  properly 
sustained.     Parker  v.  Allen,  206. 

5.  Where  plaintiff  sought  to  avoid,  on  the  ground  of  duress,  the  execution 
of  three  instruments,  either  one  of  which  constituted  a  bar  to  his  claim  for 
recovery,  but  his  petition  failed  to  allege  facts  sufficient  to  avoid  all  of 
them,  his  pleading  was  insufllicient.     Id. 

6.  Allegations  to  the  effect  that  a  year  prior  to  the  execution  of  an  instru- 
ment which  plaintiff  sought  to  avoid  on  the  ground  of  duress,  and  at  a  time 
when  plaintiff  was  preparing  to  sue  defendant  for  a  settlement,  defendant 
assaulted  him,  threatened  to  kill  him  if  he  troubled  him  any  more  about  a 
'/^ettlepient,  and  so  put  plaintiff  in  mortal  fear  of  his  life,  are  not  sufficient  to 
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raise  the  issue  of  duress  where  it  does  not  appear  that  at  the  time  of  the 
execution  of  the  instrument  the  defendant  was  present,  or  that  he  requested 
its  execution,  or  that  any  intimation  was  driven  plaintiff  that  defendant 
would  resent  a  refusal  to  execute  it,  or  that  plaintiff  was  weak  In  mind»  or 
was  not  possessed  of  the  firmness  of  ordinary  men.     Id. 

7.  Where  plaintiff's  petition  aliased  that  certain  Instruments  were  exe- 
cuted without  consideration,  but  showed  also  that  in*  consideration  of  their 
execution  plaintiff  received  $606  in  cash,  together  with  certain  stock  in  a  cor* 
poration  and  employment  as  superintendent  of  its  business,  a  lack  of  con- 
sideration was  not  made  to  appear.    Id. 

8.  When  certain  of  plural  defendants  set  up  by  metes  and  bounds  the 
particular  parts  of  the  land  involved  in  the  litigation  and  pray  judgment 
therefor,  the  pleading  amounts  to  a  disclaimer  as  to  the  remaining  parts. 
Stipe  V.  Shirley,  223. 

9.  Plaintiff  sued  for  damages  to  its  business  caused  by  the  action  of 
defendant  in  wrongfully  having  a  receiver  appointed  for  it,  thus  forcing  it 
into  bankruptcy,  and,  without  alleging  a  discharge  in  bankruptcy,  averred 
as  to  its  ownership  of  the  claim  sued  on,  that  "it  is  and  was  on  the  date  of 
the  filing  of  the  original  petition  herein  the  legal  owner  and  holder  of  such 
claim  for  damages.'*  Held,  that  the  averment  was  subject  to  special  excep- 
tion as  it  must,  in  view  of  the  prior  allegations,  be  treated  as  a  mere  con- 
clusion of  the  pleader.  As  plaintiff  had  alleged  an  assignment  in  bankruptcy 
such  as  would  divest  it  of  the  right  to  such  a  claim,  it  was  Incumbent  on  it 
to  show  how  it  had  reacquired  the  claim.    Jewelry  Co.  v.  Linz,  273. 

10.  The  petition  setting  up  humiliation  in  the  presence  of  others,  and  loss 
of  reputation  and  credit  occasioned  thereby  as  ground  for  actual  damages, 
the  general  demurrer  as  against  the  items  of  actual  and  exemplary  damages 
should  have  been  sustained,  and  on  the  failure  of  plaintiff  to  respond  by 
amendment  the  cause  should  have  been  dismissed  for  want  of  Jurisdiction. 
Malin  v.  McCutcheon,  387. 

11.  Plaintiff  having  declared  for  damages  by  delay  in  delivering  a  tele- 
gram addressed  to  her  at  "Chlckasha,"  I.  T.,  there  was  no  Tariance  In  intro- 
ducing a  message  addressed  to  "Chickash,"  and  transmitted  to  tbe  Chickasha 
office  in  time  for  due  delivery.     Telegraph  Co.  v.  Shaw,  395. 

12.  R.  F.  Dyer,  assuming  to  act  as  the  agent  of  the  defendant,  his  mother, 
an  independent  executrix,  made  the  agreement,  exhibit  A,  to  pay  the  plain- 
tiff a  certain  commission  for  selling  certain  land,  which  agreement  was 
executed  by  him  as  agent,  but  not  signed  by  plaintiff,  and  he  concluded 
the  negotiation  of  the  subsequent  agreement,  exhibit  B,  to  sell  the  land 
to  plaintiff  at  a  specified  price,  which  agreement  was  signed  by  the  defendant 
in  person,  who  then  had  no  knowledge  of  the  previous  agreemeint.  The 
plaintiff  suing  for  commissions  on  a  petition  setting  up  these  exhibits  was 
met  by  general  demurrers,  which  were  properly  overruled  in  as  much  as  the 
petition,  in  stating  a  cause  of  action,  was  suflAcient.  The  exhibits  state  con- 
sistent and  unambiguous '  contracts,  and  the  first  is  not  brought  within  the 
statute  of  frauds  by  reason  of  the  failure  of  the  plaintiff  to  sign  it.  Dyer  v. 
Winston,  412. 

13.  It  was  otherwise  as  against  special  exception  since  the  petition  did 
not  show  that  R.  F.  Dyer  had  authority  to  contract  the  payment  of  com- 
mission to  the  plaintiff.  As  Independent  executrix  of  her  deceased  husband 
the  defendant  had  the  power  to  incur  reasonable  and  proper  expenses  In  the 
management  and  disposition  of  the  estate  In  accordance  with  the  terms  of 
the  will,  and  to  employ  an  agent  to  find  a  purchaser  for  the  land,  but  she 
could  not  delegate  to  him  a  discretion  as  to  terms  of  sale,  nor  could  she 
invest  R.  F.  Dyer  with  authority  to  agree,  at  his  discretion,  with  the  plain- 
tiff as  subagent,  upon  the  amount  of  commission  he  should  receive.  Khe 
could  have  specially  authorized  R.  F.  Dyer  to  sign  an  agreement  for  an 
amount  fixed  by  her,  or  she  could  have  subsequently  ratified,  and  adopted 
as  her  own,  the  agreement  entered  into,  neither  of  which  things  was  done 
by  her.  So,  accordingly,  a  charge  on  this  latter  phase  of  the  case,  abstractly 
correct,  was  unauthorized  by  the  proof.    Id. 

14.  A  petition  Is  not  necessarily  bad  because  in  stating  the  cause  of  action 
It  contains  allegations  unnecessary,  in  view  of  other  allegations.  Railway  v. 
Appel,  575, 
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Pleading  and  Charge. 

Where  the  petition  alleged  the  accident  as  "on  or  about"  December 
14th,  it  was  not  objectionable  that  the  chargre  submitted  the  accident  aa 
occurring  "on  or  about"  that  date.    Railway  v.  Turner,  626. 

Pleading  and  Evidence. 

Injury  to  ovaries  alleged  and  proof  of  how  other  organs  were  aifected. 
See  Personal  Injury,  9. 

1.  Where  the  petition  In  an  action  for  personal  injury  by  a  brakeman 
alleged  that  plaintiff,  while  passing  from  one  car  to  another,  took  hold  of 
a  brakestaff  to  support  himself,  and  was  injured  through  the  breaking  of 
the  staff,  and  the  evidence  showed  that  he  was  not  then  passing  from  one 
car  to  another,  but  was  standing  at  the  brake  with  one  foot  on  one  car  and 
the  other  on  another  car,  and  turning  the  brake  for  the  purpose  of  setting 
it,  the  variance  was  immaterial.    Railway  v.  Collins.  58. 

2.  The  amended  petition  alleged  "that  as  a  result  of  his  injuries  he  tiaa 
lost  his  mind  and  reason.'*  Held  sufficient  to  admit  proof  of  the  plaintiff's 
condition  of  mind,  even  though  it  was  only  temporary  derangement.  Railway 
V.  Tirres,  362. 

3.  Petition  in  an  action  for  damages  for  personal  Injuries  specifically 
alleged  the  defects  in  the  appliances  from  which  the  accident  causing  the 
injuries  resulted.  Held,  that  the  trial  court  properly  held  the  plaintiff  to 
proof  of  the  defects  specifically  alleged,  and  properly  excluded  evidence  as 
to  others.    Jernlgan  v.  Brewing  Co.,  501. 

4.  A  general  allegation  of  damages  will  let  in  evidence  of  such  damages 
as  naturally  and  necessarily  result  from  the  wrongs  charged;  but  to  admit 
proof  of  damages  which  do  not  necessarily  result  from  the  Injury  alleged, 
the  petition  must  set  up  the  particular  effects  claimed  to  have  followed  the 
injury.  Petition  in  this  case  alleged  injuries  to  the  head,  arms,  abdomen, 
back  and  legs.  Held  sufficient  to  admit  proof  of  fits  or  spasmodic  attacks 
as  a  result  of  congestive  condition  of  the  brain,  or  of  impairment  of  eyesight. 
Railway  v.  Plna,  680.  / 

Polioeman. 

Killed  on  duty— case  within  the  exception  of  death  from  intentional  injury. 
See  Accident  Insurance,  1. 

Poseession. 

Surrender  of,  by  sublessee.     See  False  Representations,  1. 
Proof  of  actual,  held  unsatisfactory.     See  Limitations,  7. 

Power  of  Attorney. 

1.  A  power  of  attorney  to  sell  lands  is  not  entitled  to  record  in  a  county  in 
which  none  of  the  land  Is  situated.    Wren  v.  Howland,  87. 

2.  A  certified  copy  of  such  power  of  attorney  from  the  records  of  a  county 
in  which  none  of  the  land  was  situated  did  not  become  an  archive  of  the 
General  Land  Office  by  virtue  of  being  filed  therein.    Id. 

Power  of  Sale. 

Is  revoked  by  death,  although  the  power  of  attorney  provides  otherwise. 
See  Deed  of  Trust,  1. 

Practice  on  Appeal. 

See  Appeal;  Assignment  of  Error;  Bill  of  Exceptions;  Statement  of  F^cts^ 
Objection  that  agency  was  not  shown,  to  be  first  made  below.     See  Con- 
demnation Proceedings,  2. 

That  part  of  the  recovery  was  adjudged  to  plaintiffs  attorney  not  error 
of  which  defendant  can  complain.     See  Attorney  Fees. 

1.  Where  error  is  assigned  to  the  refusal  of  the  trial  cottrt  to  give  certain 
requested  charges,  the  record  should  contain  such  refused  charges  showing 
them  to  have  been  in  writing  and  signed  by  the  appellant  or  his  counsel. 
Wren  v.  Howland,  87. 

2.  An  assignment  embracing  more  than  one  separate  and  distinct  ques- 
tion will  not  be  considered.    Wren  v.  Howland,  87. 

3.  A  party  will  not  be  heard  to  complain  of  a  charge  which,  if  erroneous 
at  all,  is  to  so  to  his  advantage.    Horton  v.  Packing  Co.,  150. 
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4.  The  appellate  court  will  not  interfere  with  the  verdict  of  a  Jury  predi- 
cated upon  conflicting  evidence,  the  supporting  evidence  being  sufficient  to 
sustain  it.     Hardin  v.  Hodges,  155. 

5.  The  Court  of  Civil  Appeals  Is  not,  it  seems,  precluded,  by  certifying  a 
question  to  the  Supreme  Court,  from  considering,  in  disposing  of  it  aft^  the 
question  is  answered,  other  facts,  inadvertently  omitted  in  their  certificate, 
and  precluding  the  disposition  of  the  case  upon  the  principles  involved  in 
the  certified  question  and  its  answer.     Ford  v.  Brown,  19*8. 

6.  The  appellate  court  will  not  interfere  with  the  verdict  of  a  Jury  predi- 
cated upon  conflicting  testimony  if  the  supporting  proof  be  sufficient  to 
authorize  it.    Hall  v.  Carter,  230. 

7.  That  the  jury  disregarded  a  charge  of  the  court  that  announced  an 
incorrect  principle  of  law  is  not  ground  for  reversal.  Johnston  v.  Klein - 
smith,  236. 

8.  A  Judgment  predicated  upon  conflicting  evidence  with  proof  enough  to 
support  it,  will  not  be  disturbed.  Voss  v.  Harris  County,  249. 

9.  The  admission  of  Improper  evidence  when  it  appears  to  have  had  no 
prejudicial  effect  upon  the  case  of  the  complaining  party  is  not  reversible 
error.     Railway  v.   Mathews,    285. 

10.  The  appellate  court  will  not  disturb  the  finding  of  a  Jury  in  favor  of 
plaintiff,  predicated  upon  conflicting  evidence,  especially  when  the  charge 
imposed  upon  the  plaintiff  a  greater  burden  of  proof  than  the  law  requires. 
Railway  v.  Cooper,»  319. 

11.  Though  the  brief  of  the  appellant  does  not  in  all  things  conform  to 
the  rules,  yet  as  the  issue  of  the  suflflciency  of  the  evidence  to  sustain  the 
verdict  against  his  claim  in  reconvention  for  damages  is  presented  by 
assignment  In  the  brief,  and  it  also  containing  statements  from  the  record 
sustaining  that  proposition,  the  appellate  court  would  not  be  Justified  in 
ignoring  the  assignment.     Masterson  v.  Heitman,  464. 

12.  Where  the  facts  from  which  the  conclusion  is  deduced  are  clear,  the 
appellate  court  is  not  bound  by  a  finding  of  the  trial  court  that  a  gin  house, 
with  its  appurtenances,  was  not  a  fixture,  and  could  be  sold  and  removed  as 
personal  property  In  foreclosure  of  a  mechanic's  lien,  as  against  a  senior 
incumbrance.    Watson  v.  Markham,  476. 

13.  Where  a  bill  of  exceptions  showed  that  a  witness,  the  depot  agent, 
was  asked  as  to  his  custom  in  a  certain  respect,  which  was  excluded,  and 
the  statement  of  facts  shows  that  he  did  testify  as  to  his  custom  in  that 
respect,  the  error,  if  any,  was  harmless.    Railway  v.  McCutcheon,  557. 

14.  .Where  evidence  has  been  Improperly  excluded  the  rule  on  appeal  Is, 
that  in  order  to  hold  that  such  error  does  not  require  a  reversal  of  the 
Judgment,  it  ought  clearly  to  appear  that  no  Injury  could  have  resulted 
therefrom.     Railway  v.  Goggin,  667. 

Practice  in  Trial  Court. 

See  Jury  Trial;  Trial;  Argument  of  Counsel. 

1.  Continuance  is  properly  refused  when  the  application  therefor  fails 
to  state  the  facts  expected  to  be  proved  by  the  absent  witnesses.  Further, 
an  application  for  continuance  is  defective  which  does  not  aver  the  use  of 
due  diligence. '  Earl  v.  State,  161. 

2.  A  party  to  a  suit  having  procured  the  court  to  suppress  evidence  in 
regard  to  an  attempted  issue  in  the  case  is  not  entitled  thereafter  to  have 
the  issue  submitted  to  the  Jury  from  his  standpoint.  Railway  v.  Moynahan, 
302. 

Prescription. 

Prescriptive  right  to  use  of  waters  of  a  stream — acquisition  and  enforce- 
ment. See  Riparian  Proprietors,  2. 

Presumption. 

Of  extension  of  time  from  acceptance  of  Interest  in  advance.    See  Surety,  2. 
Of  negligence  from  mere  fact  of  an  explosion.     See  Negligence,  14. 

Principal  and  Ageift. 

Agent's'  knowledge  not  notice  to  principal  when  agent  guilty  of  fraud. 
See  Homestead,  5. 

1.  The  cashier  of  a  bank  is  the  collecting  officer  of  such  bank,  and  as  such 
he  has  the  power  to  enter  into  contracts  looking  to  the  collection  of  debts 
due  the  bank,  and  can,  if  the  necessity  arises,  bind  his  principal  to  pay 
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reasonable  collection  fees  for  the  collection  of  Its  claims.  The  foreclosure 
of  a  mortgage  to  the  bank  on  land  to  secure  the  claim  of  the  bank,  or  the 
sale  of  the  land  under  the  mortgage,  are  steps  in  collection  of  the  debt  for 
which  the  cashier  can  legally  contract  commission  fees  to  another  for  aid 
and  assistance,  and  bind  the  bank  therefor.    Bank  v.  Ratliff,  279. 

Priority. 

Of  widow's  allowance  over  liens.     See  Landlord's  Lien,  6. 

Of  claims  against  estate.    See  Administration.  6. 

Of  vendor's  Hen,  held  not  waived.    See  Vendor's  Lien,  1, 

Profits. 
Loss  of,  as  damages.    See  Damages,  1. 

Promissory  Notes, 

See  Notes. 

Proximate  Cause. 

Delay  of  message  not  the  proximate  cause  of  plaintiffs  suffering.  See 
Telegraphs,  3. 

Setting  pole  in  street  as  proximate  cause  of  an  injury.  See  Telephone 
Co..  3. 

1.  In  determining  the  cause  of  an  event  the  law  looks  to  the  prominent 
and  and  effliclent  agent  bringing  It  about,  in  disregard  of  others  concurring 
but  slightly  to  produce  the  result.     EUyson  v.  Railway,  1. 

2.  Where  plalntifTs  recovery  depended  on  establishing  the  fact  that  the 
cause  of  death  was  not  injuries  to  the  person  in  a  railway  accident,  but 
diarrhea,  an  instruction  precluding  recovery  in  case  death  would  not  have 
resulted  from  such  diarrhea  alone,  but  was  In  part  caused  by  the  injuries, 
was  erroneous  in  preventing  a  consideration  of  the  efficient  agent  as  the 
legal  cause  if  another  but  slightly  co-operated  to  produce  the  result.    Id. 

3.  The  effect  of  a  diseased  physical  condition  before  the  receiving  of  per- 
sonal Injuries,  as  well  as  that  occurring  after.  Is  proper  to  be  considered 
in  determining  the  proximate  and  efficient  cause  of  death.     Id. 

4.  As  there  is  no  substantial  difference  between  injuries  the  proximate 
result  of  an  act  and  injuries  of  which  the  act  is  the  proximate  cause,  a 
charge  is  not  error  in  using  the  one  form  of  expression  instead  of  the  other. 
Railway  v.  Anchonda,  24. 

5.  The  previous  negligence  of  the  deceased  would  not  defeat  a  recovery  If 
the  evidence  shows  that  the  puffing  and  blowing  off  of  steam  by  the  defend- 
ant company's  locomotive,  which  proximately  caused  deceased's  horse  to 
run  away  and  kill  him,  occurred  after  he  had  gotten  control  of  the  horse, 
since  such  previous  negligence  would  not  be  the  proximate  cause  of  his 
death.    Hord  v.  Railway,  163. 

Publication. 

Setting  aside  Judgment  in  suit  by — ^what  period  of  limitation  applies.  See 
Judgment,  2;  New  Trial,  2. 

Public  Crossing. 

Failure  to  slacken  speed  at,  as  negligence.    See  Railroads,  8. 

1.  The  trial  court  charged  the  Jury  that  "It  was  the  duty  of  those  in 
charge  of  the  engine  pulling  said  train  to  blow  the  whistle  of  said  engine  and 
ring  the  bell  of  the  same,  at  least  e^.ghty  rods  from  the  place  where  the 
defendant's  railroad  and  said  public  road  cross  each  other  where  plaintiff 
was  Injured,"  and  In  the  succeeding  paragraph  Instructed  the  Jury  that 
if  they  believed  there  had  been  a  failure  to  blow  the  whistle  and  ring  the 
bell  eighty  rods  from  the  crossing  "as  provided  by  law,"  and  such  failure 
was  the  proximate  cause  of  the  Injury,  a  verdict  should  be  found  for  plain- 
tiff. Held  not  obnoxious  to  the  objection  that  it  required  the  Jury  to  find 
that  the  whistle  was  sounded  and  the  bell  rung  at  a  point  exactly  eighty 
rods  distant  from  the  crossing.    Railway  v.  Tlrres,  362. 

Public  Policy. 

Attorney  taking  part  interest  in  client's  claim.    See  Attorney  and  Client,  8. 

Attorneys  appointed  to  represent  unknown  heirs  in  the  settlement  of  an 
estate,  being  about  to  appeal,  for  such  heirs,  from  an  order  allowing  them  a 
fee  for  their  services,  agreed  not  to  prosecute  such  an  appeal,  upon  a  prom- 
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ise,  by  one  adversely  Interested,  to  pay  the  difference  between  the  allowance 
and  the  amount  sougrht  to  be  recovered  by  appeal.  Held,  that  there  could  be 
no  recovery  on  such  promise  becauk>e  contrary  to  public  policy;  that  thou^rh 
the  only  object  sought  by  them  in  appealing  was  to  secure  the  amount  of 
fee  in  question,  the  effect  of  appeal  was  to  keep  the  settlement  of  the  estate 
open,  with  further  chances  for  unknown  heirs  to  appear  and  assert  rights  in 
the  estate,  and  they  had  no  right  to  abandon  it  for  pay  from  another. 
<Fisher,  Chief  Justice,  dissenting.)     Steger  v.  Hume,  401. 

Purchaser  for  Value. 

Creditor  is  not,  where  he  buys  at  execution  sale  and  credits  his  bid. 
Kesultlng  Trust,  2. 

Purchaser  Pendente  Lite. 

Of  property  sequestered.     See  Sequestration,  1,  3. 

Question  for  Jury. 

Negligence  depending  on  evidence,  is.    See  Negligence,  6. 

Railroads. 

See  Carrier  of  Passengers;  Elilling  Stock;  Live  Stock  Shipment;  Public 
Crossing. 

Employes  engaged  in  "operating  cars."     See  Fellow  Servants,  1,  2. 

Right  of  way  agreement  exempting  from  damages.  See  Condemnation 
Proceedings,  1. 

Unnecessary  obstruction  of  street.     See  Damages,  1,  2. 

Limiting  liability  by  contract.     See  Damages,  5. 

Foreign,  suable  in  Texas,  when.    See  Venue,  6. 

1.  Liability  for  frightening  a  team  by  the  railway  whistle  would  be 
Incurred  upon  the  willful  blowing  of  the  whistle,  or  by  sounding  it  when 
such  employes  have  reasonable  grounds  for  believing  that  the  noise  would 
cause  fright  to  teams  near  the  track,  when  from  either  cause  injury  resulted 
from  fright  of  teams 

2.  The  article  of  the  statute  giving  to  railway  corporations  "the  right  to 
regulate  the  time  and  manner  in  which  passengers  and  property  shall  be 
transported,"  can  not  be  invoked  to  exempt  them  from  liability  for  negligent 
delay  in  the  transportation  of  cattle,  stnce  such  regrulations  must  be  reason- 
able, and  the  question  here  involved  is  one  of  negligence,  and  not  an  issue 
of  reasonableness  of  regulations.  Rev.  Stats.,  art.  4484.  Railway  v.  Currie, 
277. 

3.  In  an  action  against  railroads  jointly  sued  for. injuries  to  cattle  during- 
shipment,  a  charge  defining  plaintiff's  damages  as  being  such  as  he  had  sus- 
tained by  reason  of  the  negligence  of  either  or  all  the  defendants,  but 
instructing  that  in  assessing  these  damages  the  Jury  should  apportion  them 
against  the  several  defendants  according  as  such  defendant's  negligence 
occasioned  the  damages,  was  correct,  and  did  not  authorize  a  recovery  for 
the  loss  due  to  the  natural  shrinkage  which  cattle  sustain,  even  in  the 
absence  of  negligence,  in  being  shipped  to  market.    Id. 

4.  Evidence  considered  and  held  to  support  recovery  by  a  bridge  carpenter 
in  perilous  position  upon  plaintiff's  track  by  reason  of  failure  of  those  oper- 
ating the  train  to  avoid  injury  to  him  by  stopping  or  slackening  its  speed 
after  his  dangerous  position  was  known  or  should  have  been  known.  Rail- 
way v.  Roane,  299. 

5.  Evidence  considered  and  held  to  excuse  assuming  a  position  of  danger 
in  front  of  an  approaching  train  by  railway  employe  endeavoring  to  remove 
a  dangerous  obstruction.    Id. 

6.  A  charge  was  erroneous  which  excused  an  injured  person  from  contrib- 
utory negligence  in  incurring  danger  in  the  effort  to  remove  an  obstruction 
upon  the  railway  track,  if  he  acted  in  so  doing  upon  apprehension  of  danger 
to  the  train;  the  rule  being  that  the  appearance  of  danger  must  be  such  as 
to  arouse  the  reasonable  apprehension  of  a  man  of  ordinary  prudence,  cau- 
tion and  intelligence.    Id. 

7.  Where  the  duties  of  a  freight  brakeman  did  not  begrin  until  his  train 
was  made  up  in  the  yards,  and  he  went  into  the  caboose  with  his  necessary 
outfit  for  the  trip  whUe  the  train  was  being  made  up,  his  presence  there 
could  not  be  regarded  as  that  of  a  volunteer  or  mere  licensee  If  It  was  the 
usual  custom  for  brakemen  so  to  do.  See  charge  as  to  such  custom  and 
its  effect  that  may  have  been  misleading.    Railway  v.  Oldridge,  436. 
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8.  Railroad  trains  are  not  required  to  slacken  speed  in  crossing  a  paMic 
road»  and  unless  the  operatives  of  the  train  in  any  particular  case  are 
chargeable  with  knowledge  of  facts  which  would  make  it  their  duty  in  the 
exercise  of  reasonable  care  not  to  run  the  train  over  a  public  crossing  at  its 
usual  speed  it  is  not  negligence  for  such  operators  to  fail  to  reduce  speed 
at  such  points.     Railway  v.  Wear,  492. 

9.  The  statute  providing  a  penalty  for  the  failure  of  a  railway  company 
to  furnish  a  shipper  with  cars  after  written  demand  made  therefor  does  not 
apply  where  cars  of  a  particular  kind  are  demanded,  such  as  stable  cars  for 
the  shipment  of  cattle.     Rev.  Stats.,  art.  4497-4500.     Railway  v.  Barrow.  CIL 

10.  Where  the  shipper  demands  cars  of  a  particular  kind,  such  as  stable 
cars,  he  requires  of  the  carrier  a  duty  not  imposed  by  the  statute,  for  a 
violation  of  which  he  must  look  for  redress  to  an  action  of  damages  upon  his 
contract,  and  not  to  one  to  recover  the  statutory  penalty,  unless  he  shows 
affirmatively  that  no  other  cars  would  be  proper  or  suitable  for  such  freight 
as  he  desired  to  ship.     Id. 

11.  The  shipper's  demand  being  for  stable  cars,  not  shown  to  be  the  only 
kind  suitable  and  proper  for  the  freight  to  be  shipped,  the  fact  that  the 
carrier  agreed  to  furnish  stable  cars  did  not  render  it  liable  to  the  statutory 
penalty  for  a  failure  to  do  so,  but  to  damages  for  breach  of  the  contract.    Id. 

12.  "^TTiere  the  shipper  made  written  demand  for  stable  cars,  but  after- 
wards orally  agreed  with  the  railroad  agent  to  accept  cars  of  any  kind,  this 
did  not  entitle  him  to  recover  the  statutory  penalty  for  failure  to  furnish 
the  cars,  the  oral  agreement  not  being  such  a  written  demand  as  the  statute 
requires.    Id. 

Real  Estate  Broker. 
Suit  by,  for  commissions — pleadings.    See  Pleadings,  3. 

Receiver. 

Corporation  liable  for  acts  of,  as  agent,  when.  See  Master  and  Ser- 
vant, 7. 

Reoeivership. 

The  appellant  sued  the  appellee,  without  being  Joined  by  her  husband,  to 
cancel  a  deed  of  trust  upon  her  separate  estate,  executed  by  herself  and  hus- 
band to  secure  appellee  on  a  loan  to  the  husband,  the  ground  set  up  being 
the  extension  of  the  loan  by  appellee  upon  the  payment  of  a  valuable  con- 
sideration by  appellant's  husband,  without  her  know^ledge  or  consent.  Ap- 
pellee answered  to  the  merits,  and  besides  filed  a  cross-action  praying  for 
Judgment  on  the  note  and  foreclosure  of  the  lien  created  by  the  deed  of 
•  trust.  He  also  filed  an  application  for  the  appointment  of  a  receiver  to  col- 
lect the  rents  and  revenues  of  the  property  upon  which  the  deed  of  trust 
was  given,  as  provided  for  in  the  deed  of  trust,  and  by  an  interlocutory 
order  this  receivership  was  created  and  a  receiver  appointed.  From  this 
interlocutory  order  this  appeal  is  prosecuted  upon  popositions  mainly  that 
appellee  was  not  entitled  to  the  receivership,  falling  to  show  himself  without 
adequate  remedies  at  law,  as  by  writ  of  sequestration.  Held  that  the  receiv- 
ership was  properly  granted  to  secure  the  rentals  Involved.  Barrera  v. 
Prost,  580. 

Recitals. 
In  deed,  not  evidence  when.     See  Foreign  Executor,  2. 

Removal  of  Cause. 

An  action  for  personal  Injury  against  the  Texas  &  Pacific  Railway  Com- 
pany and  one  of  its  engineers  is  not  removable  to  the  Federal  court  upon  the 
lolnt  petition  of  both  defendants  alleging  that  the  suit  is  one  arising  under 
the  laws  of  the  United  States  in  that  the  defendant  railway  company  was 
incorporated  by  an  act  of  Congress,  under  which  it  was  beings  operated, 
where  there  is  no  separable  controversy  between  plaintiffs  and  the  railv^ay 
company,  and  no  evidence  that  the  other  defendant  was  made  a  party  solely 
to  defeat' the  removal.    Railway  v.  Huber,  75. 

Distrain  for,  in  county  court,  where  less  than  $200  is  then  due.  See  Juris- 
diction, 8. 

See  also.  Receivership,  1. 
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Repeal  of  Law. 

As  affecting  runnlngr  of  limitations.    See  Limitations,  2. 

Replevy. 

As  not  precludlnsr  plain  till  from  still  pursuingr  the  property.  See  Seques- 
tration, 1,  4. 

Res  Ad  judicata. 

Judsrment  against  one  of  several  plaintiffs,  affirmed  on  appeal,  with 
reversal  as  to  others.    See  Final  Judgement. 

Recording. 

Of  map  as  dedication  of  streets.    See  Dedication,  3. 

Proof  for,  by  subscribing  witness.     See  Deed,  2. 

Place  of  record.    See  Power  of  Attorney,  1,  2. 

See  the  opinion  for  state  of  proof  under  which  it  is  held  that  the  court 
committed  no  error  in  refusing  to  hear  evidence,  and  submitting  to  the 
Jury,  as  an  lssue«  whether  the  plaintiffs  used  proper  diligence  in  having  their 
mortgage  recorded  in  the  State  of  Arkansas.    Cassidy  v.  Willis,  289. 

Records  of  Court. 
Of  another  State — how  proved.  .  See  Evidence,  4. 
Of  home  court — ^how  proved.     See  evidence,  6. 

Release. 

Of  vendee  not  a  release  of  the  lien.    See  Vendor's  Lien,  1. 
Extension  of  time  as  releasing  surety.    See  Contract,  4;  Notes,  6. 

Remittitur. 

It  is  not  reversible  error  for  the  trial  court  to  require  a  remittitur  of  exces- 
sive damages  as  a  condition  to  his  overruling  a  motion  for  new  trial.  Rail- 
way V.  Linthicum,  375. 

Res  Gestae. 

Declarations  after  lapse  of  five  to  ten  m!nutes.     See  Evidence,  13. 

Declarations  of  the  injured  party,  immediately  after  receiving  the  injuries, 
8o  intimately  connected  with  the  transaction  resulting  in  the  injury  as  to  be 
a  part  of  it,  and  under  circumstances  to  exclude  the  idea  of  fabrication,  are 
properly  admitted  as  res  gestae.    Railway  v.  Partin,  173. 

Resulting  Trust. 

1.  P.,  being  in  possession  of  money  Inherited  by  his  children,  used  part 
of  it  in  purchasing  land  for  them,  taking  the  deed  therefor  in  his  own  name 
and  executing  his  note  for  the  deferred  payments.  Before  they  fell  due  he 
conveyed  the  land  to  the  children  by  deed  which  was  delivered,  but  not  re- 
corded. P.  paid  the  notes  when  they  fell  due  with  the  children's  money,  and  at 
all  times  held  money  of  theirs  sufficient  to  pay  out  the  land.  The  children  knew 
of  the  purchase  of  the  land  for  them  at  the  time  it  was  made,  and  were 
satisfied  therewith.  Held,  that  a  resulting  trust  in  favor  of  the  children  at 
the  time  of  the  purchase  was  not  defeated  by  reason  of  the  money  not  being 
then  paid  in  full  for  the  land.    Hicks  v.  Pogue,  333. 

2.  The  land  was  levied  on  by  a  creditor  of  P.,  and  was  bought  by  him  at 
execution  sale  without  notice  of  the  rights  of  P.'s  children  therein,  and  the 
amount  bid  by  him  was  applied  to  the  payment  of  the  costs  of  the  suit,  it 
not  being  shown  what  the  costs  were,  nor  how  much  thereof  the  plaintiff 
creditor  was  liable  for.  Held,  that  it  was  not  shown  that  he  was  a  pur- 
chaser for  valuable  consideration.    Id. 

3.  Objection  that  as  the  deed  of  P.  to  the  children  recited  a  consideration 
of  one  dollar  and  no  other,  the  defendant  children  could  not,  over  plaintiff's 
objection,  engraft  another  consideration  by  parol  evidence,  was  not  well 
taken,  and  the  point  was  immaterial  since  the  right  and  title  of  the  children 
did  not  depend  on  the  deed.    Id. 

4.  Plaintiff  not  being  a  purchaser  for  valuable  consideration  at  his  own 
execution  sale  of  the  land,  it  was  immaterial  whether  or  not  he  had  notice 
at  that  timp  of  the  resulting  trust  In  the  land  then  existing  in  favor  of  the 
defendant  children.    Id. 

33  Civ.— 47. 
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Riparian  Prapriators. 

1.  Charge  of  the  court  defined  "arid  portions  of  the  State,**  as  foHowa: 
''By  arid  portions  of  the  State  is  meant  those  portions  of  the  State  where 
rainfall  is  insufficient  for  agricultural  purposes,  and  Irrigation  therefore 
necessary.  Where  the  rainfall  is  sufficient  for  agricultural  purposes  that 
portion  is  not  within  the  arid  region,  even  though  irrigation  might  or  would 
increase  the  productiveness  of  the  soil."     Hall  v.  Carter,  230. 

2.  That  a  prescriptive  right  to  the  use  of  waters  of  a  stream  may  be 
acquired  is  no  longer  an  open  question.  fThe  right  is  enforclble  against 
riparian  proprietors  on  the  stream  below  when  the  water  has  been  con- 
tinuously used  for  ten  years  under  a  claim  of  right, — ^following  Mud  Creek 
Irrigation  Co.  v.  Vivian.  74  Texas,  170.  But  it  is  equally  well  established  that 
"the  right  acquired  by  prescription  is  only  commensurate  with  the  right 
enjoyed.  The  extent  of  the  enjosnnent  measures  the  right:"  and  the  use  of 
a  given  amount,  no  matter  how  long  continued,  would  give  no  right  to  use 
a  greater  quantity.  The  important,  as  it  is  the  difficult,  matter  of  determina- 
tion in  such  cases,  is  the  extent  of  such  use.    Id. 

3.  The  issues  and  answers  in  this  case  established  the  fact  that  while 
appellant  and  his  predecessors  in  title  had  for  more  than  ten  years  contin- 
uously, peaceably  and  adversely  used  a  portion  of  the  waters  for  irrigation, 
that  their  use  had  never  been  so  extensive  as  to  prevent  the  water  from 
flowing  in  some  quantity  down  to  the  south  line  of  appellee's  land,  but  that 
in  June,  1902,  the  water  ceased  entirely  to  How  down  to  appellee's  land,  and 
that  this  was  due  to  the  use  of  the  water  by  appellant  for  irrigation.  Under 
this  state  of  case  the  trial  court  properly  held  that  appellant's  prescriptive 
right  did  not  go  to  the  extent  of  the  use  exercised  by  him  in  1902,  and  that 
to  this  extent  the  appellee  was  entitled  to  injunction.    Id. 

Sale  of  Land. 

By  independent  executrix,   through  agent — agreement  as  to  commissions. 
See  Pleadings,  12.  13. 
By  foreign  executor.    See  Foreign  Executor,  1. 

1.  When  it  transpires  in  a  sale  of  land  that  by  the  mutual  mistake  of  the 
purchaser  and  the  seller  the  deficiency  in  the  quantity  of  the  land  as  con- 
tracted and  as  surveyed  is  gross,  equity  will  afford  relief  to  tfie  purchaser 
to  the  extent  of  the  value  of  the  deficiency.    Willard  v.  Sanford,  594. 

2.  Appellant  bought  of  B..  now  deceased,  a  tract  of  land  for  $60,000.  deed- 
ing in  payment  a  place  in  Houston  at  $18,000.  and  executing  vendor's  lien 
notes  for  balance.  Subsequently  she  conveyed  parts  of  the  land  for  about 
$10,000,  represented  by  vendor's  lien  notes,  which  she  delivered  to  B.  in  lieu 
of  that  much  of  his  original  lien.  Her  notes  to  B.  falling  due.  and  she  being 
unable  to  meet  them,  applied  to  B.  for  time  in  which  to  sell  the  land  and 
pay  them.  B.  consented  to  cancel  the  debt  if  appellant,  within  a  few  days, 
would  pay  him  $37,000.  On  her  failure  to  do  so  B.  sued  on  the  notes,  fore- 
closed his  lien,  and  at  the  foreclosure  sale  bought  in  the  land  for  $500,  which 
amount  he  credited  on  the  Judgnnent.  Appellant  brought  jthis  suit  against  B, 
alleging  that,  prior  to  his  foreclosure  suit,  he  agreed  to  buy  in  the  land  at 
foreclosure  sale  in  full  satisfaction  of  his  Judgment,  and  deed  the  sahie  to 
her  if,  within  a  reasonable  time,  she  should  find  a  purchaser  through  whose 
purchase  she  would  pay  him  $37,000  in  cash.  She  alleged  that  by  force  of 
this  agreement  B.  took  the  title  in  trust  for  her;  that  within  a  reasonable 
time  she  found  and  tendered  the  cash  purchasers  for  a  greater  sum  than 
named  in  the  agreement,  but  that  B.  refused  to  perform  his  agrreement, 
repudiated  his  trust,  and  sold  a  large  part  of  the  land  for  large  sums  to 
purchasers  without  notice  of  the  trust.  The  consideration  alleged  for  B's 
undertaking  was  appellant's  agreement  to  accept  service  of  the  suit  in  Q. 
County,  and  interpose  no  resistance  to  the  foreclosure.  Verdict  and  judg- 
ment was  for  the  defendant,  the  latter  adjudging  the  vendor's  Hen  notes 
satisfied  by  the  purchase  of  the  land  at  sherifTs  sale.  Under  these  facts 
held: 

(1)  That  the  transaction  with  B.,  on  which  this  suit  was -based,  was  with- 
out consideration. 

(2)  That  in  any  event  B.'s  promise  was  an  agreement  to  convey  land,  and 
not  being  in  writing  was  invalid. 

(3)  That  B.'s  purchase  at  the  foreclosure  sale  did  not  constitute  a  trust 
for  the  benefit  of  appellant.     Foster  v.  Ross,  615. 

3.  After  receiving  the  warranty  deed  coveylng  to  him  the  Houston  prop- 
erty, B.  discovered  that  It  was  burdened  with  a  mortgage  for  $3250,  which, 
to  protect  his  title,  he  was  compelled  to  pay  off  with  Interest.  He  sued  the 
appellant    on    her    warranty,    which    suit,    by    agreement,    was    consolidated 
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with  appellant's  suit,  and  the  two  were  tried  toerether.  Judgment  on  tills 
suit  on  the  warranty  was  for  appellant.  Held,  error.  This  transaction  was 
not  an  exchange  of  lands,  each  tract  standing  surety  for  the  other,  but 
the  Houston  property  was  conveyed  by  warranty  as  a  first  payment  on 
appellant's  purchase,  and  the  incumbrance  described  constituted  a  breach 
of  warranty.    Id. 

Sale  Pendante  Lite. 

Of  sequestered  property.    See  Sequestration,  1,  8. 

School  Land. 

1.  A  tract  of  State  school  land  was  appraised  at  $2.50  per  acre,  but 
through  mistake  the  purchaser's  application  stated  the  price  as  $2  per  acre, 
and  his  obligation  was  given  for  the  unpaid  part  of  the  purchase  money 
at  that  price.  The  Land  Commissioner  having  discovered  the  mistake, 
notified  the  purchaser,  who  thereupon  executed  his  obligation  for  the  proper 
amount  on  the  basis  of  $2.50  per  acre  as  the  price  and  Commissioner 
changed  the  figures  in  the  application  so  as  to  show  the  proper  price.  Held, 
that  the  purchaser's  right  to  buy  additional  school  lands  could  not  be 
defeated  by  showing  such  mere  irregularity  in  the  title  to  his  home  section. 
Faucett  v.  Sheppard,  64. 

2.  A  sale  of  school  land  by  bond  for  title  which  provided  that  the  obligor 
should  continue  to  occupy  the  land  for  the  full  term  of  three  years  and  at 
its  expiration  should  convey  to  the  obligee  by  a  sufilclent  school  land  deed, 
did  not  constftute  an  abandonment  where  the  obligor  never  surrendered  the 
possession  under  the  bond,  but  continued  his  occupancy  on  part  of  the 
survey  and  still  received  rent  from  the  obligee  under  a  lease  executed  prior 
to  the  bond.    Witcher  v.  Wiles.  69. 

8.  An  application  for  purchase  of  school  land,  prematurely  filed,  becomes 
effective  after  the  land  is  placed  upon  the  market  unless  the  rights  of  a 
subsequent  purchaser  by  valid  application  have  Intervened.  Some  difilculties 
in  the  application  of  this  rule  suggested.    Ford  v.  Brown,  198. 

4.  An  application  to  purchase  a  survey  of  school  land  as  a  home,  filed 
forty  minutes  before  the  filing  of  its  appraisement,  placed  the  land  on  the 
market,  and  entitled  such  applicant  to  the  land  as  against  an  application, 
made  after  the  filing  of  the  appraisement,  to  purchase  it  as  additional  land 
to  a  home  Section,  by  one  who  was  not,  in  fact,  an  actual  settler  on  such 
home  tract.    Id. 

5.  The  certificate  of  the  Land  Commissioner  of  proof  of  occupancy  made 
by  a  purchaser  of  a  "home"  section,  did  not  conclude  the  question  of  such 
purchaser's  actual  settlement  on  such  land  and  right  to  purchase  other  land  in 
addition,  as  against  an  adverse  claimant  of  such  additional  land,  whose  suit 
therefor  was  pending  when  such  proof  was  made  and  certificate  issued.     Id. 

6.  Where  plaintiff  sued  in  trespass  to  try  title  for  certain  State  school 
land  for  which  he  and  defendant's  vendor  had  each  made  application  to  pur- 
chase ^s  an  actual  settler,  and  which  had  been  awarded  by  the  Land  Com- 
missioner to  defendant's  vendor,  it  was  competent  for  plaintiff  to  prove  that 
defendant's  vendor  was  never  an  actual  settler  on  the  land  with  intent  to 
make  it  his  home,  and  that  he  had  offered  to  sell  it  to  another  party,  declar- 
ing that  he  could  not  afford  to  live  on  it,  and  had  stated  some  three  or  four 
years  previously  that  he  could  not  afford  to  live  in  that  county  because  he 
could  make  more  money  elsewhere.     Lewis  v.  Scharbauer,  220. 

7.  Where  in  such  action,  and  upon  an  issue  of  abandonment  of  the  land  by 
defendant's  vendor,  the  evidence  was  conflicting,  a  charge  that  "mere  tem- 
porary absence  for  purposes  of  business  or  pleasure,  from  lands  settled  upon, 
would  not  constitute  an  abandonment  of  such  land."  was  objectionable  as 
on  the  weight  of  evidence,  or  as  calculated,  under  the  circumstances  of  the 
case,  to  mislead  the  jury.    Id. 

«.  Following  Stewart  v.  Wagley.  68  S.  W.  Rep.,  297,  the  change  in  valua- 
tion of  the  land  by  the  Commissioner  of  the  Land  Ofllce  to  one  dollar  an 
acre  a  few  days  after  the  application  to  purchase  the  same  entitled  the 
Commissioner  to  accept  this  as  the  standard  of  value  in  awarding  It  to  the 
applicant  as  against  a  subsequent  proposed  purchaser.  Threadgill  v.  But- 
ler, 347. 

9.  As  between  two  applications  to  purchase  school  lands  on  the  market  in 
detached  sections,  both  conforming  to  the  requirements  of  law,  the  first  filed 
has  the  prior  right  of  purchase,  and  the  Commissioner  of  the  General  Land 
Ofllce  properly  discharges  his  duty  when,  having  wrongfully,   through  mis- 
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take,   rejected   the   prior   application    and   accepted   the   subsequent   he   sets 

aside  the  latter  and  reinstates  the  first.    Maney  v.  Syres,  497. 

10.  The  affidavit  of  the  prospective  purchaser  of  school  land  made  under 
the  pains  and  penalties  of  perjury  is  a  sufficient  safegruard  against  bad  faith, 
and  the  makings  of  such  affidavit,  and  a  compliance  with  legal  require- 
ments in  other  respects,  prima  facie  imposes  upon  the  Commissioner  of  the 
General  Iiand  Office  the  duty  to  allow  the  application  for  the  purchase.  If 
such  purchase  was  fact  collusive,  only  the  State  can  take  advantage  of  LL 
Logan  v.  Curry,  95  Texas,  664.     Id. 

11.  Defendant  settled  upon  State  school  land,  but  before  applying  to  pur- 
chase it  removed  therefrom  with  his  family,  leaving  some  household  effects 
and  stock  on  the  place.  For  more  than  six  months  thereafter  he  actually 
resided  with  his  family  elsewhere,  and  was  so  resident  at  the  date  of  his 
application  to  purchase,  but  had  acquired  no  home,  and  had  claimed  the 
school  land  as  his  home  from  the  time  he  went  upon  it.  Held,  that  he  was 
not  an  actual  settler  within  the  terms  of  the  statute  relating  to  the  sale  at 
school  land,  which  requires  actual  occupancy  by  the  settler,  save  only  a  per- 
mitted absence,  not  exceeding  six  months  in  any  one  year,  for  certain  named 
purposes.    Sayles'  Civ.  Stats.,  arts.  42181.    Mann  v.  Greer,  517. 

12.  Actual  settlement  on  school  land  does  not,  per  se,  entitle  the  party 
to  purchase  additional  school  lands,  since  the  statute  limits  the  right  to  so 
purchase  to  those  who  are  "bona  fide  purchasers,"  and  does  not  extend  it 
to  a  mere  occupant.     Rev.  Stats.,  art.  1418f.     Trevey  v.  Lowrie,  606. 

13.  The  Act  of  1895  did  not  limit  the  right  to  purchase  additional  lands 
to  such  persons  as  were  actual  settlers  upon  and  purchasers  of  land  clas- 
sified as  agricultural,  and  hence  plaintiff  was  not  precluded  from  purchasing 
such  additional  lands  because  his  home  section  was  cl£|.ssified  as  "watered 
grazing"  land.    Terry  v.  Dale,  27  Texas  Civ.  App.,  1.  not  followed.     Id. 

14.  Plaintiff  sued  in  trespass  to  try  title  to  recover  school  land  by  virtue 
of  rejected  applications  to  purchase  it.  It  had  been  awarded  to  defendant, 
was  in  the  absolute  district,  and  was  included  in  an  unexpired  lease  by  the 
State  to  a  third  party  at  the  time  of  plaintiff's  applications.  Plaintiff 
claimed  that,  as  to  the  given  tract  in  suit,  the  lease  had  been  waived  In  his 
favor  by  the  lessor  and  canceled  by  the  Commissioner.  Held,  that  the  bur- 
den was  on  plaintiff  to  show  specifically  that  the  lease  had  been  canceled  at 
a  time,  in  a  manner,  and  for  a  cause  authorized  by  law.    Id. 

Sequestration. 

1.  Plaintiffs  sequestered  certain  wagons,  which  were  replevied  by  defend- 
ants and  subsequently  sold,  pending  the  litigation  for  their  recovery,  to  one 
C.  Plaintiff  obtained  Judgment  for  the  wagons,  and,  in  the  alternative  that 
they  could  not  be  found,  Judgment  for  their  value  upon  the  replevy  bond. 
The  wagons  were  not  returned,  and  executions  for  the  money  having  been 
returned  nulla  bona,  plaintiffs  filed,  in  the  sequestration  case,  a  motion 
against  C.  asking  for  Judgment  against  him  to  the  extent  of  the  value  of  the 
wagons,  and  obtained  such  Judgment  after  C.  had  been  cited  and  filed  an 
answer  in  the  case.  Held,  that  the  proceeding  by  motion  against  C.  was 
equivalent  to  a  separate  suit  against  him.  and  the  irregularity,  if  any.  was 
not  to  his  prejudice.    Crawford  v.  Plow  Co.,  510. 

2.  The  statutory  replevy  bond  Is  not  a  substitute  for  the  property  seques- 
tered, and  confers  only  the  right  to  hold  the  possession  thereof  during  the 
pendency  of  the  litigation,  but  not  the  right  to  sell  it  to  a  third  person. 
Rev.  Stats.,  arts.  4874,  4877.     Id. 

3.  A  purchaser  of  the  replevied  property  pending  the  sequestration  suit 
therefor  is  charged  with  notice  of  the  plaintifTs  rights,  and  is  liable  to  him 
for  a  conversion  thereof  where  the  parties  to  the  replevy  bond  fall  to  satisfy 
the  alternative  money  Judgment  in  plalntifTs  favor.    Id. 

4.  Plaintiff's  action  in  taking  the  alternative  Judgment  against  the  replevy 
bond,  as  provided  in  the  statute,  and  their  failure  to  have  a  writ  of  posses- 
sion for  the  property  issued,  was  not  an  election  to  look  alone  to  the  money 
judgment  for  their  remedy  and  a  waiver  of  the  right  to  pursue  a  claim 
against  a  purchaser  of  the  property.    Id. 

Setting  Fires. 

1.  Where  in  an  action  against  a  railway  company  for  damages  caused  by 
a  fire  alleged  to  have  been  set  by  sparks  from  one  of  its  engines  the  real 
^ssue  was  whether  the  fire  w:as  caused  by  sparks  from  an  engine,  it  was 
error  for  the  court's  charge  to  put  the  burden  of  proof  upon  the  defendant 
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to  show  want  of  negligence  In  the  construction  and  operation  of  its  engine. 
I>uckworth  v.  Railway,  66. 

2.  The  law  does  not  require  of  railway  companies  the  equipnient  of  their 
engines  with  absolutely  "the  best  approved  appliances  in  general  use  for 
preventing  the  escape  of  fire,"  but  that  degree  of  care  only  in  this  respect 
that  would  be  exercised  by  a  person  of  ordinary  prudence  under  the  same 
or  similar  circumstances.    Id. 

Sheriffs. 

Article  2460  of  the  Revised  Statutes,  in  prescribing  compensation  for  the 

sheriff  of  a  county  for  services  in  attending   upon  sessions  of  the  district 

and  county  courts,  does  not  contemplate  such  compensation  for  his  attend- 
ance upon  the  commissioners  court.    Robinson  v.  Smith  County,  251. 

Signals. 

Failure  to  give,  as  negligence.    See  Public  Crossing. 

Special  Venire. 
Defendant  wrongly  required  to  take  Jury  from.    See  Jury  Trial,  1. 

Statement  of  Facts. 

Controls  over  bill  of  exceptions  where  they  conflict.  See  Bill  of  Excep- 
tions, 1. 

1.  See  the  opinion  for  diligence  in  support  of  a  tardy  statement  of  facts 
held  sufficient  to  excuse  laches  of  appellant.    Yecker  v.  Traction  Co..  239. 

2.  A  statement  of  facts  will  not  be  stricken  out  for  delay  in  its  filing 
where  it  came  into  the  hands  of  the  trial  judge  in  due  time  and  was  delayed 
by  him.    Bull  v.  Railway,  547, 

Statute  of  Frauds. 

Parol  lease  by  the  year  not  within.    See  Lease,  1. 
Promise  to  pay  debt  of  another.    See  Married  Woman,  3. 

Statutes  Cited  and  Construed. 

(Revised  Statutes  of  1895.) 
Art.  219.    Attorney  fee  to  garnishee  for  answer,  663. 
Art.  304.    Fixing  liability  of  drawer  or  indorser  of  note,  21. 
Art.  633.     Deed — warranty  against  incumbrances,  471. 
Art.  1029a.    Remittitur  of  damages,  376. 

Arts.  1194  (19),  2996.    Venue  of  injunction  suit  against  county,  515. 
Arts.  1230,  1602,  1647.     Citing  nonresident  in  Justice  court,  487. 
Art.  1301.     Taking  nonsuit,  35. 
Art.  1421.     Costs  of  suit,  532. 

Art.  1463.    Receiver  in  mortgage  foreclosure,  585. 
Art.  1879a.    Validating  sales  under  wills,  649. 
Arts.  2068,  2078.    Claims  against  estates,  409. 
Arts.  2247,  2248.     Expenses  of  administration,  253. 
Arts.  2308,  2315.    Certified  copies  from  State  departments,  607. 
Art.  2543.     Statute  of  frauds,  640. 
Art.  2970.     Married  woman's  power  to  contract,  639. 

Arts.  3017,  3021,  3353a,  4507.     Survival  of  actions  for  personal  Injuries,  2. 
Art.  3022.     Ordering  special  venire,  144. 

Arts.  4218f,  4218J,  42181.    Purchase  of  State  school  land,  518,  607. 
Art.  4218p.     Archives  of  Land  Oflice — school  lands,  607. 
Art.  421 8u.     Leases  of  State  school  land,  608. 
Arts.  4497,  5000.     Railroads  furnishing  cars  to  shippers,  612. 
Arts.  4560f,  4560h.     Fellow  servants,  45. 
Arts.  4873,  4882.     Replevy  In  sequestration,  584. 
Arts.  4874,  4877.    Replevy  in  sequestration,  512. 
Arts.  5049,  5054.     Occupation  tax  license,  204. 
Art.  5060g.    Liquor  dealer's  bond,  167. 

Stockholders. 

Of  unincorporated  association,  right  of  to  intervene  In  suit.  See  Non- 
suit, 1,  3. 
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2.     "Vexation,  humiliation  and  annoyance"  are  not  elements  of  damages 

recoverable  against  a  city  for  trespassing  on  land.     Id. 

■ 

Trespass  to  Try  Title. 

City  recovering,  by  It,  land  dedicated  for  market  square.    See  Dedication.  1. 

For  school  land — may  be  brought  on  rejected  application  to  purchase.  See 
School  Land,   14. 

It  is  well  settled  that  an  equitable  title  will  support  an  action  of  trespass 
to  try  title  for  the  recovery  of  land,  and  that  to  such  an  action  the  limita- 
tion of  actions  for  land  prescribed  by  the  Revised  Statutes  will  apply.  Craig 
v.  Harless,  267. 

Trial. 

See  Argument  of  Counsel;  Jury  Trial;  Practice  In  Trial  Court. 

1.  A  statement  by  plalntlfTs  counsel,  while  Inquiring  about  an  absent  wit- 
ness, that  he  desired  to  show  where  he  was  and  what  became  of  him  in  order 
to  show  why  we  was  not  put  on  the  stand,  was  not  prejudicial  error  where 
the  court  Instructed  the  Jury  not  to  consider  anything  as  to  the  witnessT 
presence  or  absence.    Railway  v.  Anchonda,  24. 

2.  Where  only  one  of  several  defendants.  Joint  signers  of  the  note  sued 
on,  filed  the  statutory  admission,  with  prayer  for  the  right  to  open  and 
conclude  in  adducing  the  evidence  and  in  the  argument,  such  prayer  was 
properly  denied.    Guerguln  v.  Boone,  622. 

3.  It  Is  within  the  discretion  of  the  trial  judge  to  admit  testimony  after 
the  evidence  has  been  closed  and  tbe  argument  begun,  and  unless  the 
record  shows  there  has  been  an  abuse  of  such  discretion  his  action  will  not 
constitute  reversible  error.    Harper  v.  Marion  County,  653. 

Trust, 
See  Deed  of  Trust;  Resulting  Trust;  Sale  of  Land,  2. 

Unincorporated  Association. 
Right  of  members  of,  to  Intervene  in  suit.    See  Parties,  2. 

Vakie. 

See  Market  Value. 

Of  prospective  crops  lost.    See  Measure  of  Damages,  2. 

Variance. 
See  Pleading  and  Evidence,  1;  Idem  Sonans. 
In  telegram,  as  to  name  of.  town.     See  Pleading,  11. 
Between  damage  to  land  and  to  prospective  crops.    See  Damages,  9. 

Vendor's  Lien. 
Husband  alone  transferring  Hen  notes.     See  Wife's  Separate  Property,  S. 

1.  Where  a  vendor^s  lien  was  superior  to  all  other  Hens  on  the  property, 
and  thp  vendor  executed  to  the  vendee  a  release  of  the  lien  in  which  he 
acknowledged  payment  of  the  Hen  notes,  but  It  was  shown  that  the  instru- 
ment was  Intended  to  operate  only  as  a  release  of  the  original  vendee  from 
liability,  and  that  notes  were  taken  from  one  to  whom  he  had  conveyed  the 
property,  with  lien  given  on  the  property  to  secure  them,  the  priority  of  the 
Hen  was  not  lost  or  waived,  as  the  Intent  of  the  parties  will  control.  Mass 
v.  Tacquard,  40. 

2.  As  to  Improvement  so  connected  with  the  land  as  to  become  a  part  of 
the  realty  (a  gin  house  with  seed  and  lint  flues)  a  vendor's  Hen  prevails  over 
a  subsequent  mechanic's  Hen  for  furnishing  material  for  such  improvements, 
and  the  latter  can  not  foreclose  and  have  the  Improvements  sold  and  removed 
after  the  sale  under  foreclosure  of  the  vendor's  Hen  to  which  he  was  not 
made  a  party.    Watson  v.  Markham,  476. 

3.  The  assignee  of  a  note  secured  by  vendor's  Hen  expressly  retained  in 
the  deed  and  who  holds  also  a  transfer  of  the  asslgner's  Interest  In  the 
land,  can  recover  the  land  Itself,  where  limitation  Is  successfully  pleaded  to 
a  suit  for  recovery  and  foreclosure  on  the  note.    Finks  v.  Abeel,  567. 

Venue. 

Where  a  Junior  mortgagee  is  Joined  in  action  to  foreclose  prior  Hen.  See 
Parties   1. 

In  an  injunction  suit  against  a  county  to  restrain  execution  sale.  See 
Counties,  2. 
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1.  In  order  to  avoid  a  multiplicity  of  suits  causes  of  action  in  favor  of  the 
same  plaintiff  against  the  same  defendant  in  the  same  capacity  may  be 
joined  so  as  to  confer  venue  for  a  cause  not  otherwise  suable  in  the  county 
where  the  suit  is  brought,  when  one  of  such  causes  may  be  sued  In  that 
county.  Bank  v.  Valenta,  108. 

2.  A  cause  of  action  against  a  person  in  his  individual  capacity  can  not 
be  Joined  with  one  against  him  in  a  fiduciary  capacity.    Id. 

3.  An  action  for  debt  and  foreclosure  of  liens  by  a  plaintiff  against  two 
parties,  one  of  whom  is  sued  in  her  capacity  as  surviving  wife  and  against 
whom  no  Judgment  is  sought  in  her  individual  capacity,  can  not  be  Joined 
with  an  action  of  tort  seeking  to  hold  the  wife  liable  in  her  individual 
capacity  for  the  alleged  fraudulent  conversion  of  the  proceeds  of  insurance 
policies  on  the  life  of  her  deceased  husband.    Id. 

4.  The  fifth  exception  to  article  1194,  Revised  Statutes,  does  not  provide 
that  the  contract  in  writing  shall,  by  express  words,  require  performance  of 
the  contract  in  a  particular  county;  but  if  the  contract  be  in  writing,  and 
must  necessarily  be  executed  in  a  county  different  from  that  of  the  domicile 
of  the  party  contracting,  then  for  breach  of  the  contract,  he  may  be  sued  in 
either  of  those  counties.    Brick  Co.  v.  Cox,  292. 

6.  A  foreign  railway  corporation  whose  line  of  road  extends  through 
New  Mexico  into  this  State  may  be.  sued  in  a  court  of  this  State  by  a 
resident  of  New  Mexico  for  personal  injuries  infiicted  by  the  negligence  of 
such  corporation's  servants  in  New  Mexico.     Railway  v.  Keller,  858. 

6.  The  trial  court  properly  excluded  as  irrelevant  and  immaterial  testi- 
mony to  the  effect  that  the  courts  of  New  Mexico  were  available  to  the 
plaintiff,  he  being  a  citizen  and  resident  of  that  territory.    Id. 

Verdict. 

Held  excessive — ^loss  of  left  hand.    See  Personal  Injuries,  4. 

Held'  excejasive — injury  to  an  engineer.    See  Personal  Injury,  8. 

Not  dlstm*bed  on  appeal— confiictlng  evidence.  See  Practice  on  Appeal, 
6,  9. 

A  verdict  for  $5000  for  negligently  causing  the  death  of  a  boy  12  years 
old,  of  good  buslnes  capacity,  and  whose  services  during  the  opera  eeason  of 
each  year  were  worth  $50  per  month,  is  held  not  excessive.  Railway  v. 
Brown,  269. 

-Verification  of  Pleadings. 

Denial  that  plaintiff  is  the  party  insured  does  not  require.  See  Fire  In- 
surance, 6. 

Waiver. 

As  to  appraisement  of  property.  See  Fire  Insurance,  2. 

Release  of  vendee  without  waiving  the  Hen.    See  Vendor's  Lien,  1. 

Of  lien  by  failure  to  present  claim  to  administrator.    See  Deed  of  Trust,  2. 

Permitting  tenant  to  dispose  of  crop.     See  Landlord's  Lien,  4. 

Taking  Judgment  on  replevy  bond.     See  Sequestration,  4. 

Of  Jurisdiction,  by  answer.     See  Contested  Election,  3. 

Of  issues  pleaded.     See  Negligence,  12. 

Warehouseman. 
Carrier  liable  as.    See  Carrier  of  Passengers,  4. 

Warrants  on  School  Fund. 
As  archives  of  Comptroller's  Office — ^how  proved.    See  Evidence,  29. 

Warranty. 

Incumbrance  as  constituting  breach  of.    See  Sale  of  Land,  3. 

The  warranty  against  incumbrances  (a  lien  for  taxes)  Implied,  by  force  of 
the  statute  (Rev.  Stats.,  art.  633),  from  the  use  of  the  words  "grant"  or  "con- 
vey" in  a  deed,  is  not  restricted  by  the  insertion  of  a  clause  by  which  the 
grantor  binds  his  heirs,  executors  and  administrators  to  warrant  and  defend 
against  every  person  claiming  by  or  throug^i  him.    Rotan  v.  Hays,  471. 

Water  Rate. 

Item  not  Included  in— extra  charge.     See  Cities,  2,  3. 
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Water  Rights. 

See  Riparian  Proprietors. 

Weight  of  Evidence. 
Charges  held  on,  or  not.    See  Charge,  4,  6. 

Widow's  Allowance.  ] 

Priority  accorded  to.     See  Liandlord's  Lden,  6.  * 

When  it  may  be  made.    See  Landlord's  Lien,  7.  * 
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Wife's  Separate  Property. 

Testimony  of  wife  to  prove.     See  Evidence,  7. 

1.  A  right  to  unliquidated  damages  for  personal  injury  aoci  iilay  t9  s  fesoe 
sole  does  not  become  conununity  property  upon  her  marriage  before  the 
claim  is  reduced  to  Judgment.    Rev.  Stats.,  art.  2967.    Railway  v.  Wright  8<L 

2.  Upon  the  marriage  of  the  feme  sole  plaintifif  In  an  action  for  sa^ 
damages  her  husband  becomes  a  necessary  part  to  the  suit,  but  her  retentioo 
as  a  party  plaintiff  with  him  does  not  constitute  a  misjoinder  of  partlesL 
Rev.  Stats.,  art  1252.     Id. 

3.  Land,  the  community  property  of  G.  and  wife,  was  exchanged  for  other 
land,  the  title  to  which  was  taken  in  the  wife's  name,  but  without  any  recital 
in  the  deed  that  it  was  intended  as  her  separate  property.  O.  and  wife  then 
sold  the  land  so  received,  taking  vendor's  Hen  notes  therefor  pasrable  to  the 
wife  or  bearer,  and  G.  deposited  the  notes  as  collateral  security  with  plain* 
tiffs,  who  were  sureties  for  a  debt  of  his,  and  plaintifif,  having  been  compelled 
to  pay  the  debt,  brought  suit  on  the  notes  and  for  foreclosure,  making  G^ 
and  wife  parties.  Held,  that  plaintiffs  were  entitled  to  a  recovery  and  fOre> 
closure  as  against  the  claim  of  the  wife  that  the  land  was  her  separate  prop-  ( 
erty  as  a  gift  from  her  husband,  and  the  notes  therefore  her  separate  pro|H  J 
erty,  and  that  they  were  so  hypothecated  after  maturity  without  ber  Imowl*  '. 

edge  or  consent.     Ramey  v.  Eskridge,  S7S.  . 

■ 

Witness. 

Impeaching  credibility — degrading  occupation  of.     See  Evidence,  18.  -* 

Explaining  why  not  placed  on  the  stand.     See  Trial,  1. 

1.  Except  on  cross-examination,  a  witness  can  not  be  impeached  by  show- 
ing that  an  indictment  for  perjury  is  pending  against  him;  nor  can  he  be 
Impeached  by  the  party  offering  him  as  a  witness.    Casey  v.  Insurance  Co.,  S5. 

2.  A  witness  who  had  attended  the  trial  at  request  of  plaintiff,  from  his 
home  In  another  county,  should  have  been  required,  on  cross-ezamtnation 
by  defendant,  to  answer  the  question  whether  he  would  have  done  so  at 
defendant's  request.    Wooley  v.  Bell,  399. 

Written  Contract. 

Place  of  performance  and  suit.    See  Venue,  4. 

Parol  evidence  of  a  consideration  different  f^m  or  additional  to  that  stated 
in  a  written  agreement  between  the  parties,  is  not  admissible  in  a  case 
where  the  consideration  for  the  acts  or  agreements  of  one  party  are  the 
undertakings  of  the  other,  and  both  are  stated  in  writing.  Boone  v^  Ulesaw^ 
295. 
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